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1

IN THE UNI TED STATES DI STRI CT FOR
THE WESTERN DI STRI CT OF TEXAS
SAN ANTONI O DI VI SI ON

JOE HOLCOMBE, et al., NO. 5: 18- CV- 00555- XR
Consol i dated w t h:
:18-cv-00712- XR (Vi dal)
18- cv-00881- XR (Unl)
18- cv-00944- XR ( Ransey)
18- cv-00949- XR ( McNul ty)

Plaintiffs,

VS.

18- cv-00951- XR (Wl )

18- cv-01151- XR ( Anador)
19- cv-00184- XR ( Br own)
19-cv-00289- XR (Ward)

19- cv- 00506- XR (Wor kman)
19- cv- 00678- XR ( Col bat h)
19- cv- 00691- XR ( Braden)
19- cv-00706- XR (Looki ngbill)
19-cv-00714- XR (Sol i s)
19- cv-00715- XR (McKenzi e)
19- cv- 00805- XR ( Cur now)
19- cv- 00806- XR ( Maci as)

AMERI CA,

Def endant .

)
)
)
)
)
)
)
g
UNI TED STATES OF )
)
)
)
)
)
)
)
)
)
)

VI DECTAPED DEPOSI TI ON OF
LI EUTENANT COLONEL ROBERT C. BEARDEN

PURSUANT TO NOTI CE, the above-entitled
deposition was taken on behalf of the Plaintiffs at
Peterson Air Force Base, 135 Dover Street, Buil ding
350, Suite 2068, Col orado Springs, Col orado, on
January 16, 2020, at 3:15 p.m, before Dawn Gage, a
Prof essi onal Court Reporter and Notary Public within

and for the State of Col orado.
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Austin, Texas 78735

(512) 476-4346

jalsaffar@ationaltriall aw. com

JUSTI N B. DEMERATH, ESQ

O Hanl on Denerath & Castillo
808 West Avenue

Austin, Texas 78701

(512) 494-9949

] demer at h@08west . com

GEORGE LeGRAND, ESQ (Tel ephoni c Appear ance)
LeG and & Bernstein

2511 North St. Mary's Street

San Antoni o, Texas 78212

(210) 733-9439

gl assi st ant @ egr andandber nst ei n. com

CHELSI E KI NG GARZA, ESQ. (Tel ephoni c Appear ance)
The Webster Law Firm

6200 Savoy Drive, Suite 150

Houst on, Texas 77036

(713) 581-3900

cgar za@ hewebsterl awfi rm com

DENNI S PEERY, ESQ (Tel ephoni c Appear ance)
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On Behal f of the Defendants
United States of Anerica:

AUSTI N L. FURMAN, ESQ

U S. Departnent of Justice
Cvil Division

P. O Box 888

Washi ngt on, DC 20044

(202) 616-4272
austin.|.furmn@sdoj . gov

On Behalf of the United States Air Force:
JEFFREY C. PHILLIPS, ESQ (Tel ephonic Appearance)
United States Air Force
1500 W Perineter Road, Suite 1700
Andrews Air Force Base, Maryl and 20762

(240) 612-4620
jeffrey.c.phillipsli4a. m|l @muail . ml

Al so Present: Tom Row es, Vi deographer

| NDEX OF EXAM NATI ON
DEPONENT: LI EUTENANT COLONEL ROBERT C. BEARDEN

EXAM NATI ON PAGE
BY MR ALSAFFAR: 9
BY MR FURMAN: 211
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DEPCSI TI ON OF LI EUTENANT COLONEL ROBERT C. BEARDEN

January 16, 2020

THE VI DEOGRAPHER: Good afternoon. W
are now on the record. Here begins Video No. 1 in
the deposition of Col onel Robert Bearden testifying
in the matter of Joe Hol col nbe, et al., versus
United States of Anerica for the United States
District for the Western District of Texas, San
Ant oni o Di vi si on.

Today's date is January 16, 2020, and the
time on the video nonitor is 3:15. Your
vi deographer today is Tom Row es and |I'm
representing Esquire Deposition Sol utions.

WIl counsel and all present please
identify thensel ves and state whom you represent.

MR. ALSAFFAR  Jamal Al saffar, for the
Plaintiffs.

MR. DEMERATH:  Justin Denerath, for the
Plaintiffs.

MR. FURMAN:  Austin Furman for the
Def endant, United States.

THE VI DEOGRAPHER: And on the phone.

MR. LeGRAND: George LeGrand for the
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JOE HOLCOMBE vs UNITED STATES 9
Plaintiffs.

MR. PEERY: Dennis Peery for the
Plaintiffs.

MR, BETTIS: Craig Bettis for the
Plaintiffs.

M5. GARZA: Chelsie Garza for the
Plaintiffs.

LT. COL PHILLIPS: Lt. Col Jeff Phillips
for the Air Force.

THE VI DEOGRAPHER: Ckay. Thank you. The
court reporter today is Dawn Gage and she nay now
swear in the deponent.

LI EUTENANT COLONEL ROBERT C. BEARDEN,
havi ng been first duly sworn according to | aw, was
exam ned and testified under oath as foll ows:

EXAM NATI ON

BY MR ALSAFFAR

Q Good afternoon, Colonel. How are you
doi ng?

A Good, thanks.

Q My nane is Janal Alsaffar. And we just
nmet today, didn't we?

A. Yes.

Q Just so you know who | am | represent
the famlies of the Sutherland Springs First Baptist

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

03:
03:

03:
03:
03:
03:
03:
03:
03:
03:

03:
03:
03:
03:
03:
03:
03:
03:
03:

16
16

16
16
16
16
16
16
16
16

16
16
16
16
16
16
16
16
16



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN
JOE HOLCOMBE vs UNITED STATES

January 16, 2020
10

Church shooting that occurred on Novenber 5th, 2017,
i n Sutherland Springs, Texas.

A Ckay.

Q And | want to ask you just a little bit
of background questions, and before | do, | just
want to go into a little bit about what a deposition
I S.

Have you ever had a deposition taken before?

A | have once.

Q Ckay. And what was that in?

A. It was a car accident that | was
involved in when | was a teenager.

Q Ckay. Wat 1'd like to do is just make

sure you feel confortable with sone of the ground

rul es.

A Ckay.

Q And |'m sure M. Furman went over this a
little bit with you, as well, but -- but I want to

make sure that you feel confortable with what those
are.

First of all, you just took an oath. And |
know we're sitting in a conference room but | want
to nake sure you understand the inportance and
wei ght of that oath.

A. Yes.

2 ESQUIRE
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Q You understand that the oath that you
just took is the sane oath that you woul d have taken
if we were in a court of |law before a judge and jury
wth the sane penalties of perjury if you don't tell
the truth; do you understand that?

A Correct, yes.

Q Ckay. And you're prepared to tell the
whol e truth as you know it, under oath today,
correct?

A Yes.

Q Ckay. Now, let ne talk to you a little
bit about, you know, what a deposition is and sone
of the ground rul es.

Anytinme you need a break, just let ne know
Cenerally, we take a break every hour or so at a
reasonabl e stopping point. Certainly, if you need

it for another reason, just let ne know --

A. Ckay.

Q -- and we'll cone to a -- we'll cone to
a stop.

A kay.

Q We'll try to finish whatever area of
guestion I'mon, and then we'll -- we'll |et you
have that. So you don't have to sit here for hours

at atinme if you don't -- unless you want to.

@ ESQUIRE 800.211.DEPO (3376)
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Second, even though we have a court reporter 03: 18
and even though we have a video -- videographer 03: 18

vi deoi ng your testinony, please try to let ne finish | 0318

my questions before you answer. Ckay? 03:18
A kay. 03:18
Q VWhat | nean by that is, in your -- you 03:18
can -- in a nornmal conversation, you're going to 03: 18

know what ny question is before I"'mreally done with | 03:18

It and you're ready to answer, and that'd be fine in | 0318

N DN D N NN DN P B PP
a b~ W N B O © 00 N O

a normal conversati on. 03:18
But in -- in this setting, we want to nake 03:18
sure that your answers are accurate. And -- and to 03: 18
do that, we need to nake sure ny question gets out 03:18
first. GCkay? 03: 18
A. | under st and. 03: 19
Q And that hel ps our Madam Court Reporter, 03:19
because she can't take two conversations down at the | 0319
sane tine -- well, she probably could, but nost 03: 19
normal ones can't. OCkay? Fair enough? 03: 19
A Fair. 03: 19
Q Soif -- the reason | say that, too, is 03:19
that in a normal conversation, if I -- if | put ny 03: 19
hand out (indicating) and say, Let ne finish, or 03:19
sonet hing along those lines, Boy, that's -- |iKke, 03: 19
that's a rude person. 03:19
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In this setting, | mght do that. And that's
not intended to be rude, it's actually intended to
make sure that your testinony is accurate. Ckay?

So sonetinmes | may just put ny hand out just
to say, Hey, I'mstill -- let ne finish.

There's anot her elenent at work here -- where
are you originally from by the way?

A. | grew up in Okl ahona.

Q Okay. Well, then you kind of
understand. |'mfrom Texas. W don't always talk
as fast as other people. And it can be sonetines

frustrating to wait for us to get done with our

guesti on.
And so that may be an elenent, too. | may
just put ny hand out, let you know, |'m al nost done

(i ndicating) before you can answer. Al right?

A kay.

Q Al ong those sane lines, I'll try not to
interrupt you. And if | do, or if you feel like |I'm
cutting you off -- it's not intentional, by the
way -- but if you feel like I'mdoing that, please
feel free to tell ne, Hey, sir, I've still got a
little bit nore to say and | will let you -- let you
talk. Al right?

A Ckay.
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Q And if you don't understand a question 03: 20
of mne, let me know It's very inportant to ne, 03: 20
actually, that you understand these questions in 03: 20

this case. And that you understand what |'m asking 03: 20
you because this is a very inportant matter. 03: 20

And your testinony is very inportant to ne, 03: 20
to these famlies and to the case. So if you don't 03: 20

understand it, please let me know so | can nake sure | 03:20

you do. Al right? 03: 20
A. Al right. 03: 20
Q By the sane token, then, can we get an 03: 20
agreenent that | do ask you a question, you don't 03: 20
ask me to rephrase it and you answer, | can assune 03: 20
t hat you both understood nmy question and that the 03: 20
answer you gave was as -- a full answer to that 03: 20
guestion, so | can nove on? 03: 20
A Yeah, that's fair. 03: 20
Q The only other thing is head nods and 03: 20
uhs- huhs, right? There may be an occasion -- you're |03:21
doing a good job so far -- but there may be an 0321

occasi on were you just nod your head in agreenent or |03:21

I n di sagreenent, or you say uh-huh or yep or 0321
sonet hi ng al ong those |ines, and Madam Court 03:21
Reporter here will put down, Wtness nods head or 0321
"u-h, u-h" and -- and that's it. 03:21
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And even though everyone in the room and the
vi deo may under st and what you nean, again, going
back to really caring about the accuracy of your
testinony, | may, fromtinme to tine, say, Colonel,
was that a yes? Was that a no?

And again, that would be rude normally, but
that's not ny intention. It's to nmake sure that
| -- we get your testinony accurately down on paper.

A That's fair.

Q |s that fair? GCkay?

A Fair.

Q Enough with that boring stuff. Let
me -- let ne ask you a little bit about your
preparation, if you don't mnd --

A Sur e.

Q -- for this deposition. Can you tell ne
what you reviewed in preparation for this
deposition?

A So, M. Furman and | went over sone of
t he docunents yesterday, sonme of the nenoranda that
| had signed, charge sheet that | had signed. Enmuil
traffic fromthe | egal office back to ne. And those
ki nds of things.

Q Ckay. And you said you -- you revi ewed

t hese docunents yesterday?
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A Yes.
Q Did you review themin person with

M. Furman?

A | did.

Q Ckay. Now, |I'mnot asking you to tell
me what you tal ked about because that's between you
and the attorney, but prior to that, had you been
sent any docunents to | ook at via email or other
format to review in preparation for your deposition?

A | had not.

Q kay. So the entire universe of
docunents you revi ewed was yesterday in person given
to you by M. Furnman?

A That's correct.

Q Ckay. In terns of people you net with
In preparation for your deposition, who did you neet
with?

A | met with M. Furmn.

Q Anybody el se?

A No.

Q Did you tal k about anybody else in the
Air Force or otherw se, not including M. Furmn,
about your deposition or about the case and your
i nvolvenent in it prior to taking this deposition?

A | did.
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contacted ne and said, Hey, we're going to need to
schedul e a deposition. | shot a note to ny
commander |etting himknow that |I'll be doing a
deposi tion.

And | al so shot one to our judge advocate
there at the Air Force acadeny. At the tine, |
assuned it was going to occur there at the acadeny,
so | wanted himto be aware that it -- you know, if
it was going to be on his facility.

And then | had a conversation with, you know,
my conmander, the chief and the director of staff,
our small group, that, Hey, |I'mgoing to be out.
|'ve got to do this deposition, you know, so...

Q In any of those conversations -- |'m
sorry, those communications, did you discuss the
factual matter that you' d be testifying on?

A Only -- only that it was related to
Airman Kell ey and that | was squadron commander at
the time when he was at Hol | oman.

Q kay. Did they respond to that in any
way relating to subject matter of the case or the
testi nony?

A. No.

JOE HOLCOMBE vs UNITED STATES 17
Q Ckay. Can you tell ne about that?
A So the Air Force legal office originally
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Q Ckay. And let ne ask you --

MR, ALSAFFAR: Actually, Austin -- or,
M. Furman, |I'msorry, can you just read into the
record for nme the docunents that you reviewed wth
Col onel Bearden in preparation for his deposition?

MR FURMAN: | can do that and | can give you
a copy of this was of the debarnent request has a
DoD | G Bates of 180, but no USA Bat es.

We al so revi ewed USA15086 through 92, the
Devin Kell ey charge sheet. USA14963, letter to 49th
W ng Commander dated July 26th, 2012.

USA 14860, letter to 49th Wng Conmander
dat ed August 15th, 2012. USA 13356 through -59,
Report of Result of Trial.

USA 13360, Recommendati on Regardi ng Security
Cl earance dated Novenber 14th, 2012. A Duty Status
Change docunent that doesn't have a Bates. Here's a
copy.

(Docunent tendered.)

MR, ALSAFFAR. Do you know what -- this copy
you' re handing ne doesn't have a Bates or a DoDl G
nunber on it, so has this been produced?

MR FURMAN. |'msure it has, yes.

MR. ALSAFFAR:. Ckay. Do you know what it is?

What the production nunber is, Bates nunber is? In
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ot her words, | know this one doesn't have one on it, |0325
but do you know what the Bates nunber is? 03: 25
MR. FURMAN. | don't. 03: 25
MR ALSAFFAR:  Ckay. 03: 25
MR. FURMAN: He al so revi ewed USA14704 03: 26
through -709, the Letter of Reprinmand dated 03: 26
April 17th, 2012. And lastly, USA 17623 through 03: 26
-25, Pretrial Confinenent neno. 03: 26
MR. ALSAFFAR.  Ckay. 03: 26
Q (By M. Alsaffar) Is it okay to refer
to you as Col onel Bearden? 03: 26
A Sur e.
Q That's your current rank, correct? 03: 26
A That's correct. 03: 26
Q Ckay. Colonel, can you tell us what 03: 26
your current enploynent situation is with the Ar 03: 26
For ce? 03: 26
A So, I"'mthe Vice Conmander in the 10th 03: 26
Air Base Wng at the United States Air Force 03: 26
Acadeny. 03: 26
Q How | ong have you been there? 03: 26
A About 18 nont hs. 03: 26
Q Al right. And can you tell us what 03: 26
time period you were stationed at Holl oman Air Force | 0326
Base in New Mexico? 03: 27
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A. Sure. | was there fromJune of 2012 to
June of 2014.

Q And what was your position while you
were at Holloman Air Force Base from June of 2012 to
June of 20147?

A Correct. | was the conmander of the
49t h | ogi stics readi ness squadron.

Q Al right. And how woul d you descri be
your job duties and responsibility as comander of
the Logi stics Readi ness Squadron at the 49th?

A. Al right. So, | was responsible for
the norale, health, welfare of that unit. And that
unit -- that unit's mssion, which was to provide
| ogi stics support to the 49th Wng and it's units.

Q And who was the person i nmedi ately above
you in your chain of command in terns of supervisory
aut hority?

A. That was Col onel Kevin Bennett. He was
the 49th M ssion Support G oup Commander.

Q Kevin Bennett, 49th M ssion Support

G oup Commander ?

A Correct.
Q And what was his rank?
A. Col onel .

Q Col onel. Okay. And who was above him
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In the chain of conmand?

A Col onel Andy Croft, or Andrew Croft, is
the 49th Wng Commander.

Q Who was above Col onel Croft in your
chain of conmmand at the tinme you were at Hol |l oman
Air Force Base?

A | honestly don't renmenber.

Q Ckay. What was the position?

A So, yeah. So he would have a nunbered
Air Force commander, a three-star conmander and a

four-star at Air Conbat Command.

Q So there would be a -- when you say
"nunbered Air Force,"” | believe this nunber was
12t h?

A Ri ght .

Q So 12th Air Force. And you said that
woul d be a one-star general ?

A. So typically, that's a three-star. O,

| think -- | think then it was a three-star --
Q Ckay.
A. -- and now it may not be. And then the

Air Conbat Conmmand Commander is a four-star.
Q Okay. Air Conbat Commander, ACC, woul d
be the one supervisory commander above the 12th Air

Force Commmander ?
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A Correct.

Q And who's above the ACC?

A So the chief of staff of the Air Force
and the Secretary of the Air Force.

Q Secretary is over the chief of staff,
right?

A Correct.

Q And the Secretary of Air Force reports
to the President?

A That's correct.

Q Ckay. Al right. Thank you for taking
me through -- the chain of command is al ways
i nportant for us to understand in these situations.

Al right. Now, who was inmmedi ately bel ow
you under your conmand in a supervisory level while
you were at Holloman Air Force Base?

A So I had several subordinates. | had
several flight commanders. So squadron
organi zati on, you have the commander and then you
have the flights.

For exanple, a fuels flight, a
mat eri al - managenent flight. A vehicl e- managenent
flight. So there were four or five, | don't
remenber, flight commanders that worked for ne.

Q Ckay.
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A. | had a senior enlisted | eader, a chief,

E-9, that was the squadron chief that worked for ne.

A maj or, who was the operations officer, squadron
operations officer that worked for ne.

The First Sergeant, who was, you know, ny
advi sor on enlisted discipline and those kinds of
I ssues. And then ny secretary. And | think that's
It for the subordinates that | had.

Q Okay. Okay. Thank you for that. What
was the rank of the four or five flight commanders,
what was their rank generally?

A They tend to be first |ieutenants or
capt ai ns.

Q And then, what is generally the rank of
t he squadron chief?

A Chi ef Master Sergeant, E-9.

Q And then you said you had nmajor -- a
maj or | evel of -- as a squadron's operations
officer, did | get that right?

A Correct.

Q Ckay. And that was the rank of major?

A Rank of mmjor, duty title, operations
Oficer.

Q Ckay. Thank you. Thank you for that.

And you were describing -- you described for ne a
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little bit -- well, | think you described fairly
what your -- your responsibilities were when you
were a commander of the -- can we just call it "LRS"

for Logistics Readi ness Squadron for the rest of
this deposition?

A. Yes.

Q Ckay. Be on the sane page, and I'IIl try
to do that and nake sure we nmake it as efficient as
possi bl e.

You' ve already given nme a description of your
job responsibilities while you were a commander of
the 49th LRS at Holl oman Air Force Base. So, what |
would i ke to do is just ask you a couple of quick
guesti ons about your background.

First of all, while you were squadron --
excuse ne, while you were the commander of the LRS
49t h division at Holl oman Air Force Base, you
were -- you were at all tinmes, a federal enployee of
t he federal governnent, correct?

A Correct.

Q And while you were a conmander at
Hol | oman Air Force Base, you were working within the
course and scope of your enploynent for the federal
gover nnent, correct?

MR. FURMAN:  (Obj ection; |egal conclusion.
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You can answer.

MR, ALSAFFAR:  You can answer.

A. Yes.

Q (By M. Alsaffar) Oh, one thing | did
not tell you about deposition ground rules. W both
may obj ect during the deposition, that's normal.

You are still required to answer the question.

And you -- normally, you'll hear an objection
sound |ike "objection; form" sonething al ong those
lines. And that's just sone |legal stuff we have to
do to preserve the record.

It doesn't nean that you cannot answer the
guestion; in fact, you still should answer the
guesti on.

The only tinme you shouldn't answer a question
is if he specifically instructs you and says,

Col onel Bearden, |I'minstructing you not to answer
t hat question. Does that nake sense?

A | under st and.

Q Ckay. Al right. And | apol ogi ze, |
didn't tell you that.

Now, can you tell -- can you give ne your
under st andi ng of why you're testifying today?

A. So, Airman Devin Kelley was assigned to

my unit subsequent to his service in the Air Force.
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He comm tted sone hei nous crines.

And now, you know, the various survivors and
famlies of those that were killed and injured are
suing in a civil proceeding for damages.

And being that | was his commander at the
time you-all are interested in, |I'msure, how I
handl ed that, what | did and why | did it.

Q Ckay. Well, that's pretty good --
that's a pretty good sunmati on.

And when did you first becone aware of what
happened to these famlies in that little church in
Sut herl and Springs, Texas?

A So |l think it was the day of, | got a --
if I remenber right, it was a text nessage from one
of ny fornmer folks, or an email, saying, Sir, wasn't
this Airman Kelley in our unit? And that's the way
| | earned about it.

Q kay. And who was it that -- who did

you think it was that texted you?

A. | think it was Nat han MLeod- Hughes, who
was ny operations officer at the tine that I was the
conmander .

Q | got a chance to neet Mj or Hughes and

talk to himabout this case, as well --

A Ri ght .
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Q -- recently. D d you -- when -- when
Maj or Hughes contacted you after the shooting, did
he renmenber who Devin Kelley was?

A So, as | recall, he sent sonething to ne
saying, Hey, Sir, isn't this Airman Devin Kelley?
And then | shot a note to ny fornmer First Sergeant,
then Chief Wlfe, and said, Hey, isn't this Devin
Kel | ey, you know, our Devin Kelley?

Yeah.
And then he said yes --
And your --

> O > O

-- the fact it was.

Q See, | didit wong. | interrupted you
| apol ogi ze. You nentioned First Sergeant Wl fe,
that's First Sergeant Tracy Wl fe, correct?

A That's correct.

Q Ckay. And First Sergeant Tracy Wl fe
was your First Sergeant at Hol |l oman Air Force Base
while Devin -- when Devin Kelley was on that base,
correct?

A That's correct.

Q Ckay. Did you have any -- did you have
a nenory of Devin Kelley when you heard about this
shoot i ng?

A | did. So, I -- | renenbered seeing him
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in our holding cell there at Holloman. And I
remenbered seei ng hi m when he cane back from prison
at Mra Mar and did, | guess, what you would call,
you know, the final exit interviewwth ne. It was
my final chance to talk to him before he was
rel eased fromthe Air Force.

Q And | just want to nmake sure that the
record is clear is that, you renenbered specifically

meeting in person wwth Devin Kelley at the hol di ng

cell in Holloman Air Force Base in 20127

A That's correct.

Q And you al so renenber neeting personally
with Devin Kelley when he was -- when he served --

finished out his prison sentence at Mra Mar and was
returned back to Holl oman Air Force Base for
out - processing; is that --

A That's correct.

Q Ckay. And when you were told about the
mass shooting that he commtted in Sutherland
Springs at that church, did you i medi ately
remenber, oh, | renenber nmeeting with himon those
occasions and | renmenber who he was?

A. Yes.

Q Ckay. And did you renenber anyt hing

el se about Devin Kelley, other than those two
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I n-person neetings that you had wth hinf

A No. | nean, | renmenber his -- his case
and, you know, things associated with it.

Q So that's what | want to know. | would
just |ike to know what your independent recoll ection
was of Devin Kelley's case and the things associ ated

with it, as you put it. Can you tell what that was?

A. Sure. | renmenbered that, you know, this
was an airman that we had -- after | took command
that, you know, I net wth in the -- the hol ding
cell.

My -- ny nenory was flawed. | thought that

he had -- at the tinme, | was thinking that he had
previously been convicted, but after review ng the
docunents, | now renenber that, no, | served himthe
charges and then -- then he was convi cted.

And that, you know, he went to Mra Mar,
served his prison sentence. Cane back to the unit
and then was di scharged and sent to the -- back to

civilian life.

Q Um hum

A The thing that -- your specific question
about, you know -- | think if | understand,
you're -- you're interested in what went through ny

m nd when | heard that this was him
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And that was that | renenber himbeing in ny
office and ne telling him essentially, Look, you've
pai d your debt to society.

Q Ri ght .

A. And you're |leaving the Air Force, but
you can go nmake sonething of yourself. And | don't
remenber the -- the words, but that was the nenory
t hat when | heard about this horrific incident.

That's what canme to mnd was ne telling him
that on the day that we finally out-processed him
out of the Ar Force.

Q And what do you renenber about the --
the tinme period while you were commander of the 49th
LRS at Hol |l oman, the tinme period when Devin Kell ey

was actually being investigated and prosecuted on

your base; do you -- do you renenber that period?
A Actual ly, very little. So, you know,
| -- | took conmmand on the 30th of June. | renenber

t hat because that was ny anniversary.

So | took command on nmy weddi ng anni versary
and then | relinquished command two years |ater on
nmy anniversary, so | renenber those two dates.

But aside fromthat, ny -- ny association
with Airman Kelley at the tine was really limted to

two in-person incidents, separated by a tine that he
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was in prison.

And so, you know, everything else, all ny
ot her dealings were, you know, paperwork that First
Sergent's working wwth the I egal office, you know,
Hey, Sir, we need you to sign this, we need -- you
know, we need to -- legal office, Hey, Col onel
Bearden, you need to read, you know, these charges
to him

That's the incident where I net himin the
hol ding cell, you know, those kinds of things. So
pretty limted interactions with himas an
i ndi vi dual .

Q And when you say, Read these charges to
him you're tal king about the point at which he was

indicted wwth charges, but yet to be tried of those

char ges?
A That's correct, yes. So | had to --
they gave ne -- it's, essentially, a script that |

had to read to himsaying, Hey, you're being charged
with the followng. W had to sign it. And then,
you know, his court-martial followed those charges.
Q And the tinme that you took conmand of
Hol | oman Air Force Base was June 30th, 2012, by that
time, you're aware that Devin Kelley had al ready had

mul ti pl e accusati ons of donestic abuse and assault
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of -- of -- abuse of a child |evied against him you
knew that, right?

A. Actually, I -- | didn't. | knew that we
had an airman that was in the holding cell in
pretrial confinenment, as we call it. And that there
was going to be charge -- a court-martial for him

But the specificity of what he had done and
that kind of thing, no, at ny change of comrand, |
wasn't aware of those details.

Q How did you -- how were you made awar e,
Col onel, of, when you cane to the Holl oman Air Force
Base command June 30, 2012, how were you nade aware
of Devin Kelley's situation?

A So, | don't renmenber for sure.

Q Ckay.

A My turnover with ny predecessor was
pretty limted, which isn't uncommon. Typically,
you know, we keep those fairly short, and tell --
you tell the inbound conmander, you know, Hey, this
Is -- these are sone of the big issues and that kind
of thing.

| assune -- | don't renenber this, but I

assune that Frank Marconi, who was ny predecessor,
you know, told ne, Hey, you ve got a -- an airman in

pretrial confinenment and, you know, |egal and the
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First Sergeant will get you caught up on the
details, you know, but | honestly, | don't renenber

how | got the specificity of what he had been
charged wth.

Certainly, when it canme to, you know, the day
where | egal cane and said, Al right, sir, you need
to go to the holding facility and you need to read
hi mthese charges; well, certainly, at that tine, |
woul d have been aware of the details because | had
to read to himwhat he was charged with

Q Ckay. So, you -- when we see the charge
sheet, those are the charges and the indicted and
speci fications against Devin Kelley, that's what's
listed on there?

A That's correct.

Q Ri ght? And so, we've gone through the
i ndi ctnment process at that part. And the next step
is the trial process, right?

A That's correct.

Q So when you were doing that with Devin
Kell ey at the point as the commander at Hol | oman Air
Force Base, you-all -- you knew and the base knew at
that point that you-all -- you had reasonabl e
grounds to believe that he had commtted those

of fenses so that they could now go to trial?
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A | would only correct a couple things:
One, you said that, you know, | was the conmmander of
Hol | oman Air Force Base, | -- | wasn't, of the LRS.

And that certainly |I knew, but to go so far
as to say that the base knew, you know, | -- fromne
doing that, | can't -- | don't think that's a -- a
| ogical leap to assune that the base knew that that

was t he case.

Q | think those are two fair points, so if
you don't mnd, I'mgoing to correct ny m stake so
that your testinmony is clear. So I'Il limt it
to -- to you --

A Ckay.

Q -- and | want to correct the way |
phrased your -- we've been taking so many fol ks at
various | evels that when that happens, | want to

encourage you to correct ne, and | appreci ate when
you do because then I can actually get it nore
accurate for the record.

A. Ch, absol utely.

Q And | thank you for that.

So when -- so at that point when you were

nmeeting with Devin Kelley the first tinme, shortly
after June 30, 2012, you, as the commander of the

49th LRS at that point had reasonable grounds to
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beli eve that he had commtted those of fenses charged
agai nst himand you were -- you-all were getting

ready for the trial?

A That's correct.

Q Ckay. And you had -- you had
mentioned -- | think you had nentioned just a mnute
ago -- and it was going to be in ny next question,
so | think you were just a step ahead of ne -- was,

| think you stated that to get up to speed, so to
speak, on what Devin Kelley's situation was when you
were told that you had to go neet himin the

confinenent facility, that you spoke with your First

Sergeant and -- and |l egal --
A. Um hum
Q -- totry to get up to speed; did | get

that correctly?

A That -- so, close. Certainly, |egal
came to nme and, you know, and they said, Al right.
Here's this -- this is howthis is going to go.

You know, the unique thing is that, as a
squadron commander, this isn't sonething that you
woul d have normally done. In fact, that's the only
time in tw separate tines being in conmand that
| " ve ever done that.

And so the | egal advice and gui dance on how
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this needs to go, the specificity of you have to
read every word to him you know, this has to be
done in his presence, all of that. So -- so, they
came to ne with this is -- this is howthis needs to
happen.

Q Ckay. And when you say |egal cane to

you, you're tal king about the staff judge

advocate --
A That's correct.
Q -- office
A. Yes. The staff judge advocate office at

49th Wng at Hol |l oman, one of their |lawers cane to
me and said, Ckay. This is howthis needs to
pr oceed.

Q Do -- do you happen -- and by the way,
we have that docunent, it's right here (indicating)
in this horribly large-looking file, and we'll go
through it.

And -- but do you just happened to renenber
fromnmenory who that staff judge advocate was?

A. | don't. | -- | renenber it being a
mal e.

Q Ckay. And the -- you said the -- |
thi nk the ot her person who hel ped you with this was

the First Sergeant?
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A Ri ght .

Q Was it Tracy Wl fe?

A Correct, yes. So, Sergeant Wl fe was ny
First Sergeant. And -- in a -- in a squadron, that
First Sergeant is working back and forth with | egal
getting things in order, bringing themto the
commander .

So, oftentinmes, in |legal situations where
you're dealing with sonmething with an airman, that's
the person that's going between wth.

| f ny nmenory serves, though, for this
specific, you know, incident where |I'm going to neet
with him if | renmenber right, |legal actually cane
to see ne and say, Okay, sir, here's what you have
to do. This is -- you have to read every word. You
have to sign it in his presence, that kind of thing.

Q Ckay. And do you know what Tracy
Wl fe -- First Sergeant Tracy Wlfe's role was in
hel ping you get up to speed and what she -- what he
was doing to get you the information you needed?

A Sure. So, he would have been
corresponding with | egal, you know, working with the
secretary to get the tinme on ny cal endar to have
| egal conme in and speak to ne, brief ne up,

coordinate it with Security Forces on the tine for
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us to go over and -- and neet with Airman Kell ey,
you know, all of those kinds of details.
He woul d, you know, speak to ne about -- so
"Il fast forward a little bit --
Q Sur e.
A -- so when Airman Kell ey was com ng back

fromprison, he said, Ckay, sir, you know, you need
to be aware, he nmade threats against the unit prior
to you taking over the unit. W should take sone
precautionary neasures to nmake sure that we're -- we
keep the unit safe when he gets back.

So, those are exanples of the kinds of things
that Sergeant Wlfe, as a -- as a First Sergeant,
woul d be doing for nme as a conmander.

Q So in June -- the June 30th, 2012, tine
frame when you were getting caught up to speed about
Devin Kelley's past, Tracy Wl fe was one of the
persons who | et you know about his history on
Hollo -- at Holloman, correct?

A. So, certainly, Sergeant Wlfe let ne
know about his history. As far as the tineline of
when he did that and, you know, the specific dates,
| don't renenber.

Q That's okay. We'll -- we'll try to get
the --
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A Ckay.
Q -- dates down with docunents. This is
hel pful just to get ne a 35, 000-foot view of what

was happeni ng when you got there, because you got

there right in the mddle of this Devin Kelley ness.

And -- and so it's hel pful for nme to understand how

you got caught up to speed goi ng forward.

So, | think, generally, what you're telling
me i1s Tracy Wl fe communicated to you in sone
fashion that, Hey, Colonel, you need to know, this
person, Devin Kelley. Ws -- | believe you said
soneone who nmade threats against the unit, and we
need to take precautions to protect the people in
our unit from Devin Kelley?

A For clarity, he did do that when Airman
Kel l ey was com ng back fromMra Mar.
Q kay.

A. And so you-all have a neno that | signed

asking for sone specific debarnment things and that
ki nd of thing.

So that's when he -- he told ne, Hey -- |
remenber for sure then, that he told ne, Hey,

this -- this guy has threatened the unit before,

that kind of thing. | don't renenber himtelling ne

anything like that shortly after ny change of
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command.

Q That's hel pful. Thank you. GCkay. So
what you're telling ne that this -- what you're
saying is that this communicati on about, Hey,

Col onel, Devin Kelley's nade threats agai nst the
unit and we need to protect the unit from Devin
Kel l ey was when he was bei ng brought back to
Hol | oman after serving his sentence at Mra Mar?

A. That's correct. Yes. So | was trying
to offer that as exanples of things, you know,
that -- where he's trying to, you know, guide or
advi se --

Q Um hum

A. -- me as a conmander. But, you know, at
the tinme when | got there, he wouldn't have had a
reason to do that because Airman Kelley was in
pretrial confinenent, right, so he wouldn't be
telling ne that he was a threat to the unit.

So that -- that's -- | was just trying to
give you the clarity that when he nade ne aware of
that, that | renenber for sure, was when he was
com ng back fromMra Mar.

Q And -- and so what you're saying is that
when -- when you got to the base at Hol |l onan, Devin

Kelley was in jail, so he wasn't a threat to anyone
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because he was in jail?

A That's correct.

Q And di d anyone at Hol |l oman Air
Force Base -- around the tine you arrived in the
June 12, 2012, tinme frame, try to get you up to
speed and i nform you of what they knew about Devin

Kelley up to that point, end of June or early July

of 20127

A. | honestly don't renenber.

Q That' s okay.

A. | do renenber |legal talking to ne about
the charge sheet and that kind of thing, but | don't
r emenber .

Q kay. Well, let's go through a couple
of things.

A Ckay.

Q And we'll start -- we'll just start
rocki ng through these and -- and getting sonme nore

specifics on the record.
First, let me just back up a little bit. I'm
going to hand you Deposition Exhibit No. 1.
(Deposition Exhibit 1 was marked for
i dentification.)
Q (By M. Alsaffar) This is sinply just

call ed a Deposition Notice. This is essentially,
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t he subpoena to appear.
And | don't know whet her you've seen this
before. Have you ever seen this before?

A | have not .

Q Ckay. |I'msorry, did you say, | have
not ?

A | have not .

Q Ckay. And very sinple, we just ask you
to bring in your CV, which we have now, and any
docunents you reviewed in preparation for the
deposition. And | think you' ve identify all those
al ready, correct?

A. Yes, Sir.

Q And just out of abundance of being
t hor ough, have you brought anything, docunent-w se,
with you to this deposition?

A | just brought ny biography.

Q kay. Geat. Mght was well ook at it
since you brought, because | think | have it, but |
al ways |i ke to conpare.

(Docunent tendered.)
Q (By M. Alsaffar) Colonel, I"'mgoing to

hand you what's been marked as Deposition [Exhibit
No. 2.
(Deposition Exhibit 2/ was nmarked for
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I dentification.)

Q (By M. Alsaffar) Deposition Exhibit
No. 2 is actually the CV or biography of you that
was provided to us by the United States before
t oday.

A Ckay.

Q And | believe it says that it's current
as of January 2017, correct?

A That's correct.

Q And -- and so this [Exhibit No. 2/ | ooks

| i ke an accurate representation of your biography as
of January 2017, correct?

A. Yes, Sir.

(Deposition Exhibit 5 was marked for

i dentification.)

Q (By M. Alsaffar) Al right. And then,
let's go ahead and |'m going to hand you [Exhi bit
No. 5, which is a biography that you provided to ne

j ust today, correct?

A Correct.

Q That's a true and correct copy of your
bi ogr aphy?

A Yes.

Q And Exhibit 5 is current as of January
20197
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A Correct.

Q Ckay. Geat. Sinple. | want to hand
you this next exhibit, which is marked, | believe,
No. 3.

(Deposition Exhibit 3 was marked for
i dentification.)

Q (By M. Alsaffar) Col onel,

Exhi bit No. 3 was provided also us -- to us by the
governnment. Usually, when the governnent provides
us docunents, they put a Bates stanp up.

Because they provided this so |ate and j ust
before this deposition, they forgot to put Bates
stanps on this one.

MR. FURMAN:.  (Obj ection; characterization.

MR. ALSAFFAR It's true; it's true.

Q (By M. Alsaffar) This was just
provided to us, but if you don't mnd, it's -- if
you don't mnd actually reading it. It's only two
pages.

This -- the governnent | awers represented to
us that this is a description or a summary of a
statenent that you gave to the Departnent of Defense
O fice of Inspector CGeneral on January 11, 2018.

What | would like to do, in fairness to you,

Is just read it quickly, or not, just read it over
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and then I'Il ask you a question or two.

A Ckay.

Q Just tell nme when you' re done.

(Deponent perused docunent.)

A kay.

Q (By M. Alsaffar) GCkay. And,

Col onel Bearden -- is Exhibit No. 3, correct?

A. That's correct.

Q | s Exhibit No. 3 a -- a fair and
accurate representation of the statenent that you
gave to the DoD I Ginvestigators?

A It is.

Q And so is there -- everything in there

in terns of the restatenent of your testinony, is it
true and correct and accurate?

A It seens to be the -- the one thing it
tal ks about ny -- | assunmed conmand from Frank
Marconi, if |I read this right, who provided the
i nformati on regardi ng Kelley being in confinenent,
and then it goes into the two --

Q Um hum

A -- face-to-face interactions. So,
certainly, those two fact-to-face interactions, |
don't think, you know, Frank Marconi woul d have had

awar eness of that, but maybe that's -- maybe I'm
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just reading -- understanding the wording --

Q Yeah.

A. -- wong, but...

Q QG her than that, is there anything in
here that you feel is m srepresenting what you told
the 1G?

A. No, sir.

Q Ckay. Thank you for that. | notice on
Page 2 of your statenment, [Exhibit No. 3, you clarify
for the DoD I G that the threats that you had, been
i nfornmed about Kelley were of an
active-shooter-type-threat --

A. Yes, Sir.

Q -- do you see that? That is an accurate
representation of what you told thenf

A Yes, sir. So, the -- you know, as | was
nmentioning a mnute ago, you know, the First
Sergeant prior to Kelley's return said he had nade
threats about shooting up the unit and | eadershi p.

So it wouldn't surprise nme that when | was
talking to them |'d used that |anguage, an
active-shooter-type incident.

Q And so, when we're tal king about him
this time frame in 2012 when you were at the conmand

LRS 49t h when you were describing the threats that
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Devin Kell ey had nmade were of an active-shooter
type, we're tal king about a mass-shooting-type
threat that he was nmaking to the unit?

A Right. So the First Sergeant had
advi sed nme that he had nade threats of shooting, you
know, | eadership and the inplication was, you know,
not agai nst one person, nultiple individuals, which
| think is to your point.

Q Yes, it is. Thank you. Al right. So,
at that tinme, you -- you knew, at |east when you
were -- at this tinme in sort of the June/July 2012
time frane, and all the way throughout the tine
Devin Kell ey was convicted, you knew that -- that,
you know, you were dealing with a very dangerous
person?

A Again, for clarity --

Q Yes, Sir.

A. -- when Sergeant Wl fe |let me know about
that, it was when he was com ng back. | nean,
that's -- that's when | renenber hi m sayi ng, Hey,
sir, we need to take sone precautions because he had
made these threats.

| don't renmenber if sonebody told ne about
those threats previously, but | definitely renmenber

it when he was com ng back, because that's when we
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t ook sone additional precautions.

Q And that woul d have been in the March
2013 tinme franme?

A '13, yes, sir.

Q Okay. So when -- fromthe tine that
you -- whatever the tine frane you were nmade aware
of these specific threats of Devin Kelley, that
Devin Kell ey was maki ng agai nst the unit, these
active-shooter, mass-shooting-type threats,
certainly, by the end of March 2013, you were aware
that Devin Kelley was a very dangerous person who
was threatening to kill nmultiple people wth guns,
correct?

A That's correct.

Q | see.

A And that's -- you know, that's --
you-all have a copy of that neno that | issued in --
in direct response to the advise fromnmny First
Sergeant that, you know, we had a reason to be
concerned with himcom ng back into the unit.

Q So, at that -- that tinme, you were aware
that Devin Kelley proposed that -- I'"'msorry. Let
me restate that.

At that tinme, so we'll say the March 2013

time frame, you specifically, as the conmmander of
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LRS 49th, were aware that Devin Kelley presented a
specific risk of harmto the public, including your
unit?

MR. FURMAN.  (Objection to forn you can
answer .

A So, to ny unit. You said "to the
public." Wat | was made aware of is that he had
made threats agai nst the prior | eadership.

Q (By M. Alsaffar) Right.

A. And so, | wanted to take steps to ensure
that nothing bad were to happen as he out-processed,
whi ch is, you know, not uncommobn as you're
out - processi ng fol ks, you know, that if they have a
beef with their |eadership, you know, you want to
t hi nk through those kinds of things.

Q (By M. Alsaffar) [I'Il -- 1"I1 be happy
to rephrase it.

So, at that tinme, March 2013, as the
conmmander of the 49th LRS at Hol | oman, you -- you
knew specifically that Devin Kelley proposed an
I ncreased risk of harmto people in your unit at the
base?

A That's --

MR. FURMAN.  (Objection to forn you can

answer .
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A That's correct.

Q (By M. Alsaffar) GOCkay. Let ne -- let
nme take a step back, if | can. M. Furman provi ded
nme with a docunent that doesn't have a Bates stanp
nunber on it, but I'msure -- and | -- | think |"'ve
seen this before, but this |ooks |ike a docunent
that was produced to us in this case.

But you had specifically said that you had
reviewed this docunent. And so, if you don't m nd
| ooking at it and just tell nme what it is. |I'm
goi ng to hand you [Exhi bit No. 4.

(Deposition Exhibit 4 was marked for
I dentification.)

A. Ckay. So it's a Duty Status Change.

Q (By M. Alsaffar) Um hum

A So it's an electronically signed duty
status change changing Airman Devin Kelley's duty
status frommlitary confinenent as a sentenced
prisoner to present for duty.

So this would have |ikely been done in the
personnel systemupon his return fromthe brig at
Mra Mar.

Q Did -- does it -- what is the date of
this docunent, if you can tell nme? It's got a

backside to it just so you know, Col onel.
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A Yes. So it is digitally signed. The
first digital signature is on 1 April 2013, and the
| ast digital signature is on 4 April 2013.
Q Who are the digital signatures on that
docunent ?
A They are from Senior Airman Aviane, from

nmysel f, Lieutenant Col onel then, Robert Bearden,
from Staff Sergeant Vargas. Senior Airman Avi ane,
Staff Sergeant Vargas.

Cvilian Denise Foley, Airman First d ass
Law ence, Staff Sergeant Ramrez. GS-7, civilian
Evel yn Kenp, Staff Sergeant Vargas, again. And then
a Tech Sergeant Shannon.

Q What is the significance of this
docunent and why did you reviewit, if you know, in
preparation for your deposition?

A So --

(M. Denerath left the deposition room)
MR, FURMAN.  And |I'mjust going to instruct

you not to -- if | told you anything, not to repeat
that. It's your understandi ng of the docunent.
MR. ALSAFFAR | agree.
THE DEPONENT: | under st and.
A. So, | don't -- frompreparation, | don't

have anything from preparation for deposition, but
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by looking at it, it's a-- it's a mlitary docunent | 04:06
used to change an individual's status. 04: 06
Sol'd like to say just about every day in 04: 06
your tinme on active duty is accounted for, you're 04: 06
either in a |l eave status, present for duty, 04: 06
et cetera, et cetera. 04: 06
And so this is changing his status from 04: 06
havi ng been a prisoner to being present for duty. 04. 07
Q (By M. Alsaffar) Ckay. 04: 07
A. So nmy assunption, given the date of 31 04. 07
March at 925 hours for the effective date of when 04: 07
t hi s happened, was this woul d be when he cane back 04. 07
fromMra Mar and is being out-processed, which is 04: 07
likely why it's going through all the Air Force 04. 07
personnel center and that kind of thing. 04. 07
Soit's -- it's ny understanding -- |'m not 04: 07
an Air Force personnel, it's ny understanding, this 04: 07
woul d be to change his status to, Ckay, now he's 04. 07
back in the unit -- 04: 07
Q Um hum
A -- which then allows us as the unit to 04: 07
wor k t hrough our personnel flight, mlitary 04. 07
personnel flight to out-process himfromthe Ar 04: 07
For ce. 04: 07
Q kay. At this stage in the 04. 07
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out - processi ng process after he served his sentence,
he's rel eased from prison, he's back on base to be

out - processed, what, if anything, did you do, either
your command or anyone under your command, do to
ensure that Devin Kelley's fingerprints were either
taken at that point, processed at that point, or
submtted to the FBI?

A. So, ny -- ny command, as the -- you
know, the LRS, Logistics Readi ness Squadron, did not
have any responsibility for taking his fingerprints
or submtting his fingerprints in any kind of
dat abase. That's outside our role.

So, you know, not unlike this duty status
change that has to go to other offices to be
processed, that woul d have been handl ed by anot her
of fice.

Q Where -- would Devin Kelley, when he was
goi ng through out-processing at Holl oman Air Force
Base around April 2013, woul d he have been required
at Holl oman Air Force Base to go to those ot her
squadrons, like the 49th Security Forces or the
AFCSI detachnent to ensure that those things,
fingerprints, conviction reporting to the FBI were
done before you let himfree?

A. So, | don't know. | -- it's unlikely to
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nme that he would have had to go to OSI and Security
Forces, because he had previously been convicted, he
had served his tinme and now he's out-processing.

There is a process so -- where we have an
out - processi ng checklist. And, typically, your
typical situation is that, you know, a nenber cones
back -- | say -- | say "typical" and I'Il -- 1 wll
gi ve you sone clarity on that here in a second -- a
menber conmes back fromjail.

You assign an escort. You give themthe
checklist and the escort nakes sure they get around
to all of the locations on the checklist to be
properly out-processed fromthe base.

The specificity that | offered on "typical,"
iIs what was atypical in this case, as you' ve seen in
the -- the nmenorandum| signed is that | asked the
Security Forces Squadron to provide a guard in
addi ti on.

What is on that out-processing checklist and
all the agencies that they have to go see, I'm
unaware of, but | -- | do think it would be unlikely
that he woul d have had to go to see those agencies
unl ess there was sonet hing, you know, that he had to
pick up fromthemor sonething |ike that.

(M. Denerath returned to the deposition

2 ESQUIRE

800.211.DEPO (3376)
DEROSITION SOLUTIONS EsquireSolutions.com

04: 09
04: 09
04: 09
04: 09
04: 09
04: 09
04: 09
04:09
04: 09
04:09
04:10
04: 10
04: 10
04: 10
04: 10
04: 10
04: 10
04: 10
04: 10
04: 10
04:10
04: 10
04: 10
04: 10
04: 10



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN January 16, 2020
JOE HOLCOMBE vs UNITED STATES 55

room)

Q (By M. Alsaffar) Was there anything on
your out-processing checklist that woul d have drawn
your attention to anything related to
fingerprint-processing subm ssion or conviction
reporting to the FBI to nake sure that was done

bef ore he was set free?

A. | don't know.
Q You'd have -- you don't know --
A. | don't know because | don't know what

was all on that out-processing checklist.

Q Where can | find this out-processing
checklist (indicating) that was used --

A So --

Q -- that was used at Holl oman Air Force
Base at the tinme that Devin Kell ey was being
out - processed?

A. So, the out-processing checklist would
have |ikely been generated by our mlitary personnel
flight --

Q Um hum

A -- which was part of our Force Support
Squadr on, so anot her squadron on base, would have
gi ven, you know, the First Sergeant, and, Here's the

out - processi ng checkl i st.
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He woul d have likely given it to the escort,

and then the escort woul d have been goi ng around

with the individual, but the mlitary personnel

flight is typically at -- | would go so far to say

at every Alr Force Base |'ve been assigned to that |

can renenber, that's who nmanages the out-processing

checkl i st.

Q kay. So the -- a good place to | ook --

A. Yes, Sir.

Q -- to find this out-processing checkli st
at Holl oman Air Force Base would be the mlitary
personnel flight?

A. Yes, Sir.

Q Now, it may be there, but that's a good
place to ook for it --

A Correct.

Q -- that's a start. GCkay. Now, in this
particular situation with Devin Kell ey because --
and please correct ne if |I'm being inaccurate -- but
because of the specific threat that he posed to
peopl e on base in your unit, you actually had a
specific Security Forces -- 49th Security Forces
person there at all tinmes with Devin Kelley during
out - processing --

A Because --
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Q -- first of all; is that correct?
A That is -- | -- that is nostly correct.

| would just clarify.

Q Go ahead.

A Because Sergeant Wl fe nade ne aware of
prior threats he had nade agai nst our unit, so you
said the base, I'mnot aware that he had nade any
agai nst the base.

Q Well, the unit's in the base.

A But the unit is --

Q  Yes --

A -- on the base --

Q  Yes

A -- but, to nme, there is a difference
there --

Q Sur e.

A -- between having threatened to shoot

peopl e up on the base versus the | eadership in the
unit.

Because of that threat, yes, sir, you -- you
stated correctly that | asked the Security Forces
Squadron to provided an arned guard, in addition to
the escort, which would have been typical.

Q Ckay. So you had an escort, which is

typical. And then you had a -- specifically, had an
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arnmed guard fromthe 49th Security Forces al so
present, which is atypical for Devin Kelley? You
had that for Devin Kelley?

A Yes, sir.

Q Al right. So, can you tell ne the
process you went through to -- prior to Devin Kelley
getting there for out-processing to notify the 49th
Security Forces that you needed soneone there, and
tell me how that happened.

A. So, | don't renmenber for sure. | likely
either called the fell ow squadron commander, so the
commander of the Security Forces Squadron, or
emai | ed and made ny request, one of those two.

Q Ckay. Let ne nmake sure | understand
this correctly.

So, in order to get a Security Forces arned
guard to escort and be present wth Devin Kelley at
the tinmes during out-processing before he was
rel eased into the public, you would have either
called or emailed the 49th Security Forces Squadron
commander at Hol |l oman -- Holl oman Air Force Base?

A Yes, sir. That's correct.

Q And it's okay if you don't renenber at
the time when this was going on, do you know who --

do you renenber who the 49th Security Forces
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commander was?

A | didn't renmenber until yesterday and |
saw t he docunents. It was |ieutenant Col onel Boyd.
And | think I knew hi mas Wody.

Q Ckay. GCkay. And when you contacted the
49t h Security Forces commander about Devin Kelley
needi ng an arnmed guard to protect his -- the unit,
what, if anything, did the 49th Security Forces
di scuss with you about his fingerprint status, his
conviction reporting status to the FBI?

A. | don't renenber any di scussion about
t hat .

Q Ckay. And, at that tinme, in April 2013,
when the Security Forces was brought in to guard and
escort Devin Kelley to protect the unit, did they
provide you with any information, checklist or
any -- any other investigative from Security Forces
to check on whether those fingerprints and
convictions were submtted to the FBI?

A No, sir.

Q Ckay. So let's go back to -- well, back
intinme alittle bit. | kind of want to reverse
engi neer your know edge and what was going on at the
49th during this tine period that Devin Kell ey was

bei ng investigated for these various crimnal acts
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at Holloman Air Force Base.

Let's start in June 2011 -- are you doing
okay, by the way?

A | "' m doi ng fine.

Q Ckay. |'mgoing to hand you
Exhi bit No. 7.

(Deposition Exhibit 7/ was mar ked for
i dentification.)

A. Thank you.

Q (By M. Alsaffar) Exhibit -- you're
wel come. |[Exhibit No. 7, Colonel, is marked USA
14794; do you see that at the bottomright?

A Yes.

Q And | -- | -- just so you know what that
iIs on the bottomright, that is a litigation nunber
that is specific to this case.

What -- when you see a USA followed by a
nunber, that neans that the United States of Anmerica
provi ded this docunent to ne?

A. Ckay.

Q And that they provided it in response to
a legal -- essentially, a |legal subpoena for the
governnent to produce rel evant docunents to us. And
so whenever you see the word "USA, " that's not

sonething |I found or produced, that's sonething the
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United States of Anerica produced so that we coul d
| ook at it.

A Ckay.

Q Okay? Al right. So if you |ook at
this June 15, 2011, nenorandum do you see at the
top, it says it's "For 49 Logistics Readi ness

Squadron," do you see that?

A. Yes, sir.

Q And do you see at the top, there's a --
it looks Iike an initial-type signature? And |
think it says August 2011 --

A Correct.

Q -- or sonething like that. Do -- do you
see where |'mtal ki ng about ?

A. Yes, | do.

Q Do you know what that is? |Is that
sonething you-all did just to notify to --

A. | do, so --

Q Ckay. Tell nme what that is.

A So the one wth the dianond is a First
Ser geant stanp.

Q Ah, that's what that is. That's the
first tinme anyone's told ne that. Ckay.

A. So -- so that's a First Sergeant stanp

with initials and a date. So | think the -- the
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reasonabl e conclusion is that's the date that a
First Sergeant got this and | ooked at it.

Q Al right. So whoever the First
Sergeant was at the tinme of August 2011, when we see
a dianond |ike that with a signature, that neans
sone First Sergeant has received the docunent,
signed it, seen the docunent?

A. | think that's a reasonabl e concl usi on.

Q Ckay. So going back to the actual
docunent, it's for the 49th Logi stics Readi ness
Squadron, which was the squadron that you were
commander of in the tine period June 2012 through
2014, correct?

A That's correct.

Q That's your squadron. And this is from
AFCSI, Detachnent 225, right?

A Correct.

Q Now, tell me, just -- just for the
record, what's AFOSI Detachnent 2257?

A. That's the Air Force Ofice of Speci al
| nvestigations at Hol |l onman Air Force Base.

Q Al right. And the -- the AFCSI, those
are the -- the agents on base who investigate airnen
and air wonen who are involved in possible crimnal

acts, correct?
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A Correct.

Q Ckay. And so this notification is from
Janes Hoy, Special Agent, Superintendent of
Det achment 20 -- 225, correct?

A Correct.

Q And, essentially, what this docunent
is -- is telling you, is as of June 15, 2011, it's
telling the 49th LRS at Hol |l onman -- Hol |l oman Air
Force Base that one of your airnmen in your conmand
in -- in the LRS Squadron, Devin Kelley, is being
I nvestigated for crimnal -- potential crimnal
conduct, correct?

A. That's correct, but I'd like to offer
sone clarity.

Q Pl ease.

A So, it's -- it's notifying the squadron

commander at the tine that one of the airnen in his

conmand - -

Q Ri ght .

A. -- Is being investigated; | wasn't
t here.

Q And, at this time, June 15th, 2011,
woul d this be Lieutenant Col onel Marconi was the
commander of the LRS 49th at that time?

A That's correct.
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Q Al right. And then you were in his
position, June 2012 to June 20147

A That's correct.

Q kay. So, in any event, what this is --
this is letting the commander -- and it says "FOR
THE COMVANDER' here at the bottom above Janes Hoy's
signature, this is a nenorandum for the commander of
the 49th LRS at Holl oman Air Force Base on
June 15th, 2011, notifying the 49th LRS that Devin
Kelley is under a crimnal investigation?

A. Correct. The only additional clarity --
and | apologize if | keep offering clarity -- where
It says "FOR THE COVWANDER, " that doesn't nean that
it's for the squadron conmander, that neans that
James Hoy, who's the superintendent, is signing it
for the commander of the OSI detachnent, that's what
"FOR THE COVMANDER' t here neans, but the nenorandum
I s addressed to the squadron.

Q Al right.

A. So it -- it would have gone to the
squadr on.

Q kay. And -- and that's actually --
sonething like that is hel pful because no one's
telling us what any of these things nean --

A Ri ght .
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Q -- unless you do or others do, so that's
hel pful .
| guess ny -- just the bottomline here is

the 49th Logi stics Readi ness Squadron was bei ng
informed and it's been received, that as of June 15,
2011, Devin Kelley is being investigated by the
AFOSI Detachnment 20 -- 225 for potential crimnal
conduct ?

A That is correct.

Q Ckay. And -- by the way, did you know
Janes Hoy? Did you ever cone across Janes Hoy?

A | may have cone across him | don't
remenber a Janes Hoy.

Q Where is Detachnment 225 on Hol |l oman Air
Force Base in relation to where you worked at the
49t h LRS at Hol | oman?

A So, at the tine, it was down the street.
| would -- | would hate to try to hazard a guess how
far. A separate buil ding.

It's relatively close, but a slightly
different part of the base. You had to drive to get
t here.

Q Ckay. So, down the road, short drive
fromwhere you were | ocated?

A. Correct.
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Q Ckay. Let ne hand you Exhi bit No. 8.
(Deposition [Exhibit 8 was marked for

I dentification.)

Q (By M. Alsaffar) Now, Exhibit No. 8 is
a menorandum for 49 LRS/ CC, and does that stand for
49t h Logi stics Readi ness Squadron command?

A Commander, yes, sir.

Q Ckay. And it's dated COctober 21st,
2011, correct?

A Correct.

Q And again, | think you -- this docunent
No. 8 is signed by Conmander Marconi at the bottom
do you see?

A. It is signed. | don't know that that's
Frank's signature, but there is a big Mthere.

Q Ckay. Wwell --

A Wait, no, no. It is -- it's got his
stanp underneath it. Yes --

Q It does --

A. -- | apologize. | apologize. Yes.
It's got his stanp so that's signed by Frank.

Q | woul dn't have asked you to interpret
that -- the signatures, so | -- but | should have
alerted you to the el ectronic signatures.

So this is an elect- -- thisis a -- this

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

04: 21

04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22
04: 22

04: 22
04: 22
04: 22
04: 22
04: 22
04: 23
04: 23

04:23



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN January 16, 2020

JOE HOLCOMBE vs UNITED STATES 67
Cct ober 21st, 2011, letter is signed by Comrander
Marconi -- signed on -- on the sane day,

Cct ober 21st, 2011, correct?

A Correct.

Q kay. And this is a letter that was
sent fromthe 49th W& CV, correct?

A That's correct.

Q And tell nme what that is.

A. That is the 49th Wng Vi ce Conmander.

Q And | believe you told ne early in the
deposition that that's a | evel above your command in
ternms of supervisory review, correct?

A. That's correct. So, this would have
been the vice commander of the wi ng, then you have
t he group, then you have the squadron. So two
| evel s up fromthe squadron.

Q And the -- the subject of this relates
to -- it says, "Central Registry Board |ncident
Determ nation,"” CRB for -- for -- for short.

Now, do you -- do you know what the CRB is?

A
Q

A

board that neets to consider primarily donestic

Yes, sir.

Tell me what your understanding of it

So, the Central Registry Board is a
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abuse cases. And it is a nondisciplinary and it's
not judicial, it's admnistrative in nature.

And we use it in the Air Force to determ ne
whet her acts neet certain criteria. And if they
neet those criteria for, say, donestic abuse, then
there's a central registry database that those nanes
can be put in.

And then that -- what that allows for is, for
exanple, if I was an airman on active duty and | had
a case that neet, and then |I'm separated, and | cone
back and apply for a civilian position, for exanple,
at a child devel opnent center --

Q Ri ght .

A. -- then if it -- if they -- when they
run the check, if it pops up in the central --
the -- if I've got a central registry in a case that
met, then there's an alert that, for exanple, in the
case of donestic abuse, that m ght not be the person
you want working with children --

Q Ri ght .

A. -- because they had a case that
previously nmet criteria for a central registry
boar d.

Q Wul d that alert systemor that system

you' re tal king about, be available to you, as a
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commander
your command who was put

A. No, not -- not

would be more if -- if |

that had workers in the child devel opnent center,

of the 49th LRS,

i f you had soneone in
into that database?
really. So, you know, it
was i n anot her squadron

SO

t here

in that case,

woul d be --

and | -- |

i ke a Force Support Squadron,

don't know. ['m-- |'m

speaki ng out of ny |ane here,

because |'ve

participated in the central

had to use the -- the registry itself --

Q

regi stry board, | never

Ri ght .

A. - -
know, the hiring process
civilian-personnel world,
t hat, but
never
i f that hel ps.

Q

on a central

A

Yes,

Yes. In fact,

commander, | chair it at

| do this once a nonth for all

have.

but ny understanding is that,

I n My experience as a conmander,

had access to the database to check soneone,

t hat hel ps.

regi stry board before?

you

for, like, in the
they have a way to check

|'ve

So you served on a --

in nmy role now as a vice
the Air Force Acadeny. So

t he cases that we

Q

this sort

And ny understandi ng in reading through

of mandatory various instructions for the
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Air Force on this kind of board is that the --
the -- one of the commanders, whether it's fromthe
wing or from-- or fromright below them they put
together sort of a collection of individuals,
i ncluding this judge advocate's office, the -- the
squadron Security Forces and OSI to be on this board
and serve?

A. That's correct. The Air Force
I nstruction spells out specific nenbers. And there
are voting and nonvoting nenbers on the board. And
t hey hear cases |i ke donestic abuse.

Q Ri ght .

A And they go through a decision tree
that's provided by the Air Force, it's all
el ectroni c.

And then the nenbers vote whether or not they
believe that it neets individual criteria. And then
the conputer system at the end, will tell you,
based on all the individual criteria, whether the
case neets or does not neet criteria, or the other
option that the board has is to defer.

So just like on your [Exhibit 8 --

Q Um hum
A. -- here, there's always a choice for
the -- the board president to sign -- to circle,
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deferred, net or did not neet criteria. 04: 28
Q Ckay. And -- and what -- what you're 04: 28

tal king about is is that the CRB, part of their job 04: 28

Is to participate in maintaining a central registry 04: 28

of all reported donestic abuse and child 04: 28
mal treatnent incidents that m ght -- that neet 04: 28
criteria for maltreatnent at the installation CRB? 04 28
A. That's correct. 04: 28
Q kay. And the -- let's go back to 04: 28
Exhibit No. 8, so -- just to put a bowon it. 04 28
On Cctober 21st, 2011, the 49th Wng Vice 04 28
Commander is sending a neno to the 49th LRS at 04: 29

Hol | oman Air Force Base that -- that the CRB net, in | 0429
relation to Devin Kelley on Cctober 21st, 2011, to 04: 29
review i ncident involving Devin Kelley, correct? 04: 29

A Correct.

Q And the allegation was child physical 04: 29
mal treat mrent by Devin Kelley, correct? 04: 29
A. Correct. 04: 29

Q And t he board, the CRB board, determ ned 04: 29
the incident "nmet criteria for child physical 04: 29
mal treatnment and entry into the DoD Central Registry
dat abase, " correct?

A Yes, sir.

Q Ckay. So at that point, the CRB has 04: 29
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determ ned that there are reasonabl e grounds that -
that Devin -- to believe that Devin Kell ey had
commtted child maltreatnent at that tine?

MR. FURMAN.  (Objection to forn you can
answer .

MR, ALSAFFAR:  You can answer.

A So, they would have determned -- so, if
| understood what you said --

Q (By M. Alsaffar) Right.

A. -- they would have determ ned that he
commtted child maltreatnent. So | think the way
the instruction would spell it out is they've
determned that it net criteria for child
mal t r eat nent.

And | think that's -- matters because the
burden of proof --

Q Um hum

A. -- in a central registry board is
di fferent because it is admnistrative. So | think
that's --

Q Right. And -- and that's sort of the
phrase is, I'"musing, too, is not the elevated
phrase of conviction, either, by the way --

A. Ri ght, right.

Q -- it's atotally different one. So you
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said the criteria -- 04: 30
A. It -- it would --
Q What are the criteria to nake a 04: 30
determ nation that (indicating) -- it's okay. No, 04: 30
no, no. You're -- again, |I'mnot being rude, |I'm 04: 30

doing the (indicating) rude thing, but |I'mnot nmeant | 04:30

to be rude; I"'mjust letting you know I'mstill -- 04: 30
still working on the question. 04: 30

So, | know, you -- as vice commander, you 04: 30
actually sit on one of these boards. So what are 04: 30
the actual criteria that would make the CRB, the 04: 30
board, determ ne, yes, we -- we have soneone here 04: 30

like Devin Kelley who we believe neets the criteria | 04:30

for child maltreatnent; therefore we're reporting it

to the database? What's the |evel of standard? 04:30
A So, it is -- what is the right |egal 04: 31
term nol ogy? There is a |legal |evel of proof, and | | 04:31
cannot remenber the termthat the instruction uses. 04: 31
Q s it probable cause -- 04: 31
A. It is not -- it's not beyond reasonabl e 04: 31
doubt . 04:31
Q s it probabl e cause? 04: 31
A | think it's probable cause. So the way 04: 31
we al ways talked about it is, if you were greater 04: 31
than 50 percent, if you're greater than 50 percent 04: 31
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confident that it happened, you know, 51 percent,
then -- then it |ikely happened.

To get back to your question, so that's -- |
think that -- that answers your question. That's
the criteria we use, isS we use a probabl e cause, 51
percent criteria.

Q kay.

A. But the -- when you go through the
registry board, it takes you -- it's a decision
tree, it's a set of questions -- and it takes you --
it asks you about sonething and then it gives you
a -- along list of exanples.

And so the board nenbers are voting whet her
they think it's likely that that happened, you know,
based on that.

And so | -- | guess -- all I'"'mtrying to
offer, the clarity, is that you know don't wal k away
fromthere saying that, you know -- you don't walk
away fromthere saying sonebody conmmtted a certain
act; you walk away fromthere with, it's nore likely
than not that that happened.

And so we're going to put themin the central
registry for protection's sake in the future.

Q Got it. So, to put a pin on that, on
Cctober 21st, 2011, the CRB nade a determ nation
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that there was probabl e cause that Devin Kell ey was
involved in child maltreatnment, so the criteria for
the CRB reporting was net?

A Yes, sir.

Q Al right. Let's nove on to the next --
the next date that | wanted to ask you about. And |
think that was the February -- so we're going to
skip forward a little bit, a few nonths, to February
2012. Gve ne a -- a beat here to get this on.

MR. ALSAFFAR. And while | do this, would you
m nd going in and nunbering about five or six nore
just so we can stay head of the curve.

And | know we've been going -- how | ong have
we been, Justin, about?

MR. FURMAN:  Hour, 15.

MR ALSAFFAR:  Hour, 15? Are you good?

THE DEPONENT: |' m good.

MR. ALSAFFAR. Ckay. Are you good?

(Deposition Exhibit 9 was marked for
I dentification.)

Q (By M. Alsaffar) GCkay. Let ne --

Col onel, I handed you -- did | hand you -- | did
not .
| "' m handi ng you [Exhibit No. 9. Real quickly,

do you renenber --

2 ESQUIRE

800.211.DEPO (3376)
DEROSITION SOLUTIONS EsquireSolutions.com

04: 32
04: 32
04: 32
04:33
04:33
04: 33
04:33
04: 33
04: 33
04: 33
04: 33

04: 33
04: 33
04: 34

04: 34

04: 34

04: 34
04: 34



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN January 16, 2020

JOE HOLCOMBE vs UNITED STATES

76

MR. FURMAN. Do you want the highlighted one?

MR. ALSAFFAR:  You know what, | shoul d do
that. That's easier. Thank you, Austin.

MR. FURMAN:  No probl em

MR ALSAFFAR. It's been a | ong day.

MR, FURMAN: Agreed. W can agree for once.

Q (By M. Alsaffar) D d you go to -- you
said you were from kl ahonma, Colonel. Please tell

me you didn't go to QU?

A. | did not. | went to the Ckl ahoma State

Uni versity.
Q Al right. Thank, God. That is

tolerable. [I'ma UT Longhorn, so --

A. Ckay.

Q -- when you said Gkl ahoma -- and | got
to admt, | got alittlered. | got alittle red

under the collar.
A. Ckay.
Q But | said, you know what, he probably

went to the better Okl ahoma school where the null et

controls and rides everything.

The nmullet is the coach, GQundy, their

football coach. He's fantastic. Amazing. W tried

to get himbut he wouldn't cone.

Al right. |'"m handing you [Exhibit No. 9.
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It's a letter, nmenorandum dated February 16t h,
2012. And this one is actually a nmenorandum f or

Devin Kell ey, specifically, correct?

A That's correct.
Q And it's on the front and back. I'm
trying to save sone trees. And it's from-- do you

see on the back that it says this letter, this
menor andum is from John De Laura, 2d Lieutenant,
U S Ar Force; do you know who that is?

A Yes.

Q kay. Can you tell nme who that is?

A Yes. So we call himArt. So Art was --
by the tine | got there, | think he was a First
Li eutenant. And so he was one of the officers in
t he squadron at the tine.

Q What's O C Distribution?

A Oficer in Charge --

Q Ckay.

A -- of Distribution. So below the flight
| evel , you have el enents --

Q Ri ght .

A -- and so that was an elenment within the
mat eri al managenent flight.

Q Did you know t hat --

A O no, sorry. The distribution flight.

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35
04: 35

04: 36
04: 36

04: 36
04: 36

04: 36
04: 36

04: 36



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN
JOE HOLCOMBE vs UNITED STATES

January 16, 2020
78

Q Got it. D d you know Val ori e Rowe?

A Val ori e Rowe does not ring a bell to ne.
No, | don't think |I knew Val ori e Rowe.
Q |"mjust going to represent to you that

she was at sone |evel, one of Devin Kelley's

supervi sors when he was at the 49th LRS.

She was one of his -- well, one of his
supervisors, | just don't know what |evel, but --

A. Ri ght.

Q -- but a supervisor had sone kind of

responsibility for his job duties while he was at
the 49th LRS.

But let ne direct your attention back to that
docunent. This is dated February 16th, 2012, a neno
for Devin Kelley.

And it's from-- again, from49 LRS -- that's
t he squadron, the Logistics Readi ness Squadron --

/ LGRD; do you know what LGRD stands for?

A The Depl oynent and Distribution Flight.

Q (kay. The subject is a Letter of
Reprimand. GCkay? | want to turn your attention to
that. I'mgoing to read sone parts of it.

It states that, On February 3rd, 2012, you
were briefed by Ms. Valorie Rowe; do you see that?

A. Yes, Sir.
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Q And | want you to go a little bit down
towards the bottom of Paragraph 1 where it says,

“"You left the office"; do you see that?

A | do.
Q It states, You left the office and
di srespectfully stated, quote, | know, you told ne

three tines already!, end quote. After |eaving the
of fice you stated, quote, She's a fucking bitch, end
quote; do you see that?

A | do.

Q kay. And | apol ogi ze for the | anguage,
|"mjust reading, just for the record, directly
what's reported in this letter. Ckay?

A | under st and.

Q Ckay. And so this is a reprimand letter
for Devin Kelley's conduct, February 16th, 2012,
towards one of his fenale supervisors, correct?

A Correct.

MR ALSAFFAR:. And that's probably a good
tinme to take a break because we're about to go into
sonet hing around that tinme frane, so if you want to
take a few mnutes just to go to the restroom get
some water. Let's do it.

THE VI DEOGRAPHER: (Okay. We're going off the

record. The tine i s 4: 38.
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(Recess taken.)
THE VI DEOGRAPHER: W' re now back on the
record. The tinme is 4:46.
MR. ALSAFFAR: Ckay, Col onel, you ready?
THE DEPONENT: Yes, Sir.

Q (By M. Alsaffar) W were -- we were
just tal king about Exhibit No. 9. And one thing |
didn't ask you about, the other -- the other nenos
that are all in front of you there that were to the
49th LRS and received by the 49 -- one thing I
didn't ask you is, where are these put?

Li ke what file do these nenpbs that you get
fromcommand or from other parts of the base
regardi ng your airnmen or air wonen, especially ones

like this that regard serious issues, where do those
go at your command?

A So, it -- it would depend. Like, this
letter of reprimand (indicating) would go into the
airman's personal information file or PIF. So --
and then, that's where nost of them would go.

At -- at certain points, a conmander m ght
establish a UF, an Unfavorable Information File,
and then docunents would go into there.

And there's specific criteria that | can't

tell you off the top of ny head about which ones go
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into which file and how |l ong they stay in those
files.

And, for exanple, when an airman changes to
anot her permanent station, do they stay in or do
they cone out, that kind of thing.

But that -- those things are detailed out in
the reqgul ati ons, but those -- those are exanpl es of
where these woul d go.

Q kay. So the Personal Information File

or PIF and al so unfavorable information file, as

wel | ?

A Correct.

Q And | -- | know | have seen a
Unfavorable Information File that that -- for Devin
Kel | ey?

A Ckay.

Q But | don't knowif | have seen a PIF

file. Can you have both at the sane tine on an --
an i ndivi dual ?
A. Yes. | -- | can't conme up with a reason

why you couldn't.

Q Ckay.
A. And so | -- so the UF, the Unfavorable
Information File is nuch nore formal. That's a

formal way for a command to create just that, you
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know, an unfavorable, a bad information file.

So usual ly, when you've got a UF created, an
ai rman has got one or nore bad things they' ve done,
but, you know, if you're just had kind of
run-of -the-mll letters of reprinmand, you m ght not
have created a U F yet, but you could later and then
you woul d have bot h.

And then, the UF, again, is nuch nore
formal, nuch nore durable, it's going to stay around
| onger.

PIF -- and we'd have to go | ook at the
instruction to get to the right |anguage on this --
but, to ny know edge, usually, a PIF goes away when
a nmenber | eaves a duty station. It's not permanent,
it doesn't have the permanency or the durability
that a U F does.

Q Ckay. And does a U F have a pernanency
or nore of a durability because it generally
I nvol ves nore serious allegations about whoever that
file is made for?

A. It -- it does, or there's accunul ation
of things to -- so they're maybe not the severity,
but it may be the accunul ati on nakes you, as a
commander, want to have sone nore things on file.

Q Ckay. Thank you. And | apol ogi ze if
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this sounds elenentary, but it's inportant for us to
understand the architecture and structure of -- of
sonething that we're kind blind in, because we

don't -- we're not there at Holloman and -- and we

don't understand how things are organi zed. So this

I's hel pful.

So, in that regard, let's stick with the UF
since we know -- and when | say UF, sir, I'msorry,
|"mreferring to Unfavorable Information File. It

is okay if | refer to the U F?

A. Absol ut el y.

Q Okay. In terns of Devin Kelley's UF,
woul d you be able to tell ne just where woul d that
be? Were would we find that at Holl oman Air Force
Base?

A So, the Force Support Squadron, so a

di fferent squadron on base, has in it --

Q |"msorry, sir, did you say force --
A For ce.

Q -- or 4th?

A For ce.

Q Ckay.

A. Force. So, the FSS, the 49th FSS, Force
Support Squadron, has a -- a flight within it called
the Mlitary Personnel Flight.
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And when you established a UF, again nuch
nmore formal than that, they retain the records of
U Fs and that's where docunents are -- are put in.

Q | want to make sure | understand this
correctly. And again, if |I don't, please, tell ne.

This flight within it that's called the
MIlitary Personnel Flight, where this UFis -- is
held, that's in the -- at Holloman, that would have
the 49th Security Forces --

A No --

Q -- or the -- okay. Were? Were --

A No, sir.

Q Correct ne.

A It woul d have been the 49th Force
Support Squadr on.

Q Ckay. And, to ny know edge, that's
where U Fs are maintained. And so, you know, if a
First Sergeant wants to go over there and review all
the U Fs, you have to go over, you've got to pull
t hem

And then you can sit down and | ook at all of
what's in there for your -- your nenbers, or if the
squadron commander wanted to, that kind of thing.

Q In 2012, when Devin Kelley was at

Hol | oman Air Force Base, would this UF file been a
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hard copy file?

A It woul d have been.

Q Ckay. And is the 49th Force Support
Squadr on known as FSS?

A. Yes, Sir.

Q Ckay. So | think |I've seen that on
various docunents --

A. Yes.

Q -- /|FSS. Wen | see that, that's the
Force Support Squadron you're tal king about,
correct?

A Correct.

Q Now, physically, where is that squadron
based on Hol |l oman Air Force Base, vis-a-vis, the
49t h LRS?

A So amle or two away.

Q kay.

A. A separate building, short drive.

Q Ckay. And how -- how do you, as -- if
you' re a conmander at Holl oman Air Force Base,
June/ July 2012, how do you know t hat one of your
ai rmen has an Unfavorable Information File if it's
not at your buil ding?

A. So, in -- the nost likely way is the
First Sergeant is going to brief you. If it's --
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you know, for exanple, if an airman has a U F and
it's kind of low level, you know, the First Sergeant
may be aware of it and m ght not brief the conmmander
on it.

The other option is the commander can go to
the mlitary personnel flight and say, Hey, | want
to review all the UFs and see what's in them

Q Do you have a nenory of whether or not
First Sergeant Wl fe told you that Devin Kelley had
a UF?

A | don't.

Q Ckay. Do you renenber ever review ng
his UF at the 49th FSS?

A | don't.

Q Ckay. And do you know whether the U F
for Devin Kelley, that we know exists, actually was
held at the 49th FSS?

A. | don't.

Q Ckay.

A. Havi ng not seen it, or at |east not
remenbering seeing it.

Q That nmakes sense. | figured that mnuch.
So -- and | apologize that this is also an

el ementary question, but how would the First

Sergeant of the 49th LRS, which is Tracy Wl fe, how
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woul d he have known there was a U F at the 49th FSS,
how woul d t hat be communi cat ed?

A. So, | don't know that it would be
comruni cated. As a conmander, | assune that of ny
First Sergeant --

Q Um hum

A -- | assune that's inherent in his
duties that he's |looking at the Ul Fs.

Q Can | ask you a question about that?
When you say you assune it's "inherent" of duty,
that mght explain it is that, one of the job
duties, as | understand you're saying of a First
Sergeant, is to know there mght be a U F on our

airman in LRS --

A Ri ght .

Q -- so I've got to regularly check over
there at 49th FSS --

A FSS.

Q -- to nmake sure and |look at that file?

A. Right. So, you know, as |'msure you're
aware, in the mlitary, we -- we depend on a chain

of command.
And so a good exanple at -- at Holloman in ny
squadron, we're tal king about a 500- person

squadron - -
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Q Um hum

A -- right? So, if an individual at the
flight takes a -- an adverse action like witing a
letter of reprimand, and if things, you know, if
they get to the point where they're concerned and
they're talking to the First Sergeant about
establishing a UF, you know, we're trusting those
| eaders to work up the chain of command to make sure
t hi ngs are docunented and, you know, that a UF is
est abl i shed when required.

Q Ckay. Now, but don't look at that file
yet --

A Ckay.

Q | "' m put a docunent on your screen. |It's
fromthe -- the 49th Security Forces file
i nvestigation into Devin Kelley while he was on
base.

Do you renenber that the -- the [Exhibit No. 9
that I showed you was dated February 16, 2012,
right?

A. Yes, Sir.

Q And relating to an incident with Devin
Kel l ey' s supervisor that was reported as a reprinand
that occurred on February 6, 2012, correct?

A. Right. Yeah, 3rd -- 3rd and 6th, it

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 55
04: 56
04: 56
04: 56
04: 56
04: 56
04: 56
04: 56
04: 56
04: 56
04: 56
04: 56



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN
JOE HOLCOMBE vs UNITED STATES

January 16, 2020

89

| ooks |ike, 3rd, 4th and 6th.

Q | just wanted to orient you to that
tinme.

A Yes, sir.

Q And so, what | put up in front of you,
Colonel, this is the -- part of the Security Forces

investigative file called an SFMS file on Devin
Kelley. And it's -- the page in front of you, |
believe, is Bates stanped 13339. kay?

A | didn't see --

Q That's okay. It's on the very bottom
Do you see it there, on the very bottomright?

A Ch --

Q Yeah.

A Ckay.

Q Yeah, yeah. Wen we say "Bates stanp,"”
sir, this is one of those -- just |ike when you're

using your lingo in the Air Force, Bates stanps,

you -- it's always going to be on the bottomright.
A. | heard "date stanp.” | was | ooking for
a date. | apol ogi ze.

Q That's all right. That's all right. No
pr obl em
Sothisis a-- thisis the -- fromthe

Security Forces 49th file. This is when Tessa
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Kelley cane in to report another incident of assault
on her by Devin Kelley to the Security Forces
di vi si on.

And | want to turn your attention to -- just
flipit to the next page. Sorry. |'m/looking for
my pen here. There we go.

And -- and just tell ne, can you read that
okay? |Is that okay --

(Deponent perused conputer screen.)

A | can.

Q (By M. Alsaffar) GCkay. And you see at
the top, it says, Report of Investigation. Ryan
Sabl an or Sabl an, Staff Sergeant, February 21st,
2012; do you see that?

A | do -- ah, yes, | do.

Q Ckay. And at the top, right after that,
It says, Matters Investigated, Article 128 Assault.

A. Yes.

Q kay. And | want to show you the next
page. Al right. Can you see that okay? |[|'m going
to make that a little bigger for you.

A | appreciate it.

Q Do you see it's under "Narrative," do
you see that word under "Narrative"?

A | do.
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Q It says, Interview of Tessa Kell ey,
February 17th, 2012, by Ryan Sabl an or Sabl an, 49
SFS; do you see that?

A | do.

Q So that's again, the 49th Security
Forces, correct?

A Correct.

Q Al right. And | just want to go
through this investigation, or this letter, in |ight
of the letter of reprimand where | just showed you
where Devin Kelley had sone pretty harsh words for
his supervisor, Valorie Rowe. kay?

And do you agree, that characterization is
harsh words and i nappropriate words to his
supervi sor, fenal e supervisor?

A | agree.

Q Ckay. February 17th, 2012, Tessa Kell ey
is report -- well, reporting a fairly serious
I nstance of physical abuse by Devin Kelley on her;
is that a -- fair to say?

A. Yes. It says that she stated he choked

her, in the first |ine.

Q And |'Il read that into the record.
Kelley -- Tessa Kelley -- states he -- Devin
Kell ey -- choked her in the restroomand on several
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occasi ons has choked her because she didn't want to
spend Christmas with his famly.

On Decenber 24th, Kelley stated he pushed her
agai nst the wall, choked her and told her, You
better pack your bags or |I'll choke you to the
ceiling and pass you out; do you see that?

A | do.

Q Ckay. So February 17th, 2012, the 49th
Security Forces at Holloman Air Force Base is
getting an allegation that Kelley's threat -- is
choking his wfe on nore than one occasi on, correct?

A Correct.

Q A couple of |ines down, Tessa Kelley
stated Devin Kelley dragged her by her hair into the
bat hroom and said, |'mgoing to water board you, and
stuck her head in the showerhead; do you see that?

A | do.

Q Ckay.

(Qutside disturbance of nusic.)

MR FURMAN. It's going to go on for a little
bit. The National Anthem too.

M. ALSAFFAR. Is it? Okay. The audio's
fine? As long as it -- are you fine?

MADAM COURT REPORTER:  Yes.

THE VI DEOGRAPHER:  Good.
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MR. ALSAFFAR  (kay.
Q (By M. Alsaffar) The couple |ines

down, she says that Devin Kelley stated, You' re 90

percent of our problemand you -- if you repeat what
| say, I'll kill you and drag your dead body and
desert it.

So Tessa Kelley is reporting on
February 17th, 2012, that Devin Kelley now has al so
threatened to kill her and drag her body to desert
It, correct?

A Correct.

Q And next line, Tessa Kelley stated, On
mul tiple occasions, he has called her a bitch,
whore, slut, piece of shit, worthless and your
famly doesn't |ove you.

And that -- that |anguage right there -- and
| apol ogi ze again for using it, but that's what's
stated in her report, correct?

A That's correct.

Q The -- that |language is simlar to what
Devin Kelley's supervisor was reporting about a week
before, the type of |anguage Devin Kell ey was using
agai nst his fenal e supervisor, correct?

A Correct.

Q Ckay. |If you | ook about four or five
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i nes dowmn fromwhere we were just reading --
actually, one, two, three, four -- you know, the
easiest thing for me to do is just highlight it for
you. Ckay.

| highlighted the line for you where Tessa
Kelley is reporting that Devin Kelley said, quote,
My work is lucky. 1'd take a shotgun and bl ow
everyone's head off; do you see that?

A | do.

Q Ckay. So this is a report directed to
the 49th Security Forces at Holl oman Air Force Base
on February 17th, 2012, where Devin Kelley is
threatening to engage in a mass shooting, right?

A. Right. Yeah, Tessa Kelley is saying
that that's what he said.

Q Ckay.

A Yep, | agree.

Q Ckay. And -- and | know this sounds --

seens obvious, but | think it's inportant to be very

specific here.

This is a report that -- by his wwfe to the
49t h Security Forces that on February 17th, 2012,
that Devin Kelley is threatening to use a gun to
commt mass nurder, correct?

A. Correct.
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Q Ckay.
(Counsel conferred.)
Q (By M. Alsaffar) Actually, this is

fine,.
MR. ALSAFFAR: There's problemw th the what?
MR. DEMERATH. The peopl e on the phone | ost
audio. |Is there a nute button that m ght have been

I nadvertently gotten hit or sonething?

MR. FURMAN.  The only thing that m ght have
happened is the call m ght have ended, but | thought
It was...

MR. ALSAFFAR. Do you think they shut it off,
but the green light's on.

|f there is anybody on the phone that can
hear ne, can you unnute and just identify that
you're there? Maybe they can try calling back in.

Can you tell themto try calling back in?
|'"d like to go forward. Ckay. | want to keep going
here. Because | know -- | don't want to keep you
too long. Ckay.

Q (By M. Alsaffar) So, |I'msorry. W
were just tal king about the -- the threats here that
Devin Kelley had -- had nade.

So, first of all, the -- the letter of

repri mand where he called his fenal e supervisor a
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week before a bitch, sorry for using that |anguage,
but that's -- that's what he used.

And then about a week and a half later, the
49th is getting another report that he's using that
ki nd of | anguage on top of choking his wfe and
threatening to commt nmass nurder against his people
at work, correct?

A Correct.

Q kay. So, at that point, at |east, the
49t h at Holloman Air Force Base, you were aware of a
very unstabl e and dangerous person in Devin Kelley,

potentially, at |east?

A. Potentially. | -- 1 wasn't there.

Q Ri ght .

A So, you know, obviously, Security Forces
had gotten this threat. | think it's logical to
conclude -- we'd have to go back and | ook -- that

that's what led to the OSI investigation.

And, you know, | think it's |l ogical that
that's when Sergeant Wl fe |ater warned ne, Hey,
this guy's nade threats. |'mguessing that's
probably what was in his m nd.

Q And -- and we'll go -- we'll keep going
t hrough these so that we can identify them but you

ki nd of made a reference.
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So, actually, June 25th, 2011, is when the

AFCSI i nformed your squadron -- you weren't there
yet --

A Ri ght .

Q -- SO -- but your squadron that, Hey,

we're already crimnally investigating him You get
the February letter of reprimand where he's -- he's
usi ng very intenperate and i nappropriate |anguage
towards his femal e supervisor in your -- in -- in
LRS' command at 49th --

A Correct.

Q -- correct? And then, a couple of weeks
after that, February 17th, 2012, his wife is
reporting yet another instance of abuse with very
specific -- would you agree, very specific, very
detail ed, granular, disturbing details about both
hi s physical abuse of her and his threat to commt
mass mnurder agai nst people at Hol | oman?

A. Yes, Sir.

Q kay. And you would -- so we know AFCS
had i nforned the LRS 49t h Squadron about the
crimnal investigation into Devin Kelley.

Now, we're talk -- now the Security Forces
knows, as well, that we've got sonebody who's being

accused of sone really disturbing behavior, correct?
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A. Correct.

Q Fai r enough? So, ny question to you is,
you experience as a commander at both the 49th at
Hol | oman and t hen your various other conmmand-| evel
positions, how would you or -- expect -- or how
woul d you be infornmed by a Security Forces division
on your base that one of your people was being
| ooked into for pretty disturbing conduct? How
woul d you get to know about that?

A So, | think there's -- like in this case
wWith this investigation, | would assune that the
Security Forces Squadron and that -- probably that
I nvestigation's office would call the First Sergeant
and tell the First Sergeant, Hey, we've got this
report. We're investigating it. You mght want to
keep an eye on this airnman.

Q kay.

A. And then the First Sergeant woul d nost
likely tell the commander.

Q So, it would be a -- what you woul d
expect, at l|least, would be a phone call from
Security Forces to the First Sergeant at LRS, who
you woul d then hope would informthe conmmander of
the LRS about sonebody |ike Devin Kelley?

A That's exactly the way | woul d expect it
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kind of file note that can be accessed by the
conmander at LRS or anyone in the LRS, so you-all
can sort of comrunicate nore easily, so you' re not
just relying or hoping that soneone nakes a phone,
and then that person who gets the phone and then
reports it up; do you see?

A. Right. So, when the Security Forces --
sorry, | wanted to give you a nonent there.

Q Go. Ignore what we're doing over here.

A. When -- when the Security Force
conpl etes an investigation, they refer that to a

squadron conmander for action.

So if they find there's enough evidence for

t hat commander to take action, that's the -- so,

you' ve got the informal and formal.

And what you're asking for is, you know, is

there a formal process by which that gets handed
over for action?

Yes. When Security Forces investigation

cl oses out, the Security Forces Squadron refers that

i nvestigation formally to the affected squadron

JOE HOLCOMBE vs UNITED STATES 99
to go.
Q Okay. |Is there any kind of
docunent ati on process where the Security Forces
woul d send a -- either an electronic nessage or sone
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commander for action. So, that's that formal piece.
And then the informal piece, in ny
experience, is, sonething like this cones across an
I nvestigator's desk, they're calling that First

Sergeant to say, Hey, you got sonething you want to
keep an eye out on.

So, then the First Sergeant can tell
| eadership; the | eadership can tell other |eaders in
the squadron to keep an eye out.

Q So, let nme turn your attention to the
next page of the investigation by the Security
Forces on -- relating to this abuse all egation
agai nst Devin Kelley, along with the mass shooti ng
threat Devin Kelley nade.

If you ook at -- let ne help you again.
There you go.

A Thank you.

Q You're welcone. |If you | ook under
Section 5.1 here that |I've highlighted for you. And
this is Bates No. 13342.

It lists exhibits under there. And it lists
that list of exhibits. And then it says,
“Investigation Status"; do you see that?

A | do.

Q And it says, Closed. So that's Security
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Forces indicating that this is now a cl osed
I nvestigation?

A Correct.

Q Al right. And then it's reviewed by
Maj or David Boyd; do you see that, Commander?

A Correct.

Q -- do you see that? Now, do you know
who Davi d Boyd is?

A. The Security Forces Squadron conmander
at the tine.

Q Now, you had just indicated to ne, |
believe -- and again, correct ne if I'mnot accurate
that, you know, when the Security Forces
I nvestigation closes out, that's when there's a
transfer of information formally to the LRS --

A Ri ght .

Q -- the squadron commander where the
person is; is that right?

A. So, what I'm-- I'ma little out of ny
| ane here, but --

Q kay.

A -- so this looks like this is out of the
Security Forces database that they keep stuff in.

Q It is.

A What |"'mused to seeing is -- that cones
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to a coonmander is an RO, Report of I|nvestigation,
for a conmander's action. That -- what |'mused to
seeing | ooks different than this (indicating).

Q Ckay.

A. So ny assunption would be, is that there
woul d be a separate product that would go to the
squadron conmmander for action. |'ve seen those
before from(OSlI, for exanple, a -- a report of
I nvestigation referred for action.

Q Sol -- I"mreferring you back to the
first page of this docunent --

A Ckay.

Q -- that Commander Boyd signed and that
was fromthe SFMS system And it says, Report of

| nvestigation, right?

A Yes, sir.

Q Al right. So is this what you're
t hi nki ng of when you say "Report of Investigation"?

A What |'m -- what |'mthinking of
actually | ooks different, because it -- it actually
has | anguage on it that it's fromthat conmander to
anot her commander referred for action.

So, the -- the ones that |I'mthinking of that
|'ve seen, it -- you know, it says Report of

| nvesti gati on.
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They |l ook different than this, much of the
same information, but then it's -- it'll have
| anguage in it where it says, Refer to, you know,
Squadron Command for Action, or that kind of thing.
That's -- that's what I|'m-- inny mnd's
eye, | see it, but this just doesn't | ook |ike that.

Q Ckay.

A. This I ooks like it came out of their
dat abase, so...

Q Really, my -- nmy question really
ultimately is, is regardless of what the format's
supposed to |l ook like, this, you know, this is
stating it's a Report of Investigation. 1It's got a
commander signature at the end fromthe Security
Forces with a statenent that the investigation is
cl osed.

A Ri ght .

Q At the point when the investigation is
closed with a conmander's signature, is that when
you woul d expect it to be reported to your squadron,
If the person they're investigating is in your
squadr on?

A | woul d, yeah

Q Ckay. And then how would that cone to

you? What format would that conme to you in?
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A l"'m-- I"mused to seeing it ina -- a
docunent that says Report of Investigation, referred
to command - -

Q Har d- copy docunents?

A. It could be electronic.

Q El ectronic, you nean, emailed froma
conmmander to you, or is it |like a systemyou access?

A. No, no, it's not in a system So it's
not uncommon for themto be brought to you on a CD
or a hard copy.

So, | think either of those would be
reasonable. | don't recall seeing one having been
emai | ed before; that nmay happen.

Q Who would bring it to you on a CD or a
hard copy?

A So, likely the First Sergeant because

that's likely the conduit from --

Q Yeah.
A -- Security Forces back to the unit.
Q The First Sergeant seens to be an

I nportant conduit, an inportant gatekeeper for you,
to get these types of cross-squadron conmmuni cation
accurate?

A. Absol utel y.

Q Ckay. So, if the Security Forces at the
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49t h had cl osed their investigation at the end of
February 2012 on Devin Kelley, like it states it
did --

A Ri ght .

Q -- you woul d expect, at that point, for
the 49th Security Forces to send either in hard copy
format or a CD of the investigation to file to your
First Sergeant at 49th LRS?

A | would. The piece | don't knowis the
extent to which the Security Forces would be talking
to the legal office there at -- at Holl oman, as
wel | .

And if they felt that there was enough
evi dence there to warrant the commander, you know,
taking either non-jurisdictional punishnment or
referring the case to a higher authority for a
court-martial.

So, there would be sone other coordination
goi ng here, again, ny assunption, from experience,
they would -- they would be coordinating with First
Sergeant, with legal, and then advising the
commander on appropriate action.

Q If you | ook at what | just highlighted
on the bottomthere, it |looks Iike the coordination

was the staff judge (inaudible) this situation?
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A Ri ght .
MADAM COURT REPORTER: ' msorry,
coordi nati on wth?
Q (By M. Alsaffar) -- staff judge
advocate at the 49th was done in this tine period?
A Yes, sir.
Q kay. Ckay. So let's nove off of this.
MR. DEMERATH: | think the line is --

MR, ALSAFFAR. W just -- we're just going to
try to see if we can get ahold of everybody. Are
you asking ne to ask if anybody's on the |ine?

MR. DEMERATH. No. | know they're on the
line. They're waiting for us to reconnect.

MR. ALSAFFAR. Do we reconnect or do they
reconnect ?

MR. DEMERATH. W need to reconnect. There's
six people on the line and for sone reason, our line
went dead so we need to dial back in.

MR. ALSAFFAR: Ckay. Thanks.

MR. DEMERATH:. Sure.

MR, ALSAFFAR: Is that what this neant
(i ndicating)?

MR, DEMERATH. Yes. Sorry.

MR. ALSAFFAR. That's what he was passing ne.
That's all right. Oay. I|I'mreally proud of them
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for hanging in there. They nust be enthrall ed.

(Phone connection re-established.)

MR. FURMAN. Quys, are you there?

MR PH LLIPS: Yes, this is Phillips.

MR. FURMAN. Al right. Back in business.

MR ALSAFFAR. Hey, guys, we apol ogi ze.
W -- apparently, it was on our end. So we,
hopeful |y, re-established connection. |If you don't
m nd just putting yourselves back on nute and then
we'll -- we'll keep noving.

UNI DENTI FI ED SPEAKER:  kay.

MR. ALSAFFAR: Thanks, everybody.

Q (By M. Alsaffar) Al right. So -- so,
we -- we've gone through the February 2012 i ncident.
And | want to nove on to a -- a |later date.

(Deposition Exhibit 10 was nmarked for
i dentification.)

Q (By M. Alsaffar) And |I'mgoing to hand
you, sir, [Exhibit No. 10. |[Exhibit No. 10 is dated
April 17th, 2012, correct?

A. Yes, Sir.

Q Now, this is -- this is a nenorandum
again for Devin Kelley specifically, right?

A Correct.

Q And it's fromyour -- the 49th LRS
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command, correct?

A Correct.

Q And just, again, | hate to keep
reorienting everybody, but when we see 49 LRS/ CC,
t hat nmeans 49 Logi stic Readi ness Squadron conmand,
correct?

A Commander .

Q Conmander ?

A. Um hum

Q And then, that's the position you held
fromJune 2012 to June 20147

A Yes, sir.

Q Ckay. At this tinme, April 17th, 2012,

the acti ng coommander was Nat han McLeod- Hughes, Maj or
Nat han McLeod- Hughes, right?

A Correct.

Q And that's who this April 17th, 2012,
meno is fron®?

A. Yes, Sir.

Q And this is yet another |etter of
reprimand, right?

A Correct.

Q And it states under the first paragraph
that "lInvestigation has reveal ed that you physically

assaulted Ms. Tessa Kelley on or about February 17,
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2012"; do you see that?

A | do.

Q “That on multiple occasions you
physi cal |l y assaul ted your spouse, on this occasion
you punched her in the arm and sl apped her with an
open hand while you were involved in a
ver bal / physi cal altercation"; do you see that?

A. | do.

Q Al'l right. Now, renenber, the
February 17th, 2012, date, that's the sane date we
were just |ooking at regarding the various
al | egati ons of choking and mass shooti ng, nass
murder that Devin Kelley was threatening, correct?

A. Ri ght .

Q Al right. So now, we've got 49th
Security Forces, February 2012. And now we have
Maj or Nat han McLeod- Hughes, as well, reporting and
bei ng nade aware of Devin Kelley's assault on his
wfe, correct?

A. Ri ght .

Q Ckay. And this is -- he states, "You
are hereby reprimnded! Your actions violated
Article 128 of the UCMI- Assault,"” right?

A Yes.

Q Ckay. So, this would have been anot her
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I nstance where the Air Force, and specifically the
49th LRS, was aware of Devin's -- Devin Kelley's
reported violence, correct?

A Correct.

Q Now, this also would have been a
menor andum t hat woul d have been in the -- the U F,
unfavorable file for Devin Kelley?

A. | think it's logical to assune it would
have been in there.

Q Ckay. And so -- and again, logistically
speaki ng, when this -- | guess is appropriate --
when this was witten and this was, you know, sent
to Devin Kelley, would -- would Major Nathan
McLeod- Hughes have known that this needs to -- the
First Sergeant needs to know to put this in that
49th FSS U F file?

A So, a couple --

Q How -- how does it get fromA to B?

A Yeah, yeah. So, you have to nmake a
decision to establish a UF.

Q Um hum

A And so | don't know if the squadron had
made the decision to establish a UF at that tinme or
not .

Q Wul d the squadron al so have wanted to
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keep copies at the squadron of all these various
i ncidents that they're receiving, these reports, so

that they know there's continuity, that, Hey --

A Ri ght .

Q -- even though there may be a file that
this needs to go the UF 49th --

A Ri ght .

Q -- we also need to nake sure for other
commanders -- because he was acting at the tine --

for Marconi, for Bearden when he gets here, that
they could just ook at one place here in this
bui | di ng and know who we're dealing wth?

A So, renenber, earlier | was talking
about the PIF?

Q Yes, sir.

A It's -- that would be ny assunption that
this would have gone in the PIF. Had the unit
decided to create a UF -- and there should be sone
record of when they decided to create a U F on
Airman Kelley -- then it would have gone in there
as -- al so.

Q Okay. And | think you had told ne that
you can have a Personnel Information File, PIF, and
al so an Unfavorable Information File, you can have

both at the sane tine?
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A Correct.

Q Al right. Because we're seeing a |ot
of the 49th LRS and the 49th Security Forces, and
even AFOSI knowi ng about these things, and I'm
trying to understand how they're all conmuni cati ng
to each other --

A Ri ght .

Q -- and know ng about it. Ckay? Now,
the -- this tinme franme, April 17th, 2012, that's
what's the date on the letter, correct?

A Correct.

Q Now, would you be -- | don't knowif you
know this, and |'d be happy to showit to you. |'Ill
go ahead and do that, actually.

When you becane commander of the 49th LRS in

June 30, 2012, what was the policy for carrying

fire -- firearns on -- on base at Hol |l onan?
A. | don't remenber.
Q Can anyone carry a firearmon base?

A. No. So, typically, you're limted to
| aw enf orcenent personnel. Sone bases allow retired
| aw enf orcenent personnel to carry on base, that
ki nd of thing.

What's typical would be that, |like, to have

it stored in your honme, you have to register to with
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Security Forces so that they know you have firearns

I n your hone.

That -- that's typical, but carrying, no. So
you -- typically, you transport, you know, in your
car, in the trunk, on -- on or off of base, but

otherwse, it's |ocked up at hone.
(Deposition Exhibits 11 & 12 were nmarked for

i dentification.)

Q (By M. Alsaffar) Al right. |'m
going -- I'mgoing to hand you Exhibits No. 11 and
No. 12, okay?

A Ckay.

Q And | don't know if you're famliar with

these forns, but what |'ve handed you, [Exhibit
No. 11 is a Firearns Transaction form commonly
known as an ATF Form 4473. |It's a formyou fill out

when you want to buy a gun.

A. Ckay.
Q Are you famliar with this format all?
A. Not -- |'ve purchased firearns before so

assune | filled one out before.

Q | hope you did. |If you purchased it at
the federal licensed firearm deal er, you woul d have.
A. Yes, but | -- | don't renenber having

seen it before, but I"msure | did.
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Q Now, the first exhibit, No. 11, that |
handed you, if you look on -- I've highlighted it
for you on the back -- renenber when we were talking

about his two reports in February 2012, one fromhis
femal e supervi sor where he had used that -- that
I nappropri ate | anguage and then we'd seen one a week
and a half later, his wife reported himin 2012
t hr eat eni ng chocki ng her, water boardi ng her,
t hreat eni ng mass nurder; do you renenber that?

A | do.

Q That was about February 17th, 2012. Now

this, on that second page that you're |ooking at is

Devin Kelley is purchasing a weapon at -- around
February 11, 2012, correct?
A. 12t h.

Q Ch, February 12th, 2012, correct?

A Correct.

Q So this is right in between the tine
frame right after -- after he nmade those remarks to
his femal e supervisor and just before his wfe cones
in and says, This guy is choking nme, water boarding
me and threatening to kill his | eadership?

A Correct.

Q Ckay. And if you noted that this was

purchased at Hol |l oman Air Force Base Exchange?

2 ESQUIRE

800.211.DEPO (3376)
DEROSITION SOLUTIONS EsquireSolutions.com

05: 24
05: 24
05: 24
05: 24
05: 24
05: 24
05: 24
05: 24
05: 24
05: 24
05: 24
05: 25
05:25
05: 25
05:25
05: 25
05:25
05: 25
05:25
05: 25
05: 25
05: 25
05:25
05: 25
05:25



LT. COLONEL ROBERT C. ROBERT BEARDEN January 16, 2020
JOE HOLCOMBE vs UNITED STATES 115

A. | see that. 05: 25
Q Do you see that? GCkay. Al right. And 05: 25
t hen, the second exhibit, Exhibit No. 12, renenber 05: 25
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commander -- acting conmander Nathan MLeod- Hughes' 05: 25
letter was April 17th, 2012; is that correct? 05: 25
A Yes. 05: 26
Q All right. And what is -- this -- this 05: 26
formis Devin Kelley purchasing anot her firearm at 05: 26
Hol | oman Air Force Base Exchange. And what's the 05: 26
date on the purchase there? 05: 26
A. April 12th, 2012. 05: 26
Q Ckay. So the -- just a few days before 05: 26
this letter of reprimand from Commander Nat han 05: 26
McLeod- Hughes - -
A Um hum
Q -- Devin Kelley has purchased anot her 05: 26
separate firearmat Holloman Air Force Base 05: 26
Exchange, correct? 05: 26
A Correct. 05: 26
Q Ckay. 05: 26
MR. FURMAN. Do you want these? 05: 26
MR. ALSAFFAR  kay.
Q (By M. Alsaffar) Now, do you agree 05: 27
t hat peopl e who are subjects of credible accusations | 05:27
of violent abuse and fol ks who have threatened a 05: 27
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mass shooting should not have access to weapons?
MR. FURMAN.  (Objection to forn you can
answer .

A So, ny -- ny personal opinion --

Q (By M. Alsaffar) Yes, your personal
opi ni on.

A -- is that | would prefer themnot to,
but, you know, if they purchase it legally, then
they nmade a | egal purchase.

Q Ckay. And that's -- that's anot her
question. |If an individual |egally should be
reported for -- when prob- -- probable cause exists
that they conmtted a reportable crine |ike assault,

and the law prohibits that person at that point from
obt ai ni ng a weapon, that that person should not be

able to obtain a weapon, correct?

A Ri ght .

Q You agree with that?

A. | agree.

Q Ckay. And one of the |aws that we have

in place in this country is that if you have either
been credi bly accused, via probable cause of a
crime, donestic violence or a felony assault, that
your fingerprints should be collected and they

shoul d be reported to the FBI, which would then
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Q (By M. Alsaffar) Gkay. And going back
to Devin Kelley here in his -- in the fornms | was
show ng you about his gun purchases, let's talk
about tine -- so that time -- the second tine frane
was about April 12, 2012, when he purchased his
second weapon at Holloman Air Force Base Exchange?

A Correct.

Q | want to show you [Exhibit No. 13|

(Deposition Exhibit 13 was narked for
I dentification.)

Q (By M. Alsaffar) |[Exhibit 13/ is a copy

JOE HOLCOMBE vs UNITED STATES 117
prevent you from purchasing a firearm right?
A Ri ght .
Q And that rule is in place to keep --
wel |, the public safe, right?
A. Yes, Sir.
MR FURMAN. (Qnbjection to form
Q (By M. Alsaffar) And that -- and when
we -- people like that who are supposed to be
reported to the FBI in order to prevent them from
getting firearns are allowed to purchase firearns,
that increases the risk of harmto the public;
doesn't it?
MR. FURMAN.  (Objection to the form
A. | would agree with that.
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of aletter -- or a nenorandum from Tracy Wl fe and
sergeant -- First Sergeant 49th LRS; do you see
t hat ?

A | do.

Q This is the Tracy Wl fe we' ve been
tal ki ng about, correct?

A Correct.

Q And -- that's her -- his signature on --
on this docunent; is that correct?

A That's correct.

Q And I'msorry, this is dated April 26th,
20127

A Correct.

Q And this is a menorandumfor -- this is
the 49th Security Forces, correct?

A Correct.

Q Al right. So this is the place that
had -- it was conducting the investigation, the
Security Forces of the -- of Devin Kelley on
February 17th, 2012, right?

A That's correct.

Q So two nonths later, your -- this was
your First Sergeant at Hol | oman, correct --

A Correct.

Q -- when you cane in conmand. So two
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nmont hs after that February event, 2012, Tracy Wl fe
Is sending this neno to the 49th Security Forces
telling themthat, |I've taken -- I'min possession
of one of the firearns of Devin Kelley and storing
it at the base arnory, correct?

A It's asking -- it's asking the Security
Forces Squadron to store a firearm belonging to
Devin Kelley at the arnory, base arnory.

Q All right. And -- and so what has
happened is First Sergeant Wl fe is in possession
and has taken the gun -- Devin Kelley's gun -- a gun
of Devin Kelley's?

A | think that's a reasonabl e assunpti on.

Q kay. And so your -- First Sergeant
Wl fe, who was Marconi's First Sergeant at this
time --

A Ri ght .

Q -- Commander Marconi's First Sergeant at
this time is asking the Security Forces of the 49th
at Holloman to store it and not |let Devin Kelley get
this gun?

A Correct. Yeah. He goes on to say, the
only people who are authorized to check it out are
hi m and the commander -- "him' being First Sergeant
Wl f e.
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Q And the commander of the 49th LRS at the
time, Col onel MNarconi?

A Mar coni .

Q And so, this is another docunent that
should nake it into the UF file, do you think, or
at least the PIF file?

A | don't -- | don't think so, no. This
IS just requesting storage of a firearmat the
arnmory. So it wouldn't -- in nmy estimation, it
woul dn't rise to being unfavorable information about

t he airnan.

Q Ckay.
A So | wouldn't expect it to be stored in
a UF. | don't think I'd even -- even expect it to

be stored in the PIF.

Q Ch, okay. So this particular docunent
sayi ng, Hey, we've got the firearmof Devin Kell ey
and we're asking the Security Forces to store it and
not ever -- not allow Devin Kelley to get it back,
that's not a file that would have been kept in --
anywhere in the LRS?

A Not in ny assunption -- or not in ny
estimation.

Q Where woul d this have gone, just to

Security Forces?
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A It would have gone to Security Forces.

Q Al right. And now, if you notice, it
says the firearmand it's got the -- the nunber and
the -- the description, .38 Special, right?

A Ri ght .

Q Now, | just showed you two docunents
where in the span of a couple of nonths, Devin

Kel | ey had purchased two guns at Holl oman Air Force
Base, a .38 Special and a 9 mllineter
sem automatic, correct?

A Correct.

Q Al right. So this is only talking
about securing the .38 Special?

A That's correct.

Q So, at this point, we don't know what's
going on wth the other gun?

A | think that's a reasonabl e assunpti on.

Q Al right. Are you famliar wth what
an HRVRT is?

A. A highrisk -- | forget the V, but it's
a-- it's ateamyou called together if you think
that you've got an airman that isn't -- presents a
hi gh ri sk.

So it's -- brings together several different

agenci es on the base to consider, Ckay, is this
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person a risk to thenself or others?
Q s it, HRVRT stands for H gh R sk for
Vi ol ence Response Teantf?
A That sounds correct.
Q Ckay. So there's a teamthat's put
t oget her on the base when you have identified an
i ndividual that is a high risk for violent conduct?
A. Ri ght .
Q Right. And an HRVRT teamis put
together for Devin Kelley on Holloman Air Force

Base, are you aware of that?

A No.

Q Al right. Wll, | want to take you
t hrough that.

A Ckay.

Q You seemto know what it is based on
your - -

A. Experi ence.

Q -- experience?

A Yes, sir.

Q And based on your experience, what kind

of menbers or what kind of people fromthe base are
put together to serve on the H gh Risk for Violence
Response Teant?

A | don't renmenber. Likely, groups would
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be the O fice of Special Investigations, Security
Forces, that could be either/or, or both.

There's probably sone kind of nental health
representation, as well. Potentially, famly
advocacy. Those are the kinds of people that |

think are probably on it. The Air Force instruction
probably spells out those types of people that have
to be on it.

Q "1l do you a favor and | ook at that
because that's a fair thing to do. I'mgoing to
hand you Exhibit No. 14, And it's another docunent
fromthis time frame. So |I'm now noving from - -

MR. FURMAN. Do you have a copy for ne?

MR. ALSAFFAR. Ch, yeah, | do. Sorry.

(Deposition Exhibit 14 was narked for
i dentification.)

Q (By M. Alsaffar) | amnow noving -- we
tal ked a | ot about June 2011. W' ve noved you
t hrough October 2011 with the CRB board, and the
child maltreatnent criteria.

Now, we've noved you through February 2012
with the multiple reports of violence. And now --
and then April 2012 with Commander MLeod' s neno
about an assault.

The two gun purchases that Devin Kelley nade
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in April and in February 2012 on Hol | oman Air Force
Base.

And now we're in that May tine frane. And
want to talk to you about sonething you nentioned a
few m nutes ago.

You said when you receive the Report of
| nvestigation fromthe 49th Security Forces about an
i ndividual |ike Devin Kelley, you expect to see it

in acertain kind of format. And |'ve handed you

Exhibit No. 13/ -- is it 13, sir?

A. 14.

Q Ah, 14. Sorry. | should have witten
it on ny copy. GCkay. |'ve done that. So [Exhibit
No. 14, the front page says, Menorandum For -- and
then there's handwiting, 49 LRS-CC-CC -- |ooks |like
F?

A. F.

Q VWhat is -- what does that nean?

A So to the commander and the First
Ser geant .

Q kay. So this is a nenop to 49th
Logi stics Readi ness Squadron Commander and -- and
CCF i s what again?

A. First Sergeant.

Q First Sergeant. So that woul d have been
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Tracy Wl fe, probably?

A Correct.

Q Al right. And this is fromthe 49th
Security Forces, correct?

A. From t he commander.

Q And the commander of the 49th Security
Forces signed here is David Boyd agai n?

A Correct.

Q And he's got -- in there, he's X d a box
t hat says, "COWANDER S REPORT OF DI SCI PLI NARY
ADM NI STRATI VE ACTI ON | S REQUI RED. . . Upon conpl eti on,
pl ease return the original form..with the action
annotated no later than" May 2nd, 2012; do you see
t hat ?

A. | do.

Q And then under No. 2, it states, "The
unit commander or designee nust endorse all forns."

A Correct.

Q And then at the bottomthere, it says,
"AF Form 3545/SFM S," and it's got that case nunber,
and "RO"; do you see that?

A | do.

Q Wi ch, that stands for Report of
| nvesti gati on?

A. |t does.
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Q And then attached to it is that docunent
| showed you earlier where -- fromthe file where
it's got the narrative of the interview with Tessa

Kelley with all the description of what Devin Kelley
was doing, including his threats for mass nurder,
with the legal consultation with the SJA, and then

t he Commander Boyd instruction?

A Yes, sir.

Q So it appears -- does it appear from
this docunent that around this tine franme, so around
the end of April, My 2012, the Security Forces is
sending to the 49th LRS notification of the Security
Forces investigation of Devin Kelley?

A. Correct, and requiring fromthem sone
ki nd of acti on.

Q Ckay. And so when the 49th LRS would
have received this form (indicating), would this
have gone where?

A | don't know. So, likely, back to
the -- back to the Security Forces with the
endor senment of what was done. That's -- that's
likely, but | don't know where it's filed. |
apol ogi ze.

Q That's okay. That's okay. And we're --

we're kind of getting to a few weeks before you
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get --

A Ri ght .

Q -- you know, about a nonth and a half
before you get to the base --

A Ri ght .

Q -- to -- to take over this command. So,
the -- when you got to Devin -- when you got to the

Hol | oman Air Force Base at the end of June 2012, do
you renmenber ever seeing the Security Forces Report
of Investigation on hinf

A | don't.

Q Ckay. Al right. And now, we're --
we're getting to what we were just discussing a few
seconds ago, which is the HRVRT --

A Ckay.

Q -- nmeeting. So now, we're tal king about
m d- May 2012. The 49th LRS now has received the
notification of investigation fromthe Security
Forces into Devin Kelley with the various threats he
made.

And | want to tal k now about the H gh R sk
for Violence Response Teamthat was forned for Devin
Kel | ey.

Now, you had nentioned the regul ation

earlier. Now, there's a -- let nme find it. " ve
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got it right here. There is an Air Force
I nstruction, a mandatory instruction, actually,
relating to how the Air Force has to handl e HRVRT
situations, correct?

A | believe so.

Q Ckay. And I'mgoing to showit to you.

A kay.

Q "' mnot going to play hide and seek at
al | .

A. Ckay.

(Deposition Exhibit 15 was marked for

I dentification.)

Q (By M. Alsaffar) Al right. [I'm

handi ng you Exhi bit No. 15, This was produced to us
by the governnent.

A Ckay.

Q It's Bates stanp 7575. And it's Air
Force Instruction 40-301. And fromthe Famly
Advocacy Program And you see that it states that
"COVPLI ANCE OF THI' S PUBLI CATI ON I S MANDATORY, "

correct?
A | do.
Q Ckay. So no discretion involved, you

have to follow this instruction, right?

A. Correct.
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Q It's one of those. So let's talk
about -- let ne flip you to Page 2, Section 2.2.8;
do you see that?

A | do.

Q Ckay. And it's titled, "H gh Risk for
Vi ol ence Response Team (HRVRT)," right?

A. It is.

Q Correct? GCkay. So, it states that,
"The HRVRT will be activated when there is a threat
of immedi ate and serious harmto famly nenbers,
unmarried intimate partners, or the FAP staff,6”
which is the Fam |y Advocacy Program correct?

A Correct.

Q kay. So we know that the HRVRT, the

high risk for violence teamis not even put together
unl ess there is a threat from soneone of i mmedi ate
and serious harmto famly nenbers?

A Correct.

Q Al right. The "HRVRT is activated at
the discretion of the FAO'; do you see that section
ri ght underneat h?

A | do.

Q Al right. "Menbers are appointed in
witing by their CC " which stands for conmander?

A. |t does.
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Q Al'l right. "And approved by the FAC.
Menber ship includes the FAO the FAP clinician
working with the famly, nenber's SQ CC," and t hat
stands for?

A Squadr on conmander .

Q Al right. So that would be the 49th
LRS in Devin Kelley's situation?

A Correct.

Q "JA’" which stands for judge advocate?
A Correct.

Q "SFS," which stands for Security Forces,
t?

correc

A Correct.

Q “IVH provider, AFQCSI"?

A Correct.

Q "DAVA, " do you know what that is?

A DAVA, the -- | would need to | ook it up,
but it's -- they handl e abuse cases.

Q Donesti c abuse --

A. Donesti ¢ abuse, yes.

Q Ckay. And so, this is -- you had
nmentioned this, they're kind of simlar to the
CRB where it's a collection of -- HRVRT is a
coll ection of various nenbers of squadron

conmmander s, judge advocates, Security Forces, famly
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advocacy fol ks, famly advocacy clinicians, AFQCSI
nmenbers in a group teamto hel p assess the threat
risk of this person, right?

A Ri ght .

Q So this type of group was put together
for Dev- -- I'mrepresenting to you, this type of
group was put together for Devin Kelley in around
May 20127

A Ckay.

Q Ckay? And so, the only way this happens
isif -- if it has been determ ned that Devin Kelley
posed a threat of imediate and serious harmto
famly nenbers in the May 2012 tine frane, correct?

MR. FURMAN.  (Objection to form

Q (By M. Alsaffar) |Is that your
under st andi ng of how this thing was --

A Yeah, that would --

MR. FURMAN:.  Sane obj ecti on.

Q (By M. Alsaffar) |Is that your
under st andi ng of how this team was forned?

MR. FURMAN. Same objection; you can answer.

A That is -- | share your understandi ng
that if a HRVRT was fornmed, that woul d be the reason
why.

Q (By M. Alsaffar) Gkay. The reason
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bei ng that Devin Kelley would have posed a threat of
I edi ate and serious harmto famly nenbers?

A Ri ght .

Q Ckay. And let ne -- let ne turn you to
what | promsed | would turn you to, which is the
proof that this actually happened for Devin Kelley.

A kay.

Q So, I'"'mgoing to hand you Deposition
Exhi bit No. 16.

(Deposition Exhibit 16 was nmarked for
I dentification.)

Q (By M. Alsaffar) | hand you Deposition
Exhibit No. 16. It mght ook a little confusing
because it is --

MR. FURMAN. Do you have a copy of that?

MR. ALSAFFAR | do. O course | do. |
al ways have multiple, triplicate copies.

MR. FURMAN:  You're good.

Q (By M. Alsaffar) This Exhibit 16/ is
a-- at the top, it's titled "U. S. Departnent of
Justice, Bureau of Al cohol, Tobacco, Firearns and
Expl osi ves from Chi ef Counsel"; do you see that?

A | do.

Q Okay. Now, this was produced to us by

t he governnent, as well. And you -- can you read
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the Bates stanp nunber on the bottomright for
ever ybody?

A 5399.

Q Ckay. And it's got a USA Bates stanp
nunber, correct?

A It does.

Q Al right. Now, let ne flip your
attention to the -- it would be the third page.

A Ckay.

Q Bottom of the third page where it states
May 14th to 15th, 2012; do you see that, on the
bottom of the third page.

A Bottom of the third page.

Q It's got the nunber 2 on the bottom --

A Ch.

Q -- but it's the third page.

A Ch, sorry. My 14th and 15th, got it.

Q Do you renenber when | told you a couple
of mnutes ago that at Holl oman Air Force Base, a
H gh Ri sk for Violence Team was put together for
Devin Kelley on May 14th, 2012, tine frane?

A | do.

Q Ckay. So this -- this establishes --
this is where we get this information.

A Ckay.
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Q The Departnent of Justice is telling us
that on May 14th to 15th, 2012, at Holloman Air
Force Base, a H gh R sk for Violence Response Team
convened to discuss Devin Kelley's nmental health
concerns; do you see that?

A | do.

MR. FURMAN. Qbjection to the
characterization. You can answer.

MR. ALSAFFAR Oh, what's -- okay. |I'm
sorry?

MR. FURMAN:  You said the Departnent of
Justice is telling us.

MR, ALSAFFAR:. Ckay. Well, this is fromthe
Departnent of Justice, isn't it?

MR FURMAN. It's in their nmeno. | don't
know if they're telling us or --

MR, ALSAFFAR: Well, it's their letter where
they're telling us --

MR FURMAN. It's included in the letter.

MR, ALSAFFAR: This would be foll omup RP
because we have not received any information about
this team fromyou guys, and there's supposed to be
a |l ot of docunentation about an HRVRT team

So, we'll followp on that, but | was -- thi

is the only notification we got that this happened

S
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for Devin Kelley was through this letter.

So that's why -- and that's their letter.
That's why | say that DQJ is telling us, but we'll
tal k about that later -- later discovery.

Q (By M. Alsaffar) GCkay. Let nme go back
to this.

So inthis letter fromthe Departnent of
Justice, it states, May 14th to 15th, a high risk
for violence team has been put together for Devin
Kel | ey, correct?

A. | see that.

Q At Hol |l oman Air Force Base, right?

A. Yes, Sir.

Q So it's about a nonth and a half before
you arrive, okay; is that right?

A That's correct.

Q And it states further, "Kelley's
Squadron | eadership and his nental health providers
feel that he is a major threat to commt an act of
violence, and is currently institutionalized for
mental and enotional instability."

A It does.

Q Do you see that? Gkay. Now, where it
says "Kel ley's Squadron | eadership,” would that be

the 49th LRS squadron, is that what that neans --
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A. It woul d.
Q -- "Squadron"? GCkay. At the tine, the

squadron | eadershi p was Commander Marconi --

A Correct.

Q -- right? And then his second in
conmand was Maj or McLeod- Hughes?

A Correct.

Q kay. And so, at |east we know t hrough
the HRVR teamthat in May 14th-15th, the 49th LRS
Squadron has determned that he is, Devin Kelley, is
a mpjor threat to conmmt an act of violence,
correct?

A Correct.

Q Al right. And now, were you aware --
let's see if | can find it. Wre you aware when
you -- shortly after in a nonth or so, within a
nmonth or so after you arrived at Holl oman Air Force
Base as commander of the 49th LRS, that Devin Kelley
had -- by this time, My 14t h-15th, 2012, had
actually al ready confessed on video to beating his
chi |l d.

A | don't recall being aware of that. |
know that it's in the docunentation that went al ong
with his trial, though.

Q Ckay. So, were you aware that it was
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your First Sergeant, your First Sergeant Tracy Wl fe
who received the confession video, had a copy of it
on a disk?

A | may have been. | don't -- | don't
remenber anyt hi ng about it.

Q And -- and what | nean is, is that in
April 29th, 2012, First Sergeant Wl fe, who was your
First Sergeant when you got there, right? That's
correct, right?

A Correct.

Q So, in April 29th, 2012, First Sergeant
Wl fe, not only had possession of the confession
video, but also transferred that confession video to
the Air Force OSI, Detachnment 225 Ofice, as well;
did you know t hat ?

A. No.

Q Ckay. Did anybody nake you -- so First
Sergeant Wl fe did not make you aware, at |east at
the tinme shortly after you arrived at the base that
Devin Kelley had -- had all these incidents, had all
these threats, had viol ence and purchased guns, and
now officially confessed to the crinme of abusing a
child, you weren't nade aware of that --

MR. FURMAN:.  (Cbjection --
Q (By M. Alsaffar) -- when you first
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canme in?

MR. FURMAN. -- msstates testinony.

MR ALSAFFAR:  You can answer.

A Not that | recall. You know, so the --
the difference -- | think the context that matters
there is that when | arrived, he was already in
pretrial confinenent.

So, you know, that, l|ikely, changes what the
First Sergeant is, you know, thinking about and
telling ne about because the individual's in
pretrial confinenent, getting ready to go to trial
by court-martial for what was comm tted.

So, you know, there's, probably in his m nd,
there's alimt to what he needs to spin ne up on
with regard to an airman that's already in
confinenent, that's no longer a risk to the unit.

Q (By M. Alsaffar) So do you -- do you
know who the 49th LRS Squadron conmander had
appoi nted to be on the Devin Kelley H gh R sk for
Vi ol ence Response Tean?

A | do not.

Q Ckay. Were would I find that
docunent ati on?

A | don't know.

Q You don't know?
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A. | don't knowif that's required to be in
paper, you know, as | -- you showed fromthe Air
Force instruction that -- that they have to appoi nt
t hem

Q Um hum

A But | don't know -- you know, it doesn't
say that appoint themin witing, so it may have
just been a verbal, You're onit, go neet.

| don't know. The interesting thing for us
here, again, to give you context, is so, now, this
I s another -- yet another squadron on base in the
fam |y advocacy program over on the nedical side.

Now we're in their expertise about what's
required. So | wouldn't know how t hey docunent or
if it's required, that kind of thing.

Q So by -- what we know, based on the
Department of Justice, what we know is that by
May 5th -- 14-15, 2012, we've have got nultiple
el ements, nmultiple sections of the Holl oman Air
Force Base, nultiple outfits within the Holloman Air
Force Base that are aware of the high risk of
vi ol ence and threat that Devin Kelley poses to
menbers on base, correct?

MR. FURMAN.  (Cbjection to the

char acteri zati on.
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Q (By M. Alsaffar) |Is that a fair
characterization?

MR. FURMAN. Sanme objection; you can answer.

A Sol -- 1 would offer with what you j ust
illustrated and kind of stepped through with --

Q (By M. Alsaffar) Yes, sir.

A -- all these various things, it's clear
that there was a |ot of activity between the LRS
squadron | eadership and the various hel pi ng agenci es
on base to get to a place where they were taking
action on what they were | earning about Airnman
Kel | ey.

And | think it's -- this shows that by that
point, they had taken a | ot of action and to -- when
| arrived to that point, that he was in pretrial
confinenent and being charged with crines.

And so, yeah, it's obvious that there's a | ot
of activity because they're concerned about this
i ndi vi dual .

And that they, obviously, had enough evi dence
that they thought they could charge himwth a crine
and put himin pretrial confinenent.

Q Right. And so, at that point, there's
doubt -- so, we're talking the April 29, 2012,

the -- Tracy Wl fe has possession of the confession
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vi deo.

The confession video he sends to the AFCSI, 05: 52
so both AFCSI, your squadron are aware -- |'msorry, | 0552
the 49th LRS Squadron is aware he's confessed to 05: 52
chil d abuse. 05: 52

May 2012, a Hi gh R sk for Violence Team has 05: 53
been put together because he poses a specific mjor 05: 53
threat to commt an act of violence. 05:53

At this time frame in Devin Kelley's point of | 0553
life at Holloman Air Force Base, there's no doubt 05:53
there's reasonabl e grounds, probable cause to 05: 53
believe he's conmtted these violent acts, right? 05: 53

MR. FURMAN.  (Cbjection to the fornm you can 05: 53
answer . 05: 53

A So, you made sone statenent there about 05: 53
Sergeant Wl fe transferring a video. | haven't seen | 0553
anything, so | can't speak to that.

Q (By M. Alsaffar) Ckay.

A | haven't seen anything that shows that
he took a confession and that he transferred it to 05:53
OGS, but | think to the point of your question, it's | 0553
clear that by this time, the squadron | eadership has | 0553
determ ned that he, being Airman Kelley -- 05: 53

Q Um hum 05: 53

A -- there's probabl e cause that -- that 05: 53
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he did sonething illegal and that he was at risk for

violent acts. And that they were taking action to
protect the squadron and the -- the public against
t hose acts.

Q Ckay. And, you know, you -- you had
made a statenent there about the April 29th
confession video, and so | want to show you -- |I'm
sorry. You had asked -- you said, Well, | haven't
seen it --

A. Ri ght .

Q And | -- | know you're not questioning
my -- ny integrity at all, and | appreciate it, but
|'"'m-- also care about you understanding that |I'm
not making stuff up, either.

A Yep, so | take your word for it.

Q Yeah, but | want to showit to you
because | don't -- you don't have to take ny word
for it.

A Ckay.

Q So, I'"'mshowing you -- this is the USA
Bates stanp, I'll show you the Bates stanp on the
bottom 13431; do you see that?

(Deponent perused conputer screen.)
A Not vyet.
Q (By M. Alsaffar) GCkay. |'msorry.
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|"'msorry. At the bottomthere? No, not yet?

A. 13431, | see it.

Q You see it, okay. And this is -- let ne
pull it up again. |'ll highlight it for you. This
iIs a report from AFCSI dated April 29th, 2012,
correct?

A Correct.

Q And I want to show you the AFCSI. And
iIt's an interview of your First Sergeant by Speci al
Agent Holtz, correct?

A. Interview of Wolfe, Tracy A | don't
see who did it. Sorry.

Q The first page; do you see that?
Interview of Wl fe, April 29th --

A. | do.

Q -- 20127

A Yep.

Q And then -- oh, I"'msorry. 1It's by
Adinton MIls --

A MIls, dinton. | see at the bottom

Q Cinton MIls is a Special Agent, AFQCSI.

A Ckay.

Q And it states that Tracy Wl fe, Holl oman
Air Force Base, 49 LRS provided AFCSI Detachnent 225
with a black external hard drive allegedly
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containing a confession by subject, D. Kelley to
all of victims injuries. Wlfe received the hard
drive fromsubject T. Kelley on the sane day.

A Correct.

Q So, this is docunenting the transferred
that | descri bed.

A kay.

Q Ckay.

A | agree.

Q Yeah, okay. And -- and | just wanted to
make sure you knew - -

A No, thank you.

Q -- where | was getting it from So
let's go back to the -- the HRVRT, high risk for
vi ol ence neeting and then the action subsequent to
t hat .

A kay.

Q So, if you look on -- what exhibit
nunber was that again?

A Exhi bit 16.

Q Exhibit 16, And it's Page No. 4, it's
No. 3 on the bottom

A Ckay.
Q June 8, 2012; do you see that?
A. | do.
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Q And actually, above it, June 7th, 2012,
the Departnent of Justice states that Kelley

escapes' from Peak Behavi oral Health Services

where he is undergoing treatnent”; do you see that?
A | do.
Q And are -- were you aware that he had

tried -- he had -- well, he had escaped the Peak

Mental Institution, right?

A. | was made aware; | don't renenber when.

Q kay. And then the next day, June 8th,
Kel |l ey' s commander orders himinto pretrial
confinenent at the 49th Security Forces,

Bui l ding 35, right?

A Correct.

Q Now, where is that confinenent facility
| ocated, vis-a-vis, your 49 LRS?

A Again, wthin probably a mle, short
drive on the base.

Q Ckay. And June 8, 2012, "Confinenent
was deened necessary because it was foreseeabl e he
woul d fl ee again and engage in serious crim nal
m sconduct"”; do you see that?

A. | see that.

Q And you have no reason to disagree with

t hat statement, correct?
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A | do not.

Q Ckay. And there's "evidence in the
record that Kelley attenpted to purchase a handgun
before being placed into pretrial confinenent

(June 7, 2012 entry)"; do you see that?

A | do.

Q No -- no reason to disagree with that,
correct?

A None.

Q Now, | want to show you specifically a

docunment that mght elucidate that little section we
just went over. |1'mgoing to hand you Exhi bit No.
17.

(Deposition Exhibit 17 was marked for
i dentification.)

Q (By M. Alsaffar) [Exhibit No. 17 is
Bat es stanped USA 13378, and it's from Xavi er

Al varez, Director of Mlitary Affairs.

A Ckay.

Q Al right. M ssionRecovery. Now, first
of all, do you know what "Director of MIlitary
Affairs" i1s?

A | don't.

Q Ckay. That's not inportant. This is

June 7, 2012; do you see that at the very front?
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A. | do.

Q "At approximately 2235 Nurse on unit
infornmed staff that a code three (el openent) had
been called onto Mlitary Unit reference Devin
Kelley." Al right?

So, this is a notification that he was
escaping fromthe nental institution, right?

A. Ri ght .

Q Now, you were -- your understandi ng was
he had escaped fromthat nental institution; he was
not allowed to; it was AWOL on his part, right?

A Correct.

Q And if you go a couple of |ines down,
commander -- or sorry, Director Alvarez states,
"Conmputer results showed that DK had been searching
weapons, body arnor, transport to San Antoni o and
| odgi ng.

"SMs (sic) reported to staff, that DK had
been working diligently in PT, to acconplish a
twelve mle run"; do you see that?

A. | do.

Q Are you aware also that Devin Kelley was
weari ng body arnor when he shot those 26 people in
t he church?

A. | -- | don't renenber that, but | --
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Q It's okay.
A -- | believe you, absolutely.
Q No, no. And | just didn't know if you
knew or not.
A Yeah.
Q And so, what we know is that he was

searching for weapons and body arnor while he was in

a mental institution on the day or around the tine

he was trying escape fromthe nental institution,
right?

A Ri ght .

Q Okay. Now, if you go alittle bit
farther down, do you see where it says "G eyhound
security and Police"?

A | do.

Q "G eyhound security and Police were
notified of the possible suspect headi ng downt own
and advi sed that he may be a danger as per his
recent 'death by cop' statenents"; do you see that?

A | do.

Q So that was anot her kind of discrete

threat he's made about shooting people, correct?
A. Right. My understandi ng of the
deat h- by-cop statenent is you' re expecting to -- to

point a firearmat a police officer or shoot at them
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in the hope that they shoot you and kill you.

Q That's right. It's sort of suicide --

A. Sui ci de - -

Q -- by cop?

A. -- hom ci de/ sui ci de situation.

Q Exactly. So, in other words, this is
anot her kind of -- another different kind of threat
wi th weapons that Devin Kelley is making?

A. Ri ght.

Q Al right. And the next sentence,
"Throughout" -- it says, "Throughout this process
Mast er Sergeant Wl fe," so that's Tracy Wl fe,
correct?

A Correct.

Q -- "and Major Nordin were in constant
comruni cation with Director Al varez."

So again -- first of all, do you know who
Maj or Nordin is?

A | don't.

Q Ckay. So, in this situation, D rector
Alvarez is stating that your First Sergeant Wl fe
IS -- is communicating wwth themand is bei ng made
aware of all this stuff, was actually working
cl osely and bei ng nade aware of what Devin Kell ey
was doi ng?
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A Ri ght, right.

Q So -- so, your First Sergeant Wl fe
woul d have known about the -- these searching for
weapons, searching for body arnor, his escape from
the nental institution and his threat -- his weapons
threat of death by cop?

A Ri ght .

Q And that's June -- that's June 7, 2012,
right?

A Correct.

(Deposition Exhibit 18 was marked for
I dentification.)
MR. FURMAN. O f the record for a second?
MR. ALSAFFAR: Yeah, do you need a break?
MR. FURMAN. | just want to chat for a
m nut e.
MR. ALSAFFAR: Yeah, sure. You bet.
THE VI DEOGRAPHER: We're going off the
record. The tinme is 5 -- 6:02.
(Pause i n proceedings.)
THE VI DEOGRAPHER: W' re back on the record.
The tine is 6:12.

Q (By M. Alsaffar) Colonel, there's one

nore |l oop that | wanted to close on the HRVRT team

because we were tal king about it in terns of sort of
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the various installations or sections of Holl oman
Air Force Base that by at |east May 2012, were sort
of involved in the understanding of the risk of
vi ol ence that Devin Kelley posed.

A Ri ght .

Q And part of that -- part of the reason |
said that is we -- we certainly, we've gone through
the Air Force Ofice of Special Investigation, the
LRS 49th was aware in June 2011, he was under
crimnal investigation, right, you renenber that
docunent ?

A Ri ght .

Q Then, of course, the Security Forces was
specifically investigating himfor very serious,
violent threats --

A Correct.

Q -- in February 2012. And then, you
know, we took you through the -- your own -- the
LRS' s own reprinmand |l etters about assaults and
violent from April 2012.

And then, of course, the -- the team the
hi gh risk violence team was put together in My
2012.

And as part of that putting together,
remenber we -- | showed you the -- a mandatory

2 ESQUIRE

800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

06: 12
06: 12
06: 12
06: 12
06: 12
06: 12
06: 12
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13
06: 13



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN
JOE HOLCOMBE vs UNITED STATES

January 16, 2020
152

manual Air Force instruction about what constitutes
a teanf

A Ri ght .

Q And part of that was the -- soneone from
the 49th JAG soneone fromthe 49th squadron
command, so the LRS?

A Ri ght .

Q Sonmeone fromthe Security Forces,
sonmeone now fromfam |y advocacy, as well. So
that -- that right there is four different units
within the Holl oman Air Force Base that were put
together specifically aware that Devin Kell ey posed
a high risk of violence by May 2012, fair?

A Fair.

Q Ckay. That's all | was -- that's all |
was saying. So now let's go to -- you can put that
asi de.

Renmenber when we had tal ked briefly about the
CRB teamthat net back in October 2011 regarding
Devin -- you don't need to look at it, but that's --
remenber we had that di scussion?

A | do.

Q | want to show you another thing rel ated
to that, [Exhibit No. 19.

(Deposition Exhibit 19 was narked for
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I dentification.)
Q (By M. Alsaffar) And this is dated My
17, 2012. Let nme switch you on that -- actually,
you can have mne. That's okay. It nakes it easier
for you. It nmakes it easier for you -- dated My

17, 2012. It's a nmenorandum for the 49th LRS
commander - -

A Correct.

Q -- correct? And it's about Devin
Kell ey, right?

A Ri ght .

Q And it's fromthe 49th MSGE CC, M ssion

Support G oup Comrander, correct?

A Correct.

Q Al right. And that is Col onel Col e,
right?

A Right. And -- and just again, for
clarity, it's from-- it's to the LRS conmander and
it'"'s to Alrman Kelley. So we call that an in-turn
meno. |t goes to one and then the next.

Q Ckay. And, yeah, and we see Devin
Kel l ey' s signature?

A Yep.

Q And we al so see Commander Marconi from

the 49th LRS --
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A Correct.

Q -- as well, signed May 17, 2012, right?

A. Yes.

Q And this is -- so this is another
notification that there's been a Central Registry
Board nmet on May 17th, 2012 --

A Correct.

Q -- right? To review another incident
regarding Devin Kelley. And this allegation --
remenber the first allegation, October 2011 where
the CRB determ ned there was probabl e cause to neet
the criteria of child maltreatnent? This one was
for adult maltreatnent --

A. Ri ght .

Q -- right?

A.  Yep.

Q Ckay. And this one was specifically --
the all egation was enotional and physi cal
mal treatnent of Tessa Kelley, his wife --

A Yes.

Q -- by Devin Kelley? And the board here
determ ned the incident net the criteria for adult
physi cal nmaltreatnent, correct?

A Correct.

Q And again, entering the DoD Central
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Regi stry dat abase, right?
A Correct.
Q So May 17th, 2012, the CRB, Central
Regi stry Board, made that probabl e-cause

determ nation that Devin Kelley net the criteria for
adult physical nmaltreatnent?

A Ri ght .

Q Al right. And did | ask you, would
this kind of docunent, a CRB docunent, would also go
into the UF file or where would it go at the 49th
LRS?

A So, because the CRB is a
nondi sciplinary, it's an admnistrative board, it
woul d not go in the nenbers's UF or in their PIF,
The commander gives it -- | may be m sspeaki ng
t here.

So the commander has to give a copy to the
menber. And | don't renmenber where the other copy
gets filed.

At the tinme end of the CRB, the commander
gets two copies --

Q Ckay.

A. -- one to give to the nenber and one to
file, and I don't renenber where that gets file.

Q Fair. That's fair.
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A. | don't -- but because it's
adm ni strative and not disciplinary, | don't think
it would go in a UF.
Q Ckay. So, now, let's go a few nore
weeks later, this is a few weeks before you get to
t he base as conmander.
A kay.
Q |"'mgoing to show you [Exhi bit 18.
A Ckay.
Q |"msorry, it's alittle bit out of
order. And this is -- this is the letter | gave you
before the break, so you have it.
Exhibit 18 is a nenorandum fromthe acting

commander for 49th LRS, that's Nat han MLeod- Hughes,
Maj or Hughes, correct?

A Correct.

Q And on -- so on June 8th, 2012, Mjor
Hughes has put this nmenorandum together for the 49th
W ng, Judge Advocate, the 49th Wng Conmander,
right?

A Correct.

Q And who -- what is PCRO, if you know?
A | don't.

Q Ckay.

A |"mnot famliar with that acryonym
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Q That's okay. You are not the first one
who doesn't know what that is. W've asked a couple
of people, so, that's all right. Don't worry about
it.

Do you know why "IN TURN' is put there; do
you know?

A Yes. So that neans it's going fromone
to the next to the next.

Q Got it.

A. So it's going to the judge advocat e,
then the Wng Commander and then PCRO

Q Now, this is a -- this is a nmenporandum
that the 49th LRS conmanders put together approving
a pretrial confinenent of Devin Kelley, June 8,
2012, correct?

A Correct.

Q Now, if you go -- let's just skip down
to No. 3. Commander Hughes states, "I conclude the
requi renments for pretrial confinenent...are net.
First, | have reasonable grounds to believe the
follow ng offenses triable by court-martial were
commtted and the confinee commtted theni; do you
see that?

A | do.

Q And -- and the charged offenses that the
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Conmmander Hughes has stated that he has reasonabl e
grounds to believe were commtted were 1, Article
86, Absence w thout |eave, June 7, 2012, right?

A Ri ght .

Q So, that's being AWOL fromthe nent al
health facility, right?

A Yeah. It seens |ike those dates
probably nmatch

Q Ckay.

A Yep.

Q The second charge that Conmander Hughes
has reasonabl e grounds to believe occurred is
Article 128, June 9th, 2011, assault on a child,
right?

A Correct.

Q And then he lists 130 -- Article 134,
Communi cating a threat. And Article 134, Assault --

A Correct.

Q Do you see that?

A Correct.

Q So, first, Commander Hughes believes
that -- or he's stating here he has reasonabl e
grounds to believe these offenses were conmtted,
whi ch neans he has probabl e cause to believe they

were conmmtted, right?
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A Ri ght .

Q So, that's June 8, 2012, the 49th LRS
conmander has probabl e cause to believe that -- that
these offenses were commtted, right?

A Correct.

Q Now, underneath that, he states,

“Second, | have reasonabl e grounds to believe
continued pretrial confinenment is necessary because
it's foreseeable that the confinee wll not appear
at trial, and/or will engage in serious crimnal

m sconduct if confinenent is not continued,"”
correct?

A Correct.

Q Commander Hughes here is stating that as
of June 8th, 2012, the 49th LRS has reasonabl e
grounds to believe that Devin Kelley will engage in

serious crimnal m sconduct, and that that is why he
has to be confined in a jail?

A Correct.

MR. FURMAN.  Cbjection to form

Q (By M. Alsaffar) Al right. So, now,
at this tinme, June 8th, 2012, it was foreseeable
that Devin Kelley was a person that could engage in
serious crimnal m sconduct, right?

MR FURMAN. Qbjection to form
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A. Can -- can you restate that? 06: 21

Q (By M. Alsaffar) Yeah. So June 8th, 06: 21

2012, do you agree with the Commander Hughes here 06: 21
that -- that it was foreseeable that Devin Kelley 06: 21
was a person who could engage or will engage in 06: 22
serious crimnal m sconduct? 06: 22
MR. FURMAN. Qbjection to form 06: 22

A. So, per the nmeno on June 8th, Mjor 06: 22
McLeod- Hughes is saying he has reasonabl e grounds to | 06:22
believe that pretrial confinenent is necessary 06: 22
because he won't appear at trial and/or he wll 06: 22
engage in crimnal msconduct if not confined. 06: 22
So, it -- it could be the "or" -- 06: 22

Q (By M. Alsaffar) Um hum

A -- or it could be the "and," but yes, 06: 22
that's what it says on the neno. 06: 22
Q Ckay. And do you -- and, you know, 06: 22
we' ve | ooked through a | ot of the evidence so far 06: 22
that was available. And do you have any reason to 06: 22
di sagree wth that assessnent of "foreseeable"? 06: 22
A | don't. 06: 22
Q kay. And if you flip the page to the 06: 22
second page of -- of the neno, Commander Hughes is 06: 22
docunenting sone nore evidence of the kind of 06: 22
evi dence he's received to believe that he's -- that 06: 22
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Devin Kelley is a threat --

A Ckay.

Q -- to nultiple people, not just a child,
not just his wife, but to others, as well. And I
want to go through those with you and see --

A Ckay.

Q -- just so that you've seen it.

So, the first is that in June 2011, he's
tal king about the -- the 11-nonth-old child was
taken to the energency roomand the child had been
vomting and he'd had a seizure, right?

A Yes.

Q There was -- the child was observed to
have a bruise on the cheek and ear, and x-rays
reveal ed a broken clavicle and subdural hematons,
right?

A Correct.

Q And do you know what a "subdur al
hemat oma" i s?

A | think it's a bruise under the skin --

Q It is --

A -- or a -- blood pooling under the skin.

Q And -- and what this is -- he had a
subdural hematoma on his -- on his head, his brain;
did you know that? The child did?
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A | didn't.

Q Ckay. And that the nedical authorities
at that tinme had actually notified -- nedical
professionals had notified the authorities of
suspected child abuse, right?

A Yes, | see that.

Q kay. And he notes on April 23rd, 2012,
Commander Hughes notes that "while driving to El

Paso," Kelley, Devin Kelley "took his gun out of his
hol ster and held it against her" -- Tessa
Kelley's -- "tenple, stating 'do you want to die'";

do you see that?

A | do.

Q And then a little bit down, April 27th,
2012, Commander Hughes states, Tessa Kelley's
"nmot her contacted the unit concerned for the
physi cal and enotional safety of her
daughter...Kelly (sic) then posted on Facebook that
this hurts and is going to be so hard and scary.
But it nust be done. |I'mtired of hurting nyself
and others. Maybe this is ny last chance to redeem
nyself for what |'ve done. |'msorry"; do you see
t hat ?

A | do.

Q Then, on that sane day, April 27, 2012,
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"Kell ey confessed in a self-nade video to the
assault that occurred regarding his stepchild"; do
you see that?
A | do.
Q And then, | showed you this docunent,

“follow ng subm ssion of the video confession to Air
Force O fice of Special Investigations"” on April 29,
2012; do you see that?

A. | do.

Q So that -- do you renenber that docunent
| showed you where your First Sergeant

transferred --

A | do.
Q -- that confession video to AFCSI?
A | do renenber that.

Q Al right. So that's getting --
communi cati ng -- Conmander Hughes is al so
comruni cating that in this neno.

Let's go down to No. 5. Conmander Hughes
states that, "Furthernore, investigation reveal ed
that while receiving inpatient nental health care,
t he nmenber nade several threatening statenents that
if he were picked up by Security Forces that he
woul d go for their guns"; do you see that?

A. | do.
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Q So, there, he's stating that -- all

right, we also know that Devin Kelley is now

threatening Security Forces if they conme for him

and specifically going for the Security Forces'

guns, too --
A Correct.
Q -- right? Additionally, on June 7,

2012, Kelley contacted Hol |l oman Air Force Base

Exchange and entered into an agreenent to purchase a

9 mllinmeter handgun; do you see that?
A. | do.
Q So this is when he's in a nmen- -- the

day he's in a nental facility, the day he escapes
the nmental facility, he's trying to arrange for the
actual purchase of a gun fromthe Holl oman Air Force
Base Exchange, right?

A | see that.

Q And do you renenber when | showed you
earlier the two forns where he actually purchased
two guns in 2012 fromthat very sanme Holl oman Air
Force Base Exchange, right?

A Correct.

Q Al right. So, he knew how to get guns
fromthat Holl oman Exchange, right?

A Ri ght .
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Q Al right. Later that night, Kelley
clinmbed a fence and left the nental facility w thout
aut hori zati on.

You have no reason -- you see no evidence to
di sagree that he left that facility w thout
aut hori zation; is that fair?

A That's fair.

Q Ckay. An exam nation of the conputer he
had been using at the facility revealed that Kelley
searched for a map to the bus station, as well as
conduct ed research on the purchases of -- of weapons
and body ar nor.

And | showed you that docunentation earlier,

as well; do you renenber that?
A You did.
Q Ckay.
A | renmenber.

Q Yeah. And so this is getting
comrmuni cated. So now we know Commander Hughes at
the LRS, the 49th LRS is also aware of all this
I nformati on.

And he's putting in here his support, his
statenent that it's foreseeable, this is a very
danger ous person?

A Ri ght .
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Q Ri ght? kay. Paragraph 6, he says --
Commander Hughes says, The course of conduct by
Kelley leads nme to conclude that he will continue to

engage in serious crimnal conduct if not confined.

So -- so here, Commander Hughes is saying
unless he's in jail, he's going to commt continued
serious conduct -- crimnal conduct, right?

A. Ri ght .

Q And -- and so, the 49th LRS at Hol | oman
Air Force Base on June 2012 was certainly aware
that -- that Devin Kelley is -- has probabl e cause
to believe that he's a threat for serious violence

wi th weapons, right --

A. Ri ght .

Q Ckay. |Is that -- do you agree with
t hat ?

A. | agree.

Q Ckay. Let nme show you -- let's nove on
to-- alittle bit after -- well, let's, actually,

junmp -- junp ahead a little bit, if we could.

You -- you had June 30th, 2012, now, you
arrived as the commander of the 49th LRS at Hol | oman
Air Force Base, right?

A Correct.

Q And you renenber earlier when we were --
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you were describing to nme the charge sheet?
A Yes.
Q Ckay.
(Deposition Exhibit 20 was nmarked for
i dentification.)
Q (By M. Alsaffar) [|'mgoing to hand you
Exhi bit No. 20. And Exhibit No. 20 is a charge
sheet with your signature fromJuly 26, 2012,
related to Devin Kell ey.
But can you pl ease | ook that over quickly and
confirmthat that's your signhature and |'ve

described it accurately?

A. You have and it is.
Q Ckay. So you were, earlier describing
for us that -- and this is Bates nunbered 15086 --

you were earlier describing that you were given this
charge sheet to go neet personally with Devin Kelley
in order to read himthe charges specifically

against him is that right?

A Correct.

Q Is this what you had with you -- what
you woul d have had wth you when you net with Devin
Kel | ey?

A It woul d have been.

Q Ckay. Wuld it -- do you think it was
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on this date, as well, is that --
A | -- absolutely. | have no reason to

think it was on a different date.
Q Ckay. And it'd be fine if it was. |

don't know if maybe it was the charge was actual ly

set -- signed on July 26 --
A Yes --
Q -- maybe you went a couple days later --
A. Ri ght --
Q -- or, if you did, I just don't know.
A | think it's reasonable to believe that

that's when | read the charge sheet to him

Q Ckay. So this is July 26, 2012. So
this charge sheet, this docunent that we're | ooking
at, Exhibit No. 20, is -- certainly, by this point,
we also -- this is another instance where we -- we
know that the Air Force at this point had probable
cause to believe that he commtted these offenses,
that they actually now have indicted himfor?

A Correct.

Q Ckay. And the other thing I wanted --
and that's your signature both on the first page and
t he back page?

A Yes, sir, it is,

Q It is, okay. And the charges here that
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there was probable cause to believe that he

commtted assault on his wife and assault on a m nor

child, correct?
Correct.

Article 128 viol ati ons?

> O >

Yes.

Q Ckay. And I'mnot going to read through

the whole thing; that's not the purpose of it.
Let nme show you a different -- the next
docunent .
(Deposition Exhibit 21 was marked for
I dentification.)
MR. FURMAN:  This one here (indicating)?
MR. ALSAFFAR. No, you got it. This is
yours.
MR FURMAN.  Onh, it says August 15th.

MR, ALSAFFAR:. Ch, no, no, no. You're right.

| gave you the wong one. So, this is the one --
the first | should have gave you is this. So take
it. And then here's the August one.
MR. FURMAN:.  Thank you.
MR. ALSAFFAR Al right.
Q (By M. Alsaffar) [|'m handing you

Exhibit No. 21. And | -- and Exhibit No. 21 is al so

a charge sheet; is that correct?
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A. That is correct.

Q And this is dated, actually, August 15,

20127
A That is correct.
Q Rel ated to Devin Kelley, correct?
A Yes, sir.
Q Now -- so would this nean that you would

have al so visited with hi mabout this charge, as

wel | ?

A | would think so, but I don't renenber
it.

Q Ckay.

A | don't renmenber visiting twice to --

per charges, but | would think I would have.

Q kay. And -- and that's okay. | know
It was years ago. But this charge sheet is
i ndicating an additional Article 128 charge of
assaul t, against Devin Kelley; correct?

A That's correct.

Q So this is a separate charge of assault
on Tessa Kelley his wife with a dangerous weapon, to
wit, aloaded firearm right?

A That's correct.

Q Al right. So this would be in
August 15, 2012, you would be presenting this charge
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to Devin Kelley -- this additional charge to
Devin -- Devin Kelley, correct?

A That's correct.

Q Al right. And so this would have
been -- by this tinme, as well, August 15, 2012,
probabl e cause, Air Force knew t hey had probable
cause to believe that Devin Kelley had commtted
this additional assault charge because they had
indicted himfor it?

A. Ri ght .

Q kay.

A And | -- | just noticed, there's a
second page.

Q Ri ght .

A That's weird, though. It's dated --
this is Patricia Encarnacion saying that she served
it. So maybe | didn't, but absolutely, this is an
addi tional charge being added to the court-nmartial.

Q Ckay. And regardl ess of who actually
served --

A Ri ght .

Q -- Devin Kelley onit, you're -- that's
your signature on the front and back --

A Yes, sir.

Q -- August 15, 2012, indicating that, we
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know also in this tinme the Air Force had probable
cause to believe he commtted this assault on this

date, right?

A Yes, sir.
Q Ckay. So that's all | wanted to know
about that.

Al right. Were would -- where would the
charge sheet have been filed in the 49th LRS?

A | don't think it would be.

Q Ckay.

A So |l think it would be on file with the
j udge advocate office as part of the court-marti al
docunents.

Q Al right. Wuld the Security Forces or

Air Force OSI have been al so i nforned of the

of ficial charge sheet indictnents, as well, or do
you know?

A | don't know.

Q Ckay.

A. My -- ny estimation is |likely not.
Their -- their information is being fed to the judge

advocate to devel op the additional charges.

Q Um hum
A. | can't see why the judge advocate woul d
go back to themwth, Hey, we -- these are the
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addi ti onal charges.

Q Ri ght .

A But | don't know.

Q kay. And | want to show you. ..

(Deposition Exhibit 22 was nmarked for
i dentification.)

Q (By M. Alsaffar) [|'m show ng you
Exhi bit No. 22.

A Ckay.

Q And Exhibit No. 22 is what's called the
Air Force 1359 Report of Result of Trial. You --
you recogni ze that, correct?

A | do.

Q And what this is, is this is the form
that the Air Force uses to notify -- notify the

convi cted person's comand that this person has been
convicted of a crine?

A Correct.

Q And this Report of Result of Trial is
dat ed Novenber 7, 2012, right?

A Yes.

Q And this is addressed to your conmand,
the 49 LRS commander, right?

A Correct.

Q And that's your address, your command
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bui | di ng address, correct?

A. Yes, Sir.

Q And so, this would have been actually
sent to you?

A Correct.

Q You were the commander of the 49th LRS
at the time this conviction report was sent,
correct?

A Correct.

Q Al right. And he -- this is notifying

you as the commander of Devin Kelley that he's been

convicted of -- of these two assault charges --
A Correct.
Q -- right? Al right. And if you | ook

at the bottom you see the distribution list, the
bottom | eft?

A | do.

Q And this is also a Report of Result of
Trial that's been distributed to your highest |evel
of command, ACC, right?

A Ri ght .

Q The next highest |level, 12th Air Force
Conmmand, right?

A Correct.

Q And the next |evel highest -- the next
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| evel command is still over your command, which is
the 49th Wng Command, right?

A Ri ght .

Q The 49th M ssion G oup Conmand, as well,
has been i nfornmed?

A Yeah. So, it's interesting. That's
says MDG That's the nedical group.

Q Ch, okay.

A. |"massumng that's a typo and t hat
shoul d have been MSG M ssion Support G oup.

Q You know what's funny is | read it as
M5G j ust now - -

A Ri ght .

Q -- because | just expected that to be --

A Yeah.

Q -- what it was. So you're right, it
says MDG So -- but it was also sent to the 49th
FSS, do you renenber, that's the group we tal ked
about earlier, Force Support, right?

A. (I naudi bl e.)

MADAM COURT REPORTER |'m sorry?

THE DEPONENT: Force Support Squadron.

Q (By M. Alsaffar) And | don't want to
go through each one of them but it's also -- this
was also in addition to being sent to those others
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we've identified, was also sent to the 49th Security
Forces and the Air Force OSI Detachnent 225, as
wel | ?

A Correct.

Q So all of those folks listed, including
your command, were notified on Novenber 7, 2012,
that he's been convicted of two assault charges?

A Correct.

Q Al right. Now, at this point in tine,
did you get any communi cation from anybody fromthe
Air Force, whether it was the Security Forces,
AFQCSI, your conmand above you, your conmand directly
bel ow you that Devin Kelley's fingerprints and his
convi ction now, that you know he's been convicted,
needed to be reported to the FBI?

A | did not.

Q Ckay. Now, at this point, he's a
convicted felon, Devin Kelley is, right?

A Correct.

Q kay. Now -- now, you -- we tal ked
about the law earlier, but -- but your understandi ng
Is a convicted felon, these type of felons, so
donestic violence and child abuse, are reported to
the FBI so that they cannot legally obtain firearns;

you understand that, right?
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A. Yes.

Q So the -- so when a governnent agency
actually fails to report this crimnal-conviction
data on felons, dangerous felons, |ike Devin Kell ey,
that's unnecessarily exposing the public to a -- an
I ncreased risk of harm isn't it?

MR. FURMAN.  (Objection to forn you can
answer .
A. | woul d agree, yes.

Q (By M. Alsaffar) GCkay. And -- and the
reason is that what we're doing here is we know we
have a convicted felon who shouldn't get firearns,

so we need to prevent himfromgetting firearns

legally --
A Ri ght .
Q -- right? GCkay. And, in -- 1in

particular with Devin Kelley, not only was he a
convicted felon who -- who had a felony that shoul d
prevent himfromlegally obtaining firearns, but the
Air Force al so knew by the tinme of his conviction
that he was al so a convicted felon, he had a
particular -- a particular habit of threatening gun
vi ol ence and nmass-shooting viol ence, right?

MR. FURMAN.  (Objection to forn you can

answer .
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A So, yes, there's -- there's clearly 06: 40
evi dence that he had made those kind of 06: 40
mass-shooting threats. 06: 40
Q (By M. Alsaffar) Right. And so, by 06: 40

Novenmber 11 -- Novenber 2012, the Air Force -- and 06: 40
all the commands that are |isted here were aware 06: 40
that, not only is he a convicted felon and the type 06: 40
of charges which should prevent himfromlegally 06: 40
buying a firearm but this particular person, Devin 06: 40
Kel |l ey, has al so nade several forns of threats of 06: 40
gun vi ol ence and mass-shooting gun violence prior to | 06:40
the conviction, right? 06: 40

A Correct. 06: 40

Q Ckay. And | think that you had told us 06: 40

alittle bit earlier about the sort of after his 06: 40
conviction -- after his sentence was -- was ended 06: 40
and your neeting with him 06: 40

Can you tell ne where you net with Devin 06: 40

Kell ey, like, specifically the building or the area? | 06:40

A. So, it was in ny office. 06: 40
Q Where -- where's your office? 06: 40
A So, | don't renmenber, but I'm-- I'm 06: 40

assumng this is correct. 280 Del aware Avenue. 06: 40
Q Ckay.

A Bui l ding 310. Building 310 does ring a 06: 41

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com




© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN January 16, 2020

JOE HOLCOMBE vs UNITED STATES

179

bell. So ny office is right there on Hol | oman.

Q And | just want to put a button on this

sort of communication so that |'m-- 1 -- so that we

all know --
A kay.

Q -- how that communication or how it was

goi ng about -- about his conviction. So let ne do

that real quickly.
When you net with himin person in your
office at the 49th LRS after he served his tine --

A. Yes, Sir.

Q -- so | guess this would have been
sonetinme end of March, early April 2013, right?

A Correct.

Q Did you -- did you have a discuss with
hi m about hi m not being allowed to purchase
firearns?

A | don't know how to | ended that

di scussi on.

Q Did you have a discussion with him and

specifically -- or even generally -- about his --
hi s exhi bited propensity to make gun-vi ol ence
threats to people?

MR. FURMAN.  (Objection to forn you can

answer .
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A No. So, as | stated earlier, what |
remenber telling himwas, Look, you've paid your
debt to society.

Q (By M. Alsaffar) Um hum

A And now you can go nake sonet hi ng of
yourself. But, you know, it's up to you to go do
that. That's what | renenber telling him

Q Ckay. So you don't renenber
specifically having any kind of conversation about
his prior threats to people to conmt gun viol ence
or his status of -- of obtaining weapons or whether
he coul d obtain weapons, none of that was di scussed?

A. No, sir.

Q Ckay.

(Deposition Exhibit 23 was narked for
i dentification.)

Q Ckay. During -- about this tinme frane,
and I think this is one of the docunents you
specifically reviewed prior to your deposition, but

| want to show you [Exhibit No. 23 --

A kay.

Q -- which is Bates 13324.

A. Yes, Sir.

Q So, this is about a week before -- a

week or so before you neet with Devin Kelley upon
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his release fromjail, correct?

A. Yes, Sir.

Q And it's March 22, 2013. You sent this
meno to the Security Forces Division, correct?

A Ri ght .

Q And can you tell ne what it says,
meno -- Menorandum SFS/ S5/ AV. Can you tell ne what
the "S5/ AV" is?

A. So, that is a section wthin the
Security Forces Squadron.

Q kay.

A And | can't recall what "the S5," what
that translates to --

Q Um hum

A. -- but that is a section within the
Security Forces Squadron.

Q Ckay. So this is -- and just so the
record' s clear, you' re sending this nenorandumto
the 49th Security Forces Squadron at Holl oman Air
Force Base?

A. Ri ght, yeah, to a -- to a specific unit
wi t hin that squadron.

Q And the subject is "Conditional Barnent
Request for Devin Kelley," right?

A. Yes, Sir.
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Q And | didn't -- | didn't even point this
out. This is a nenpo you wote and that's your
signature at the bottom Robert Bearden, Conmander,
49t h LRS, right?

A. So, | -- 1 signed it. |I'mpretty sure
my First Sergeant wote it for ne --

Q kay.

A. -- but yes, that is ny signature; it's
ny meno.

Q kay. And -- and you were -- you were
agreeing wwth the content of this by signing it?

A Correct.

Q Ckay. Can you tell nme first what a
“condi tional barnent request" neans?

A. So, you know, we have the authority to
bar individuals fromthe base.

Q Um hum

A. And so, what |'masking for here is that
essentially that he be barred fromthe base with a

very uni que, discrete exception to be on the base to
be out - processed.

Q kay. GCkay. And -- and are you asking
for barnent for an indefinite period of tinme here,
other than the -- the carved-out out-processing --

A Ri ght .
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Q -- exception?
A Yes, essentially. So, what -- what |'ve
got in mnd is when they -- when a nenber is finally

out - processed - -
Q Um hum
A -- their IDcard is taken. And then
they can't get access to the installation when we're

checking I D cards. And so, by conducting the

barnment, then after he's got -- no longer has an ID
card --

Q Yeah.

A -- what -- what I'mlooking for here is

that the Security Forces has his nane on file to
keep himoff the base at the gate.

Q Ckay.

A Because of the threats he previously
made agai nst | eader shi p.

Q Al right. And -- and, to that point,
is there -- is there an end date to this, neaning,
are you saying, Hey, in a year we can -- or is this
indefinite until you withdraw it or the position --
the person in your position wthdraws it?

A | -- |1 don't designate an end date in
this.

Q And that's why |'m aski ng.
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A Yeah. So -- and what | don't know is
within the Security Forces, how |l ong they keep
sonething like that on file and on -- on the record.

The inportant thing, in ny mnd at the tine,
t hough, was | didn't want him having access to the
base until | knew that they -- we had out-processed
him got his ID card away from himso he coul dn't
get back on.

Q Is it fair to say that, at this point,
what you're trying to do is protect the people
I nside the base from Devin Kelley?

A Yes. Specifically, because he had
threatened to shoot squadron | eadership, | felt like
we needed sone extra protection.

Q Ckay. Wuld -- do you think it -- do
you think it's been fair also for the public to al so
have been protected from Devin Kelley, not just
peopl e inside the base, but people outside the base?

A So --

Q And |"'mnot -- let me link -- let ne
wi t hdraw t hat and make sure you understand --

A Ckay.

Q -- what I"'mgetting at here, because |
under stand you don't have any authority to tell

fol ks outside your base what to do. | don't --
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A Ri ght .
Q -- and | understand that. And | know

what you're doing here is you have the ability to
protect your people on the base from Devin Kell ey
and so you're doing that here, right?

A Ri ght .

Q Ckay. So what -- what |I'masking is, is
that you-all are certainly aware that he's --
he's -- he is posing a specific threat to people
I nside Holloman Air Force Base at this tineg,
correct, March 20137

A So, I"'mecertainly, at this tine, I'm
concerned that because of threats he's previously
made.

Q Yep.

A But | think, kind of to your point, you
know, where ny mnd' s at, as a conmander here is,
|'ve got an airman that has been convicted and
served his tinme --

Q Sur e.

A. -- so he's paid his debt to society, but

he had previously threatened unit |eadership. And

| -- and you kind of illustrated it, you know, |
have to | ook at the fact that he's -- he's paid
his -- his debt to society, so by the Iaw, you know,
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he's free to go now.

Q Yeah.

A So ny focus is that he's previously nmade
threats to our team our |eadership, and I'mtrying
to protect them

Q Right. So even though he had served his

debt to society --

A. Ri ght .

Q -- by law, he's free to go and he's
free -- free to run --

A Ri ght .

Q -- in public, you still felt it was

necessary that he should not be free, and not even
be all owed on base because you felt he still posed a
threat to people on base?

A Because he had threatened them
specifically in the past.

Q Right. So, that's the reason, but he --
that's -- that's why, but you agree to that, that
you still, in March 2013, despite the fact that you
felt he served his debt to society --

A Ri ght .

Q -- that he -- he still shouldn't be
al l owned on the base because he was a threat to

peopl e on base, right?
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A. He had t hreatened those fol ks on base.
Q Now -- and you nentioned in this nmeno

that, specifically, that he not only threatened to
kill his | eadership, he had threatened repeatedly to
kill his |eadership?

A Correct.

Q And go -- also you state a little
farther down that -- | -- you state that, "What they

found was alarmng," and you're referring to what he
was doing while he was in a nental institution?

A Ri ght .

Q "He was searching the Internet for body
arnor and guerilla tactics"; do you see that?

A Yes, sir.

Q Ckay. And now, when we're tal king about
searching for weapons, threatening to kill
| eader shi p, searching for body arnor, and now
guerilla tactics, body arnor and guerilla tactics,
weapons, we're all -- this is putting a very
specific picture of mass-shooting-type conduct; fair
to say?

MR. FURMAN.  (Objection to form
A. | think that's a fair characterization

of it.
Q (By M. Alsaffar) GCkay. And you were
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worried about that?

A Correct.

Q Ckay. And you state that you
"“communi cated ny concerns" -- sorry, Paragraph 3.
"l have communi cated ny concerns to the SFS/" --
command, "CC " which is the Security Forces
Commander, Lieutenant Col onel Boyd?

(M. Denerath left the deposition room)

A Correct.

Q (By M. Alsaffar) "and he will be
providing the unit an arned escort during his
out - processing." kay.

So you specifically communi cated this concern
you had about the threat Devin Kelley put -- posed
in March 2013 to the Security Forces Commander Boyd,
right?

A | asked himfor an arned escort.
Q So nmy statenent is correct, you
specifically -- you specifically, according to this

meno, communi cated those concerns directly to the

Security Forces commander that you had concerns that

Devin Kelley still posed a threat --
A Ri ght .
Q -- correct?
A Ri ght .
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Q Ckay. And did you get -- you did get
that escort fromthe Security Forces?

A | did.

Q Al right. Now, you -- you had

menti oned about two mnutes ago -- and we're getting

close -- while you were explaining this -- the

various threats and then sort of the vis-a-vis, the

public versus the Holl oman Air Force Base.

A. Ri ght.

Q | believe you nentioned that, you know,

you weren't -- at that point, at |east, you weren't

aware of any threats he was naking after he was
convicted and up to point where he was being
rel eased, fair?

A Wll, | wasn't aware of any additi onal

t hreats.

Q Ckay. Now, were you made aware that he

made specific threats to forner | eadership after

he

was rel eased, after he served his prison tine, that

he was maki ng death threats to --
A No --

Q -- | eaders?

A -- so, prior to his return fromMra Mar

I's when Sergeant Wl fe said, Hey, sir, you know,

this airman previously threatened | eadership --
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Q Yeah.
A -- you know, and specifically to, you
know, to shoot | eadership. W mght ought to do

sonet hi ng, you know, as an extra neasure of security

during his out-processing.

Q Ckay. Now -- so, ny question was | -- |

t hi nk what | was asking you is whether or not you

were aware -- and -- and it's been --

it's been

testified to and it's part of this investigation --

that -- that Devin Kelley actually had made specific

death threats to forner Holl oman Air

supervisors of his well after

and rel eased to the comunity?

Force Base

he was out - processed

A | was not aware of that.

Q Nobody told you about that?

A. No.

Q You renenber --

A So you're --

Q Go ahead. Go ahead.

A. -- just for -- so | understand.
Q Sur e.

A So you're saying that after

he

out - processed, he continued to nake threats agai nst

fol ks back at Hol | onan?

Q Yes.
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A If I was -- if | was aware of that, |
don't renenber it.

Q Ckay. GCkay. And I'm-- imagine that
woul d be sonething you' d renmenber.

MR. FURMAN. |'mgoing to object. | believe
it's one threat.

MR. ALSAFFAR: That's nore than enough.
We're probably on threats 20 now.

Q (By M. Alsaffar) Let -- let's -- |
think it was actually nore than one threat. And
"Il -- actually, | knowit was --

A Ckay.

Q -- but the reason I'masking, is I'm
sinply asking for your know edge --

A Ri ght .

Q -- 1if you don't know, you don't know.

A If I was aware of it, | don't renenber.

Q kay. Did-- did you know -- do you

remenber Val orie Rose, the supervisor where he used

that really harsh | anguage to her and the letter of

repri mand?

A Right. | renenber you show ng ne. |

don't renmenber the individual.

Q That's okay. So did anyone at Hol | oman

Air Force Base or anyone in the Air Force informyou
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that in 2016, that Devin Kelley had reached out to
her personally through Facebook to -- and threatened
to kill her?

A. No, no one nmade nme aware of that.

Q And did -- did they nmake you aware that
he had actually threatened to kill her in that tine

frane nore than one tine?

A. No.

Q kay. And | -- it sounds |ike you don't
know who Valorie Rowe is --

A Ri ght .

Q -- at the 49th LRS --

A If | saw a picture of her, | m ght

remenber her.

Q Ckay. That's okay. That's okay. |
know there was a | ot of people there.

A 500 in the squadron.

Q Right. Wiat |I'mtrying to figure out
Is, is sort of what happens when you've got a guy
you convi cted of assault, a violent assault, a guy
that you haven't provided fingerprint or crimnal
data to the FBlI, he's threatened nmass viol ence and
mass shootings --

A. Ri ght .

Q -- he's threatened | eadershi ps wth gun
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vi ol ence and he's purchased guns --

A Ri ght .
Q -- and -- and he's now threatening your
command -- or supervisors, again threatening to kill

themall before he coonmts a mass shooting in a
church, what the Air Force was doi ng about it when
they were getting made aware of all that stuff. And
so that's what I"'mtrying to figure out.

A Ckay.

Q Now, what -- do you know what an
"Expul sion Order"” is, not to reenter Holloman Air
Force Base, what that neans?

A So, that you -- you're being banded from
t he base.

Q Ckay. How is that different than what
you ordered in March 2000 -- or asked to be ordered
in March 2015 about a barnment?

A. | don't know. That's a good question
for the | awers, what the distinction is between an
expul si on and a barnent.

(Deposition Exhibit 24 was marked for
identification at which tinme, M. Denerath returned
to the deposition room)

Q (By M. Alsaffar) GCkay. I'mgoing to
hand you Exhi bit 24,
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A Ckay.

Q Ckay. |[Exhibit 24/ is dated a few days
after your letter --

A Ckay.

Q -- of March 22nd, 2013. [Exhibit 24/ is
March 27, 2013, "Request for Expul sion and Order Not
to Reenter Holl oman Air Force Base for Devin
Kell ey."

A Ckay.

Q And this is for the 49th Wng Conmander,
which is, | believe two | evels above your command?

A Correct.

Q Ckay. And it's fromthe 49th Wng Judge
Advocate, correct?

A Correct.

Q So, here we go. It mght be, you know,
the |l awyer you were tal king about. |f you | ook on
the back, it's signed by a | egal assistant and al so
signed by Stephen McQuillan, Captain McQuillan, from
the Chief of Gvil Law

A | see that.

Q Al right. | want to take you through

this alittle bit.
Thi s seens

saying in your |et

consistent with what you were

ter a few days earlier, that,
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essentially, we don't want this guy, Devin Kelley on
this base for an indefinite anount of tine?

A Ri ght .

Q And the reason we don't want himon this
base for an indefinite period of tinme is that he has
an extensive record of violence directing death
threats towards his | eadershi p and spouse, correct,
you agree with that?

A. | do.

Q Ckay. And that's actually in this

letter, as well, witten down, do you see that?

A | do.

Q Ckay. And you have no dis -- no reason
to disagree with that assessnent; in fact, | think

you said you agree with that assessnent.

A | do.

Q kay.

A. In fact, in the | ast paragraph --

Q Yeah.

A. -- last sentence of Paragraph 2, Due to

his extensive record of violence and directing death
threats towards his | eadership and spouse, his

| eadershi p has requested that you bar himfrom
Hol | oman; that's likely referring to ne.

Q That's right. And if you | ook even
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further down on Paragraph 3, towards the bottom so
under 3 b, Captain McQillan is stating that
“Addi tional evidence of Kelley's high risk
unpredi ctabl e and crim nal behavior includes his
history of nental health issues, his preoccupation
w t h weapons, his verbal declaration that he has
contenpl ated of fensive attack strategies on both Ar
Force personnel and organi zations (including his
| eadership and Security Forces), his online research
of body arnor and guerilla warfare tactics while a
patient in a mlitary nental health facility, his"
pur chase of and purchase -- possession of weapons
"and his successful escaped froma mlitary nental
health facility"; do you see that?

A | do.

Q | nmean, fair enough. March 27, 2013,
the -- the 49th wing judge JAG -- judge advocate
command is painting a very, very specific picture of
Devin Kelley as a person who could commt nmass -- a
mass shooting, violent act --

MR, FURMAN. Qbjection to form

Q (By M. Alsaffar) -- do you agree with

t hat ?
MR. FURMAN:.  Sane obj ecti on.
Q (By M. Alsaffar) Go ahead.
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A Can -- ah, yes, | agree.
Q Ckay. And do you -- do you have any
indication that this -- this kind of
communi cation -- well, let me -- et ne go back.

Do you renenber how we were tal ki ng about the
various sort of Air Force departnents who had
speci fic knowl edge of the variety of violent acts
and threats that Devin Kelley had nade?

We tal ked about AFOSI Detachnment 225; we
tal ked about the -- your squadron, 49 LRS, 49th
Security Forces, the Fam |y Advocacy Program for the
hi gh risk violence team and now we know al so the
49t h Wng judge advocate al so has evi dence and
know edge of the high risk for violence and the
potential for mass violence that Devin Kelley's
capable of, right?

A Correct.

Q Ckay. | think there's another --
there's another letter I want to show you that sort
of m ght, nmaybe help followp on what we were
tal king about in regard to the permanence or |ength.

A Ckay.

(Deposition Exhi bit 25 was narked for
I dentification.)

Q (By M. Alsaffar) So a couple of days

2 ESQUIRE

800.211.DEPO (3376)
DEROSITION SOLUTIONS EsquireSolutions.com

06: 58
06: 58
06: 58
06: 58
06: 58
06: 58
06: 58
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59
06: 59

06: 59
06: 59



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN

January 16, 2020

JOE HOLCOMBE vs UNITED STATES 198
| ater, so now we're a week after your letter or
request for -- for a barnment is March 29th, 2013; do
you see that?

A | do.

Q Sorry. And it's -- it's actually
directed to Devin Kelley fromthe 49th Wng
Commander, correct?

A. Yes, sir.

Q And it's -- states that it's signed by
Andrew Croft, Colonel Croft?

A Correct.

Q | believe you told ne about himearlier?

A. Ri ght, Wng Commander.

Q Wng Commander. That's a command above
you, correct, when you were at Holl oman --

A Yeah, two above ne.

Q | know it's not anynore, but when you
were at Holloman, it was two above you?

A. Yes, Sir.

Q Okay. And he states that effect -- in

Paragraph 2, "Effective imedi ately upon receipt of

this notice, you are ordered not to enter or reenter

or be found within the limts of the United States

mlitary installation of Holloman Air

Force Base,

New Mexico, for an indefinite period of time" --
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A. Yes, Sir.
Q -- is that right? GCkay. So, now with
this order being in place would then -- essentially,

it would be at the discretion of the 49th or whoever
at Holloman to keep this order to never reenter in
as long as possi bl e?

A Yes, sir. Yeah. Paragraph 6 remains in
effect "indefinitely unless otherw se nodified or
revoked in witing by nyself."

Q There you go. Ckay. Thank you for that
clarification. So, at |east as of March 29th, 2013,
several commanders now at Holl oman Air Force Base
were saying, Devin Kelley, you' re not allowed into
this space because you're a threat to -- to people
in this space, and we're -- we're not allow ng you
here indefinitely?

A Ri ght .

Q Ckay. Now, there's -- | don't know if
you' ve ever seen this, and maybe you can help ne on
this docunent, as well.

Now, renenber | had told you that, you
know -- and we have a sworn statenent here from
the -- Devin Kelley's forner supervisor about the
multiple death threats she received --

A Ckay.
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Q -- fromDevin Kelley and before the nass
shooting -- within a year of the nass shooting --
A Ckay.
Q -- at Sutherland Spring? But we also

have this docunent that the governnent produced to
us and I want to show to you and see if you can help
me with it alittle bit.

MR, ALSAFFAR. And |I'msorry if my voice is
going a little. Doing a |ot of these lately.

(Deposition Exhibit 26 was nmarked for
I dentification.)

Q (By M. Alsaffar) Handing you [Exhibit
No. 26, And this is a "Defense Manpower Data Center
I nstal l ati on Access Record" relating to Devin
Kelley. [It's Bates nunbered 15641.

And | want you to go to 15642, the second
page. So you don't have to read all this. Now,
this is relating to Devin Kelley and his ID card and
attenpts to access the base -- the various bases,
Air Force Bases.

A kay.

Q And ny understanding is once the
debarnment ordered was entered and once the -- the
order's also from Captain Boyd and -- regarding his

order never to reenter, that his -- his ID was taken
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fromhim right?
A. Correct.

Q Ckay. And the purp- -- I'msorry. &
ahead.

A. | say correct. | think so. I|'mpretty
sure that's the -- the process.

Q And -- and even if the I D was
accidentally not taken fromhim would it -- would

It be the process for the base, if they enter a
barment order and an order not to enter, that they
woul d put an alert saying, this person, even if they
have an I D, is not allowed in?

A. Right. They would scan it and then get
a warning up that they weren't all owed.

Q So if you ook on No. 9, April 9th,

2013 -- let ne read -- let ne orient you real quick.
Sorry.

Look on the first page real quick. | want
you to know who this U rich guy is.

A. Ckay.

Q Ckay? So, the first paragraph says,
January 24th, 2018 (sic), Scott Urich, Drector,
Physi cal Security/Law Enforcenent Defense Human
Resources Activity, Defense Manpower Data Center

provi ded the Departnent of Defense O G a copy of
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I nstallation Access Log Entries --

A Ckay.
Q -- associated to Devin Kelley.
A Ckay.

Q So that's what this docunent is. |f you
| ook on the second page, under April 9th, 2013,
"AGENT NOTE - M. Urich opined that Devin Kelley,
or sonmeone using his assigned ID credential,
attenpted to gain access to Holloman Air Force Base
and was subsequently denied due to the existing
barnment"”; do you see that?

A | do.

Q So, on April 9th, 2013, either Devin
Kel | ey or soneone who sonehow got access to his ID
card was trying to get back on the base --

A Ri ght .

Q -- right? GCkay. Next -- No. 12,

August 26th, 2015, so we're two years later; do you
see that? No. 127
A. Ch, yeah, I'"'msorry. Yes, now | see it.
Q This is San Antonio Air Force Base.
This is actually just about an hour outside of
Sut herl and Springs, Texas, okay? Just so you know.
"AGENT NOTE -- M. Urich opined that Devin

Kel | ey, or soneone using his assigned ID credential,
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attenpted to gain access to San Antonio Air Force
Base at the Visitor Center and was subsequently
deni ed due to the existing barnment"; do you see

t hat ?

A. | do.

Q So we have an August 26th, 2015, either
Devin Kell ey or soneone who's -- again, sonehow gets
ahold of the IDwas trying to access the Air Force
base when they shouldn't have, right?

A. Ri ght .

Q Ckay. And then if you | ook down, the
next entry, February 17, 2016, Records accessed
Hol | oman Air Force Base. AGENT NOTE - M. Urich
opi ned that Devin Kelley, or soneone using his
assigned ID credential, attenpted to gain access to
Hol | oman Air Force Base and was denied due to
debarnent; do you see that?

A. | do.

Q Ckay. So we have three different
attenpts with Devin Kelley, or sonebody who got
ahold of his IDwas trying to get -- get on base,
get on to a place he was barred fromentering,
right?

A Correct.

Q Al right. And you saw the order, he --
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he -- that order was to himand he got that order
that he's never allowed back on Hol | oman base,
right?
A Yes, sir.
Q Ckay. So he's -- and that February 2016
Is less than a year before the Sutherland Springs
shooting, correct?
A |"msorry. Can you repeat that?
Q Sure. Sure. Didyou know that the
Sut herl and Springs church shooting occurred on
Novenber 5th, 20177
A | don't renmenber that, but | absolutely
bel i eve you.
Q kay. No, that's okay. That's okay.
MR. ALSAFFAR Let's take a break. Let ne
| ook at nmy -- | ook over ny notes. | think we're
cl ose to being done.
THE VI DEOGRAPHER: All right. W're going
off the record and the tinme the 7:06.
(Recess taken.)
THE VI DEOGRAPHER: We're back on the record.
The time is 7:12.
Q (By M. Alsaffar) Col onel Bearden, | --
| want to kind of take a step back because | know

we' ve been going through very granular, specific

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com

07: 06
07: 06

07: 06
07: 06
07: 06
07: 06

07: 06

07: 06
07: 06
07: 06
07: 06
07: 06
07: 06
07: 06
07: 06
07: 06
07: 07
07:12
07: 12
07: 12
07: 12
07: 12



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

LT. COLONEL ROBERT C. ROBERT BEARDEN

January 16, 2020

JOE HOLCOMBE vs UNITED STATES 205
stuff and -- and just sort of talk to you
straightforwardly.

First of all, let ne ask you about any -- any

di sci plinary repercussions that happened as a result

of the Devin Kelley situation.

And what |'mtal king about is not only the
horrible thing that happened at our famly's church
i n Sutherland Springs, but, you know, what happened
when the Air Force when they discovered that,
goodness, gracious, we knew this person was really
violent. W convicted him but we never reported
himto any | aw enforcenent authority, to the FBI
i ke we shoul d have.

Can -- so with that as a background, can you
tell me, are you aware, Col onel, of any kind of
reprimands or disciplinary conduct that was |evied
to the 49th LRS division at Holl oman Air Force Base
as a result of those failures?

A | am not aware of any reprimnds or

di sci plines of the 49th.

Q kay.

A I --

Q Go ahead.

A. | think you said of the 49th LRS. | --

' m not aware of any.
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Q Ckay. And | -- | assune that you didn't
receive any, correct?

A. No.

Q Ckay. Are you aware of anybody above
you in the chain of command that received any kind
of disciplinary conduct, whether in reprinmnd form
or other, nore serious disciplinary conduct for
these failures that occurred?

A. | am not.

Q Are you aware of anyone el se at Hol | oman
Air Force Base, whether it's 49th Security Forces,
the Detachnment 225, that received any kind of
disciplinary or reprimand as a result of the
failures to report Devin Kelley, his conviction and
his fingerprints to the FBI?

A | am not .

Q Ckay. So, let ne just ask you, you
know, going through -- | put you through quite
the -- the history here of what was going on at the

Air Force base when Devin Kelley was there.

Just take nme, just if you can, a 35, 000-f oot
vi ew agai n, what do you think could have been done
and shoul d have been done better at Holl oman Air
Force Base while Devin Kelley was there, through his

conviction, and up to the point where he finished
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his term his prison ternf

A So --

MR. FURMAN.  (Objection to fornm specul ation.
You can answer.

A So, as you phrased that, during his tine
there and through his conviction, | can't think of
anyt hi ng.

As you, you know, as you go back through
this, you know, | see -- you know, granted, ny -- ny
experience and context is different, but as | see
this, | see a coomand that is doing all the right
t hi ngs.

They're realizing that they've got an issue;
they're realizing that they've got crimnal conduct.
They're getting the right |egal opinions. They're
getting charges made. They're getting himconvicted
and getting himoff to prison.

So in that, you know, kind of that npsaic
that you've painted there, that's what | see as a
command that is doing all the right things to give
due process to a nenber, to protect the squadron and
to, you know, |egally get them charged and convi cted
and sent off to serve their tine.

You asked beyond that, you know, upon their

return and then out-processing. Obviously, the
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m ssing piece there is that the fingerprints weren't
entered in.

Q (By M. Alsaffar) And his conviction,

as wel|?
A. That's --
Q | don't want you to forget the

conviction. That's also inportant, right?

A. | -- I would agree. You know, that's
not a responsibility. So you asked about, you know,
was the 49th LRS commander held -- that's not a
responsibility, that's not a system| had access to.

Q Um hum

A You know, and so, that wasn't sonething
for me to do.

Q Um hum

A But you -- as you phrased it, fromthe
35, 000 foot, what could have been done better?
Certainly, that, right?

At a mninmm that could have been done
better, because that -- as you've indicated earlier,
you know, that then puts in protection for the
br oader public beyond, |ike what | was trying to do,
whi ch was respond to specific threats to | eadership
and to ny unit. So | think, that, for sure.

Q Yeah. And -- And | think you hit a
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point on that. And do you -- and | think we're on
the sane page here, is that, those fingerprint
requirements to the FBI, and -- and conviction
reporting requirenents to the FBI are not just
actually -- the primary purpose is to protect the
public from dangerous peopl e?

A Ri ght .

MR. FURMAN.  (Objection to form asked and

answer ed.

Q (By M. Alsaffar) And -- and so, while
| think what you're saying is you did everything you
could within your -- your power to protect the
people at Holloman Air Force Base, because that's
what your job -- that's what you could do, that's
what you did --

A Ri ght .

Q -- that these things, nmaking sure the
FBI was aware of this dangerous person --

A Ri ght .

Q -- both through fingerprint access and
al so his convictions, that's designed to nake sure
t hat when you guys released himto the public, which
you did, right? That's what you-all did, you had to
release himto the public?

A. Correct.
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Q This was the safety net for the rest of
us. Those of us out there in Texas, and Sutherl and
Springs, as well, to protect those fol ks from Devin
Kell ey, right?

A | would -- | would agree with that
characterizati on.

Q Ckay.

A. You know, and again, what you -- what
you see is, you know, a lot of different
organi zations and units on a base, all wth discrete
responsibilities. And | don't knowif it's OSl's
responsibility or Security Forces' responsibility --

Q Ri ght .

A. -- like, which agency was responsible
for putting it in, but you see all these different
agencies wthin a wng working to make sure that
this was handl ed correctly.

Q Um hum

A And, you know, the -- not getting the --
the prints in there, to -- to use your words,
prevents a safety net that would otherwi se be in
pl ace.

MR, ALSAFFAR. Ckay. Gkay. Thank you,
Colonel. | don't have any other questions. Pass

t he W t ness.
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MR. FURMAN. Ckay. I'mgoing to first nove
this nonitor and hopefully, not to break it.

MR. ALSAFFAR: I'Il help you.

MR. FURMAN:  Thanks for your tinme, Col onel
Bearden. | hope to be quick.

EXAM NATI ON
BY MR FURNMAN:
Q A few m nutes ago, M. Alsaffar was

t al ki ng about whet her anyone in the 49th Logistics
Readi ness unit was repri nmanded.

Did you have any obligation to submt Devin

Kelley's fingerprints or file his disposition report
to the FBI?

A | do not.

Q Did anyone in the 49th Logi stics
Readi ness Squadron?

A. No.

Q So, can you think of why there m ght be

a reprimand for your squadron related to this

matter?
A. | can't.
Q Under your command, did the Logistics

Readi ness Squadron wi n any awards?
A They di d.
Q What awar d?
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A. So, we won the Daelalian award for the
best Logi stics Readi ness Squadron in the Ar Force.

Q So that's the whole Air Force?

A W did. So, actually, Col onel Marconi,
under his | eadership, they won it. And then the way
the rules work, you have to take a year off before
you can re-conpete. And so then we took that year

off. And then we won it again. So essentially,

back to back.

Q And about how nmany | ogi stics readi ness
squadrons are there in the Air Force?

A Oh, about 100.

Q So it's a pretty significant award?

A. It -- it is, very significant.

Q And what do you attribute w nning
back-t o-back awards to?

A Leadership. And not mne, we had great
| eaders at that flight | evel and throughout the
squadron. They did a fantastic job. W had great
| eaders; we had great airnen.

Q And when you arrived at Holl oman, we had
tal ked about -- and Devin Kelley was already
confined; is that right?

A That's correct.

Q And any information you received
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regarding the crimnal acts he had commtted, that
was all secondhand know edge?

A That's correct.

Q And then your |imted interactions with
Devin Kelley, did you ever -- ever specifically
observe anything to indicate that he was potentially
vi ol ent ?

A. | did not.

Q M. Alsaffar tal ked about the debarnent
letter in March 2013. And at the tinme he tal ked
about the threats that were nade agai nst nenbers of
the Air Force, taking a shotgun; do you recall that?

A. Ri ght, | do.

Q At that tinme, were you aware of any

specific threats agai nst anyone el se?

A | was not.
Q And wi thin your command, is there
anything else -- given that Devin Kelley had served

his time, is there anything el se you could have done
Wi thin your power to protect the public from Devin
Kel | ey?

A No, | don't think so.

Q Earlier, M. Al saffar tal ked about the
CRB board; do you recall that?

A | do.
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Q Does the CRB board have any obligation
to take the fingerprints of the persons who are
br ought up for discussion?

A Not that |'m aware, no.

Q Sois it fair to say, there's no
obligation for the CRB board to submt fingerprints

to any crimnal database?

A. That's correct; it's admnistrative,
MR. FURMAN:  No further questions.
MR. ALSAFFAR. No further questions.
MR. FURMAN. Read and sign. Thank you.
THE VI DEOGRAPHER: That ends today's

deposition. The tine is 7:23.
(WHEREUPON, the vi deot aped deposition was
concluded at 7:23 p.m)
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CERTI FI CATI ON

STATE OF COLORADO)
) ss.
COUNTY OF DENVER )

|, Dawn Gage, Professional Court Reporter
and Notary Public for the State of Col orado, do
hereby certify that previous to the commencenent of
t he exam nation, the said LI EUTENANT COLONEL ROBERT
C. BEARDEN, was duly sworn by ne to testify the
truth in relation to the matters in controversy
bet ween said parti es.

| further certify that said videotaped
deposition was taken in shorthand by ne and was
reduced to typewitten form by conputer-ai ded
transcription, that the foregoing is a true
transcri pt of the questions asked, testinobny given,
and proceedi ngs had.

| further certify that I am not an
attorney nor counsel nor in any way connected with
any attorney or counsel for any of the parties to
said action or otherwise interested in its events.

| further certify that, pursuant to Rule
30(f)(1), review was request ed.

I N WTNESS WHEREOF, | hereunto affix ny

hand and notarial seal this 31st day of January,
2020.

My conmmi ssion expires March 17, 2023
@M\C:\'q E &

DAVW GAGE
Pr of essi onal Court Reporter

DAWN GAGE
NOTARY PUBLIC
STATE OF COLDRALID
NOTARY 10 1992402477
Y COMMISSIOM EXFIRES MARCH 17, 2023

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o 0o b~ W N PR

bR
P O

12
13
14
15
16
17
18
19
20
21
22
23
24
25

LT. COLONEL ROBERT C. ROBERT BEARDEN January 16, 2020
JOE HOLCOMBE vs UNITED STATES 216

VI DEOTAPED DEPGCSI TI ON ERRATA SHEET
Qur Assignnent No. J4848771
Case Capti on: Hol conbe
V.
United States of Anmerica

DECLARATI ON UNDER PENALTY OF PERJURY

| declare under penalty of perjury that |
have read the entire transcript of ny Videotaped
Deposition taken in the above-capti oned matter or
t he sane has been read to ne, and the sane is true
and accurate, save and except for changes and/ or
corrections, if any, as indicated by ne on the
VI DEOTAPED DEPGCSI Tl ON ERRATA SHEET hereof, with the
understanding that | offer these changes as if still
under oat h.

Si gned on the
, 2020.

LI EUTENANT COLONEL ROBERT C. BEARDEN

STATE OF
COUNTY OF

SUBSCRI BED and SWORN to before ne
this day of , 2020, in the
jurisdiction aforesai d.

My Conm ssion Expires Notary Public
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IN THE UNITED STATES DISTRICT FOR
THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

JOE HOLCOMBE, et. al, NO. 5:18-CV-00555-XR
Consolidated with:
5:18-cv-00712-XR (Vidal)
5:18-cv-00881-XR (Uhl)
5:18-cv-00944-XR (Ramsey)
5:18-cv-00949-XR (McNulty)

Plaintiffs

VS.

wn LoD LoD WON WOn W WD

UNITED STATES OF
AMERICA,

5:18-cv-00951-XR (Wall)
5:18-cv-01151-XR (Amador),
5:19-cv-00184-XR (Brown)
5:19-cv-00289-XR (Ward)
5:19-cv-00506-XR (Workman)
5:19-cv-00678-XR (Colbath)
5:19-cv-00691-XR (Braden)
5:19-cv-00706-XR (Lookingbill)
5:19-¢v-00714-XR (Solis)
5:19-cv-00715-XR (McKenzie)
5:19-¢v-00805-XR. (Curnow)
5:19-cv-00806-XR (Mactas)

Defendant

CON LN LoD WD LoD WD O LON LON WO LN Won

NOTICE OF DEPOSITION

To: Defendant, United States of America, by and through
its attorney, Paul Stern, United States Department of
Justice, Three Constitution Square, 175 N Street,
N.E., Washington, DC 20002.

Please take notice that Plaintiffs intend to take the oral and videotaped
deposition of the following witness at the time and place stated herein for use

in the trial of the above entitled and numbered cause.

Witness: Col Robert Bearden

| Exhibit

v_i

Page 1 of 5 Exhibit No.: |

Name: wdg Q3

Date: .}y, 2926

|

[ |©ESQUIRE|





Date: - January 16, 2020
Location: 21,SV'V/JA |
135 Dover St., Bldg. 350, Ste. 2068

Peterson Air Force Base, Coiorado
80914-1148

Time: 1:00pm MT
Court Reporter: Esquire or designee

Videographer: Esquire or designee

The deposition will continué from’day to day until completed, with such
breaks, as necessary. A request to produce documents permitted under Rule

30(b)(2) is attached as Exhibit A.

DEFINITIONS

Please see applicable definitions in W.D. Tex. Local Rule CV-26(b).
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Respectfully Submitted,

/s/ Jamal K. Alsaffar

Jamal K. Alsaffar
JAlsaffar@nationaltriallaw.com

Texas Bar No. 24027193

Tom Jacob

TJacob@nationaltriallaw.com

Texas Bar No. 24069981

Whitehurst, Harkness, Brees,

Cheng, Alsaffar & Higginbotham &
Jacob PLLC

7500 Rialto Blvd, Bldg. Two, Ste 250 Austin,
TX 78735

Office 512-476-4346

Fax 512-476-4400

Counsel for Vidal, McNulty, McKenzie, Solis,
Ramirez, and Wall
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CERTIFICATE OF SERVICE

By our signatures above, we certify that a copy of this pleading, Notice of

Deposition, has been sent to the:following on January 9, 2020 via email.

JOSEPH H. HUNT |
Assistant Attorney General
United States Dept. of Justice _
Civil Division '

JOHN F. BASH
United States Attorney
Western District of Texas

KIRSTEN WILKERSON
Assistant Director, Torts Branch
United States Dept. of Justice
Civil Division

PAUL DAVID STERN

Trial Attorney, Torts Branch
United States Dept. of Justice
Civil Division

CLAYTON R. DIEDRICHS
Assistant United States Attorney

JIM F. GILLIGAN
Assistant United States Attorney

.. . JOHN PANISZCZYN
Civil Chief
 United States Attorney’s Office

Western District of Texas

. JAMES G. TOUHEY, JR.
Director, Torts Branch

United States Dept. of Justice
Civil Division

STEPHEN E. HANDLER

Senior Trial Counsel, Torts Branch
United States Dept. of Justice
Civil Division

STEPHEN TERRELL

Trial Attorney, Torts Branch
United States Dept. of Justice
Civil Division

JAMES E. DINGIVAN

Assistant United States Attorney
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EXHIBIT A

Under Fed. R. Civ. P. 34(b)(2), you are commanded to attend and testify
at the above specified time and place; you are commanded to produce the be-
low designated documents, electronically stored information, or tangible
things in your possession, custody, or control. The following requests do not
seek any communication to or from your legal counsel. Please produce a true

and correct physical copy of the following at the deposition.

1. Your current curriculum vitae or resume.
2. Documents you reviewed in preparation for this deposi-
tion.
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Exhibit No.. 2
Namé i AL T o0
Date: | - }[o- Q2

BIOGRAPHY

UNITED STATES AIR FORCE

LIEUTENANT COLONEL ROBERT C. BEARDEN

Lieutenant Colonel Robert C. Bearden is the Chief of the Strategic Initiatives Team
on the Commander’s Action Group at United States Transportation Command. His
team generates strategic assessments and forecasts emerging trends for
USTRANSCOM senior leaders while fostering innovation across a command of
140,000 personnel. The team also interfaces with all echelons of the Department of
Defense, the interagency, academia, and industry to inform command strategy
development. Prior to assuming his role on the Commander's Action Group, Lt Col
Bearden served as the Chief of the Strategic Engagement Branch developing
engagement strategies designed to preserve and/or establish access needed to
facilitate USTRANSCOM operations around the globe.

Immediately prior to this assignment, he served as the Commander of the 49th
Logistics Readiness Squadron, Holloman Air Force Base, New Mexico, where
under his leadership the unit won the 2013 Daedalian Major General Warren R.
Carter Logistics Effectiveness Award, naming the unit the Best Logistics Readiness
Squadron in the Air Force.

Lieutenant Colonel Bearden was born in Las Cruces, New Mexico and earned his commission through AFROTC at
Oklahoma State University. He is a career logistics officer and has commanded two logistics readiness squadrons
and served on the Air Staff. Additionally, he has deployed in support of Operation ENDURING FREEDOM with
service in Saudi Arabia, Qatar, and Afghanistan.

EDUCATION

1997 B.A. Political Science, Oklahoma State University, Stillwater, Oklahoma

2001 Squadron Officer School, Maxwell Air Force Base, Alabama

2005 M.A. Organizational Science, George Washington University, Washington, D.C.

2007 Air Command and Staff College (by correspondence)

2007 Intermediate Development Education In-residence Credit; Air Force Intern Program, Washington, D.C.
2012 M.Phil. Military Strategy, School of Advanced Air and Space Studies, Maxwell Air Force Base, Alabama
2012 Air War College (by correspondence)

2014 Advanced Program in Logistics and Technology, University of North Carolina, Chapel Hill, North Carolina

ASSIGNMENTS

1. Jun 97 - Jul 98, Assistant to the Commander, AFROTC Det 670, Oklahoma State University, Stillwater,
Oklahoma. Later, student, undergraduate navigator training, NAS Pensacola, Florida

2. Aug 98 - Jul 01, Assistant Installation Deployment Officer, 354th Logistics Support Squadron, Eielson Air Force
Base, Alaska

3. Jul 01 - Jul 03, Flight Commander and Installation Deployment Officer, Logistics Plans Flight, 49th Logistics
Support Squadron. Later, Flight Commander, Vehicle Management Flight, 49th Logistics Readiness Squadron,
Holloman AFB, New Mexico

4. Aug 03 - May 05, Air Force Intern, Headquarters U.S. Air Force, Washington, D.C.

5. May 05 - Aug 05, Student, Advanced l.ogistics Readiness Officer's Course, Ft Dix, New Jersey

6. Aug 05 - Sep 06, Flight Commander, Vehicle Management Flight, 3rd Logistics Readiness Squadron,
Elmendorf AFB, Alaska

7. Oct 06 - Aug 08, Operations Officer, 3rd Logistics Readiness Squadron, Elmendorf AFB, Alaska

8. Sep 08 - Jun 10, Air Force Logistics Readiness Functional Area Manager, later Assistant Executive Officer,
Director of Logistics, Deputy Chief of Staff for Logistics, Installations and Mission Support, Headquarters U.S. Air
Force, Washington, D.C.





9. Jun 10 - Jun 11, Commander, 8th Logistics Readiness Squadron, Kunsan Air Base, Republic of Korea

10. Jun 11 - Jun 12, Student, School of Advanced Air and Space Studies, Maxwell AFB, Alabama

11. Jun 12 - Jun 14, Commander, 49th Logistics Readiness Squadron, Holloman AFB, New Mexico

12. Jul 14 - Oct 15, Chief, Strategic Engagement Branch USTRANSCOM, Scott AFB, lllinois

13. Oct 15 - Present, Chief, Strategic Initiatives Commander's Action Group USTRANSCOM, Scott AFB, Illinois

MAJOR AWARDS AND DECORATIONS

Defense Meritorious Service Medal

Meritorious Service Medal with three oak leaf clusters
Joint Service Commendation Medal

Air Force Commendation Medal with one oak leaf cluster
Air Force Achievement Medal with two oak leaf clusters

EFFECTIVE DATES OF PROMOTION

Second Lieutenant May 28, 1997
First Lieutenant May 28, 1999
Captain May 28, 2001
Major February 1, 2007
Lieutenant Colonel May 1, 2012

OTHER MAJOR AWARDS
Best Mobility/Logistics Thesis, School of Advanced Air and Space Studies 2012
Daedalian Major General Warren R. Carter Logistics Readiness Award 2013 (Unit Award)

(Current as of January 2017)
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Work Paper on Interview of Lt Col Robert Bearden, USAF “F’ﬁ Exhibit |

Investigation of Devin Kelley TExhibit No.:
Project 2018C004 Namé: :
‘Date: “' poO&Q
‘ [BESQUIRE] |

Facts

On January 11, 2018, atapproximately 1200 hours, SA Rebecca Hyatt and SA Sandra Mercuri,
Department of Defense (DoD) Office of the Inspector General (OIG),-conducted an interview of Lt Col
Robert Bearden, USAF, U.S. Naval War College, Newport, RI. The interview was conducted
telephonically. Lt Col Bearden’s contact information is ‘as féllows: 703-595-9038,
robert.beardent@usnwe.edu, 57 Lock Lane, Portsmouth, RI, 02871.

Background

Lt Col Bearden served as the Commander of the 49" Logistic Readiness Squadron (LRS), Holloman Air
Force Base, NM, betwéen June 30, 2012 and -approximately June 30, 2014. Upon his arrival to the 49%
LRS, he was briefed by the outgoing Commander, Lt Col Frank Marconi, USAF, about Airman, Devin
Patrick Kelley, who-had carlier been convicted in a Court-Martial and was.in confinement at the Sccurity
Forces confinement facility awai‘ting transfer to-the Naval Consolidated Brig (NAVCONBRIG), Miramar,
CA.

Summary

Lt Col Bearden stated his duties ‘as the. Commander of'the 49 LRS comprised.of providing guidance to
the Airmen and Command, working'with the budget, overseeing the health and wellness of the service
members and execution of the-mission in addition to providing logistic support to the 49 Wing. In June
2012, Lt Col Bearden assumed command. from Lt Col Frank Marconi, USAF, who provided the
information regarding Kelley being in confinement.

Lt Col Bearden stated he-only had two face-to-face interactions with Kelley. The first instance Lt Col
Bearden recalled was shortly after Lt Col Bearden arrived to Holloman AFB, and ‘there was legal
paperwork which Lt Col Bearden needed to present to Kelley .in.person regarding his transfer to the
NAVCONBRIG Miramar. Lt Col Bearden added he went in person to'the Security' Forces confinement
facility to have Kelley sign the paperwork. Lt Col Bearden recalled the interaction being awkward,
because Kelley was in handcuffs at.the time, trying to-salute Lt Col Bearden but unable to.do so. Lt.Col
Bearden said the meeting was brief and professional as Kelley was instructed beforehand what would
occur at the signing. Lt Col Bearden recalled the meeting being tense but there were. no problems from
Kelley, and most of the discussion stemmed from him instructing Kelley: as to the transfer.

The second face-to-face interaction Lt.Col Bearden had with Kelley was when Kelley was released from
the NAVCONBRIG Miramar. Lt Col Bearden stated he facilitated Kelley’s out-processing which lasted
approximately one day and one night, in which Kelley resided on Holloman AFB until he was released
the following day. These were the:only two personal interactions Lt Col Bearden had with Kelley.

Since Lt Col Bearden-arrived after Kelley’s:court-martial conviction, he was not involved with either the
Security Force Office of Investigations (SFOI) or the Air Force Office of Special Investigations (AFOST)
investigations involving Kelley.
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Project 2018C004
Lt Col Bearden said he was only aware of Kelley possessing a firearm when MSgt Tracy Wolfe, First
Sergeant, notified him that he, Wolfe, was in possession of one of Kelley’s guns which Kelley voluntarily
relinquished for safety purposes prior to Lt Col Bearden’s arrival. According to Lt Col Bearden, Wolfe
responded to Kelley’s residence (at an unknown date and time) and wanted to make sure the residence
was safe prior to leaving. At that time, Kelley surrendered a .38 revolver to Wolfe. Lt Col Bearden
advised he could not remember if Wolfe mentioned this before or after Kelley’s transfer to
NAVCONBRIG Miramar, but remembered the discussion happened around that time. Lt Col Bearden
said, at the time, Wolfe was in constant contact with Kelley’s father, who ultimately took possession of
Kelley’s weapon and additional unidentified possessions from Wolfe. Lt Col Bearden said he recalled
Wolfe inquiring to Security Forces and to AFOSI about transferring the weapon to one of those
commands, but neither unit would take possession of the weapon because the item was not seized as
evidence. Lt Col Bearden did not believe there was any paperwork associated with this weapon, as it was
not an item of evidence. Additionally, Lt Col Bearden did not recall of any paperwork, which
documented the squadron’s transfer of the weapon to Kelley’s father when he assumed possession of the
gun. Lt Col Bearden said Kelley did not request possession of the gun again after he relinquished it, but
recalled Kelley inquiring about other items, which Lt Col Bearden could not identify.

Lt Col Bearden said he remembered hearing about threats Kelley made against members of the 49" LRS
Squadron, but did not know of anyone specific in which the threats were directed. The threats, Lt Col
Bearden clanfied, were of an “active-shooter” type, shooting individuals within the squadron possibly the
commander. Prior to Kelley’s release from confinement, there was discussion that Lt Col Bearden should
take more precautions to protect service members from Kelley upon his return. Lt Col Bearden recalled
this was why he issued the conditional barment memorandum to the Security Force Squadron in March
2013. At that time, Lt Col Bearden said he requested extra assistance from Security Forces Squadron to
escort and maintain control of Kelley upon his return. When Kelley returned from NAVCONBRIG
Miramar, Lt Col Bearden recalled a Security Forces person assisting in addition to a member of the
squadron who was assigned to stay with Kelley the night he retumed. Lt Col Bearden said Kelley stayed
one night post-confinement, in an extra room in the dorm, and the following day, Kelley was separated
from the U.S. Air Force. Lt Col Bearden said he did not recall hearing any personal threats from Kelley
towards him or anyone else.

Lt Col Bearden could not recall any specific reporting requirements that were initiated because of
Kelley’s conviction as a domestic violence offender. He said there may be a requirement, but he could not
remember off-hand. Additionally, he did not remember if he informed Kelley that Kelley was not allowed
to purchase a weapon due to his felony conviction and did not believe he referred Kelley to any
support/referral agencies.

Lt Col Bearden does not recall telling Devin Kelley that due to his convictions, he was not allowed to
purchase/own a weapon.

At the conclusion of the interview, Lt Col Bearden suggested the DoD OIG review or evaluate the method
and procedure for unit leadership taking possession of firearms from service members in instances where
safety is a concern. Lt Col Bearden advised speaking with MSgt Tracy Wolfe and Lt Col Frank Marconi
may also provide some additional insight for the DoD OIG investigation. Lt Col Bearden reported that he
had not been contacted or interviewed by any other agency regarding this matter. Lt Col Bearden did not
provide any further pertinent information. Since Lt Col Bearden did not have any additional questions, the
interview concluded at approximately 1234 hours.
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On January 12, 2018, Lt.Col Bearden €mailed the:names of the individuals that escorted Devin Kelley
during his out-processing: TSgt Hilton, 49 Security Forces, and SSgt Miller, 49 Logistics Readiness

Squadron.

HYATT.REBECCA. S| oansantestusan saons
Prepared by: USAN.138801 62,3®f)§?§20|&ousn:w:n'u'w
SA Rebecca S. Hyatt

SIMONTON.SHA, Digtallysigned by

y SIMONTON.SHAWN.G.1143

WN.C.11435043" 504359 .
-Date:2018.03.26 13:23:13
59 S
Supervisor:

SA Shawn Simonton

MERCURI. SANDR} oitaly sgnesty

ERCURI.SANDRAL.1148563981

Reviewed b)7 A.L1 1'4856398’.‘!,,"»6a'1e:1ms'.dmn'"m-.ss 0400
SA Sandra Mercuri
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US;CHANGE=::."
FROM: ‘
Base AD Force Management Section

634-24-5484

R,

Effective: (Date/Hour)
From: 17-MILITARY CONFINEMENT-SENTENCED PRISONER/30 DAYS ORMORE 34 t1ar-2013 0925

To: 00-PRESENT FOR DUTY (PFD) :

Location/Base: Method Of Return To Military Control
Holloman AFB, New Mexico

Determination of Lost Time by Unit Commander
1. Period of Absence From (Q7-Nov-2012 Thru  30-Mar-2013 Y Determined as Lost Time, Per AFI 36-2134

2. Determination of Absence From Thru

Cannot be Made at this Time Because

3A. Total Lost Days This Incident: 144 3B. Total Lost Days This Enlistment 144

REMARKS (Exptain Duty Status Change in detail)
(F)!&qélﬁsting to return member present for duty. Member was released on 31-Mar-2013 at approx.
rs.

Review duty status change info, make necessary changes, indicate approved and "refer” case to
"AFPC TFSC Duty Status (D_PTdS)" agency.

fll] 7.Commdnders/ApProval & fothier Required Coordination;
Base AD Force Management Section
~ Name, Grade, Title Signature
HALE-ROBINSON, AVIANE, SrA, HOLLOMAN AFB NM (ACC) //IELECTRONICALLY SIGNED//
Data Change Date: 01-Apr-2013

Base AD Unit Logistics Readiness Sq

Name, Grade, Title Signature
Bearden, Robert C., Lt Col, HOLLOMAN AFB NM (ACC) I/ELECTRONICALLY SIGNED//
Commander Date: 01-Apr-2013

AFPC TFSC Confinement Duty Status(DPTOS)

Name, Grade, Title Signature

Vargas, Saul, SSgt, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED/
NCOIC, Duty Hisfory/Info/Status Date: 01-Apr-2013

Base AD Force Management Section

Name, Grade, Title Signature

HALE-ROBINSON, AVIANE, SrA, HOLLOMAN AFB NM (ACC) //ELECTRONICALLY SIGNED//
Data Change Date: 01-Apr-2013

AFPC TFSC Confinement Duty Status(DPTOS)
Name, Grade, Title Signature
Vargas, Saul, SSgt, RANDOLPH AFB TX (AFPC) /IELECTRONICALLY SIGNED//

NCOIC, Duty History/Info/Status Date: 01-Apr-2013

CMS 2098 Case# 5310631 The Privacy Act of 1974 as amended applies.





~ _ AFPCI/DPSOR (Ret DS Coord) .

Name, Grade, Title . Signe
Foley, Denise, CIV, RANDOLPH AFB TX (AFPC) JIELECTRONICALLY SIGNED//
Retirements Technician Date: 01-Apr-2013

AFPC/DPSOS (Sep DS Coord)

Name, Grade, Title Signature

Lawrence, Robert, A1C, RANDOLPH AFB TX (AFPC) /IELECTRONICALLY SIGNED//
Adverse Actions Tech Date: 02-Apr-2013

AFPC Renl/Ext/SRBs (DPSOAE)

Name, Grade, Tille Signature

Ramirez, Cassandra L., SSgt, RANDOLPH AFB TX (AFPC) /IELECTRONICALLY SIGNED//
AF Reenlistments Tech Date: 02-Apr-2013

AFPC Service Dates (DPSIPV)

Name, Grade, Title Signature .

Kemp, Evelyn K., GS-7, RANDOLPH AFB TX (AFPC) I/ELECTRONICALLY SIGNED//
Service Date Technician Date: 03-Apr-2013

AFPC TFSC Confinement Duty Status(DPTOS)

Name, Grade, Title Signature

Vargas, Saul, SSgt, RANDOLPH AFB TX (AFPC) /IELECTRONICALLY SIGNED//
NCOIC, Duty History/Info/Status Date: 03-Apr-2013

Base AD Force Management Section
Name, Grade, Title . Signature

Shannon, Lakisha N, TSgt, HOLLOMAN AFB NM (ACC) //ELECTRONICALLY SIGNED!//
Asst NCOIC, Personnel Date: 04-Apr-2013

CMS 2098 Case# 5310631 The Privacy Act of 1974 as amended applies.
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BIOGRAPHY

UNITED STATES AIR FORCE

COLONEL ROBERT C. BEARDEN

Colonel Robert C. Bearden is the Vice Commander, 10th Air Base Wing, U.S. Air
Force Academy, Colorado Springs, Colorado. He directs a team of more than 3,000
military, civilian and contractor Airmen who conduct all base-level activities for the
entire installation including security, civil engineering, communications, logistics,
finance, contracting, chaplaincy, legal, lodging, medical, military and civilian
personnel, and force support programs. The 10th Air Base Wing supports over
4,000 cadets, a total military community of over 25,000 personnel, and executes a
$150 million operating budget.

Colonel Bearden has held various positions in base logistics squadrons and
commanded the 8th Logistics Readiness Squadron at Kunsan Air Base in the
Republic of Korea and the 49th Logistics Readiness Squadron at Holloman Air
Force Base in New Mexico where under his leadership the unit won the 2013
Daedalian Major General Warren R. Carter Logistics Effectiveness Award, naming
the unit the Best Logistics Readiness Squadron in the Air Force.

Colonel Bearden was born in Las Cruces, New Mexico and earned his commission through AFROTC at Oklahoma
State University. He is a distinguished graduate of the US Naval War College and a career logistics officer who
has served on the Air Staff and United States Transportation Command staff. Additionally, he has deployed in
support of Operation ENDURING FREEDOM with service in Saudi Arabia, Qatar, and Afghanistan.

EDUCATION

1997 B.A. Political Science, Oklahoma State University, Stillwater, Oklahoma

2001  Squadron Officer School, Maxwell Air Force Base, Alabama

2005 M.A. Organizational Science, George Washington University, Washington, D.C.

2007 Air Command and Staff College (by correspondence)

2007 Intermediate Development Education In-residence Credit; Air Force Intern Program, Washington, D.C.
2012  M.Phil. Military Strategy, School of Advanced Air and Space Studies, Maxwell Air Force Base, Alabama
2012  Air War College (by correspondence)

2014 Advanced Program in Logistics and Technology, University of North Carolina, Chapel Hill, North Carolina
2018 M.A. National Security & Strategic Studies, US Naval War College, Newport, Rhode Island

2019 Enterprise Leadership Seminar, University of North Carolina, Chapel Hill, North Carolina

ASSIGNMENTS

1. Jun 97 - Jul 98, Assistant to the Commander, AFROTC Det 670, Oklahoma State University, Stillwater,
Oklahoma. Later, student, undergraduate navigator training, NAS Pensacola, Florida

2. Aug 98 - Jul 01, Assistant Installation Deployment Officer, 354th Logistics Support Squadron, Eielson Air Force
Base, Alaska

3. Jul 01 - Jul 03, Flight Commander and Installation Deployment Officer, Logistics Plans Flight, 49th Logistics
Support Squadron. Later, Flight Commander, Vehicle Management Flight, 49th Logistics Readiness Squadron,
Holloman AFB, New Mexico

4. Aug 03 - May 05, Air Force Intern, Headquarters U.S. Air Force, Washington, D.C.

5. May 05 - Aug 05, Student, Advanced Logistics Readiness Officer's Course, Ft Dix, New Jersey

6. Aug 05 - Sep 06, Flight Commander, Vehicle Management Flight, 3rd Logistics Readiness Squadron,
Elmendorf AFB, Alaska

7. Oct 06 - Aug 08, Operations Officer, 3rd Logistics Readiness Squadron, Eimendorf AFB, Alaska

8. Sep 08 - Jun 10, Air Force Logistics Readiness Functional Area Manager, later Assistant Executive Officer,





Director of Logistics, Deputy Chief of Staff for Logistics, Installations and Mission Support, Headquarters U.S. Air
Force, Washington, D.C.

9. Jun 10 - Jun 11, Commander, 8th Logistics Readiness Squadron, Kunsan Air Base, Republic of Korea

10. Jun 11 - Jun 12, Student, School of Advanced Air and Space Studies, Maxwell AFB, Alabama

11. Jun 12 - Jun 14, Commander, 49th Logistics Readiness Squadron, Holloman AFB, New Mexico

12. Jul 14 - Oct 15, Chief, Strategic Engagement Branch USTRANSCOM, Scott AFB, lllinois

13. Oct 15 - Jul 17, Chief, Strategic Initiatives Commander’s Action Group USTRANSCOM, Scott AFB, lllinois
14. Jul 17 - Jun 18, Student; US Naval War College, Naval Station Newport, Newport Rhode Island

15. Jun 18 — Present, Vice Commander, 10th Air Base Wing, US Air Force Academy, Colorado

MAJOR AWARDS AND DECORATIONS

Defense Meritorious Service Medal with oak leaf cluster
Meritorious Service Medal with three oak leaf clusters
Joint Service Commendation Medal

Air Force Commendation Medal with one oak leaf cluster
Air Force Achievement Medal with two oak leaf clusters

EFFECTIVE DATES OF PROMOTION

Second Lieutenant May 28,1997
First Lieutenant May 28, 1999
Captain May 28, 2001
Major February 1, 2007
Lieutenant Colonel May 1, 2012
Colonel . April 1, 2018

OTHER MAJOR AWARDS
Best Mobility/Logistics Thesis, School of Advanced Air and Space Studies 2012
Daedalian Major General Warren R. Carter Logistics Readiness Award 2013.(Unit Award)

" (Current as of October 2019)
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DEPARTMENT OF THE AIR FORCE [Efbifo. *

\ K] xhibit No
AIR FORCE OFFICE OF SPECIAL 1§\E-S_TIGATIONS %

: ’Date: “ e
8E

SQUIRE,

i

MEMORANDUM FOR 49 Logistics Keadiness Sq

FROM AFOSI Detachment-225
Det 225 640 Delaware Ave (Bldg 293) Holloman. AFB ‘NM 88330

SUBJECT; Notifieation of AFOST Inveshgatlon mvolvmg A1C Devin. Kelley (634-24- 5484)
case numberi225-C-128-G--32329111651413,

- 1. This.is to inform you there.is an ori- -going AFOSI 1nvest1gat10n involving A1C Kelley friom
the 49 LOGISTICS READINES SQ 1AW AFPD 71-1, Criminal’ Invéstigations and

- Counterintelligencs, paragraph 7.53:; Air Force Commanders "Domot reassigrr order or permiit: |
any type of; mvestxga’non orteke: any: othe1 afficial action against someone undergoing an
AFOSI mvestlganon before coordinating with AROSI4nd fheservicing SJA." We.recémmend:
you place this: individual on administrative hold IAW AFI 36-3208 to: prévent PCS and/or
retirernent pending completion of the mvesngahon and command action if applopnate Please -
coordinate-any TDY orleaveirequests conceming this. individbal with AFQSI prlo1 to.approval.

2. Please endorse this lefter:and fax it to!DET 225, &t 575-572-3657. ‘The case. agent asmgnea to
this.inVestigation.is SA James Hoy If you.have any guestions concerning-the. 1nvest1gat10n L

can be leached at 575"‘572 7143“*‘ """"" - e e e e et st es o e o -

/ 8% Specxal Agent USAF
Supermtendent AFOSI Detachmenit 225

3

,. o

UNCLASSIFIED

DODOIG 003039

USA00014794
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Exhibit No.: 1R

; o Name: bgg,\;\im

{ |

. 3 Date: |- .

DEPARTMENT OF THE AIR FORCE B
HEADQUARTERS 49TH WING (ACC) . —

HOLLOMAN AIR FORCE BASE NEW MEXICO

MEMORANDUM FOR 49 LRS/CC.
A1CDevin Kellgy

EROM: 49TH WG/CV

SUBIECT: '.'Cc'nt'ral..R’e'gis't'ry Board. (CRB) Incident Deteriination’

1. -The CRB 1net on 21 October 201§ to review incident20] 10050 involving A1G Devin Kellpy
The allegation was child physical makrcaiment. of J B L IEby A1C Devin Kellgy, The bom((
«determined the incident-deferr et@ d not meet thie ériteria for child physical. inaltreatinert
and entry into the.DoD Central REgistry database.

2. 1AW AFI1.40-301,.if the alleged offender oi-victini disagrees with the determination, either
may Tequest an Incident Status'Determination Review (ISDR) The request must be submitted.in
writing:to the Family Advocacy Office within:30 days of notification ofthe CRB detérminatioi.
‘The Family. Advocacy Officé will présent the ISDR réquest to;the:CRB Chaiipeison. An ISDR
may be graitéd wiien there:is new inforniation that svas:mnot presented to the CRB, and that
infoimation conld affect the outcome:determination;- An ISDR: may also be granted:if the
commlttee failed:to comply with the CRB’s published. directives-and standards. A. signéd and
dated:copy of this letter must be atlached to the reqiest.

. The CRB fnidings are o be; shared betwegii youand-A C Kellg,;/ This letter serves as:
venﬂcatlon of the date.of notificafion. Both of you must-sigu and date this. letter:and | provide a

copy (d A'1C Kellyyas-arecord of the CRB determination date. Quesnons. may. be addressed (o’
the Family AdvocacyOffice at (DSN) 572:7061.

\

KEVIN A. HUYCK
Coloniel, USAF
Vice Commiandér

\Lch 1\

: Commande/ Slgmtme/Dale Signed : Sponsm Slgnatme/Date S/ gned

FEHANK MARCOMI, Lt Col; USAF
Comimander, 48in Luglshcs ‘Readiness Squadron

FOR OFFICIAL USE ONLY". This douummcomams ‘information that'is legallypriviléged, piotécted by the Privacy Act ‘o[ 1974 (5ce AFI33-
332),the THealth lusurance;Portabitity and-Accountabitity. Act (Public Law108:191; section'16d4:512(b).and (c)) and DoD' Directive 6025.18:R..
Paticit-authorization is-not [cqmred for. appropriaie releases required, by law; lllough relcnsc ofy mfommnon must be teacked. The ‘mlhunzcd
récipient of this informiition is‘prohibiited- froii disclosing Ihis-inforntation 1o doy.other party z and s required 1o desiroy-ilie mfomnhun afterits
staicd need has bccn ‘ilfilled, unless othierivise réquiréd by v This:infarmation is exeipt: Tram: niandatory disclosute under the Ereedony: ‘of
lnfonnahon Act, 5 UL S C. >12ns c\cmpuon G may-apply. “If.you recéived this, in; error pleasg-notify thé: HOSpl('lVC]lI\IO'S Privacy:Officer by,
calling (57)) 572-7061.and'shred all: coplcs of this document:

DODOIG 002997

USA00014752
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4, 2091, in the aboyve miatiet.

~ STATE OF NEW MEXICO _
CHILPREN, YOUTH ANP FAMILIES DEPARTMENT

FAX TRANSMITTAL SHEET

TO: TSgt. Jones FAX NO; 572-8799
JAG QOffice o

PATE: October12. 2011

FRQOM; Michael Kwasniewski : : .F/_s}x_No, 157'5-)-437;3034'

Children’s' Court Attorney
575-434-5950 &%t 1108

6764345050 { | T~076  P.001/006  F-322

Number of p:age's,ii'ncluding this-cover sheet: - _(O RE: JQ-2014410 Djv.IV (Otero County)

RE: In the Matter of JIl M. | I, = Chifd; and concerijing Tessa Keligy, Devin

Kelley and Jesselevine, Respondents.

\

Attached is a copy of Judgnient and Disposition As to. Tesgg Kelley and Devin Kelley

and Commencement of Adjudicatoty Hearing Conceming Jgsse Leving, filed October

et e e - . & - . . B N

Can you ;p’lé‘a‘_sé: fax a copy of this 1o Agent Hoy at 0sl

Thank you.

YOU HAVE RECEIVED THIS FAX 1Y ERROR, PLEASE DO NOT READ OR DISTRIBUTE THE SUBSEQUENT

B L OSSN

* THE FOLLOWING FAX TRANSMISSION CONTAINS:CONFIDENTIALAND/OR PRIVILEGED INFORMATION. IF: .~

'TRANSM[ésloN. INTENTIONAL DISCLOSURE: OF THIS:MATERIAL MAY BE PROSECUTED PURSUANT TO o

NMSA 1978, SECTION 32A-4-33 (1815).

2200:NPIAN WELLS, AAMOGORDO, NEW MEXICO. 88310
(575) 434-5950

DODOIG 002998

USAQ0014753






Exhibit

ExhibitNo..

3 | o ame }5 Rydecy

|Date: 20
.i E [_5()1) [ R_[; |

DEPARTMENT OF THE AIR FORCE

49THLOGISTICS READINESS SQUADRON {ACC)
HOLUOMAN AIR-FORCE.BASE, NEW MEXICO

MEMORANDUM. FOR'A1C DEVIN P. KELLEY

FROM:: 49 LRS/LGRD
SUBJECT: Letter of Reprimand

1. 0n 3 February 2012, you were briefed by Mrs..Valorie Rowe that youwould need to remain
in the lacal area for standby-training and were required to-be available if there was a standby
call, ‘On-4 February 2012, you.sent a text-message:to:SrA Johran Woods.at, approximately 08:32
asking: whieh the:truck was going to arrive so. that: you could make plans to go to Ruidoso. -On6
Febriiary . 2012, Mrs. Rowe asked you why you texted ‘SrA-Woods: to. see. when the truck was:
going.to come in when you were prevrously told that you-were to stay.in, the local area, You'
stated that you thought if your finished- completmgthe truck that you could go. to Ruidoso and:
that you-thought Ruidoso was .inthe:Iocal: afea: Mrs. Rowe then told: you-that you had been.
previously briefed on Friday not to: leave Alamogordo. Upon the énd ‘of the disciission, Mrs..
Rawe:reminded you that you both were going to.go and talk to MSgt Bizzack :about.what had
happeried. You left the office ‘and :disrespectfully: stated “I know;,. you- told me three. times:
dlready”¥ After leaving the office. you stated “She’s a fucking bltch”, referring to: Mirs. Rowe:.
Mrs. Rowe went td the door to have you come. ‘back into the'office to:take-you. down to the.First:
............. - Sergednt-and-asked- you- -if-you-had-said- anythmganegatlve about.,herx.and~you said-no.- ~Your—...—_..___.
actiohs -aré unacceptable and.aré not adhenng to the Ajr Farce standards; and good. ordér and '
discipline.

2. You aré hereby repfimanded!t You are in violation -of Article: 134 of the Uniform Code of
Military Justice, General Article and.Article 107 False Official Staterrients. In the: Air Force,. all.
airmen must mamtam exemplary standards of eonduct, including-respect and courtesy-toward
others; including: your civilian supervisors. | will not tol_erate disrespect from anyene in this
organization toward any of their superiors, . Your disrespect has been detrimental to unit:
morale and the discipline of this.organization: Additionally; by telling Mrs. Rowe:that-youy did .
npt say anythmg negatlve about her when. in fact you did was makmg a false official statement.
Maklng a false ofﬁcnal statement is a cnmmal act and punlshable under the UCNIJ You can
martlaled for such conduct ! cannot and WIII not tolerate thls behavnor in thls umt Dlsrespect
to. others, profanity, and lack of integrity degrade the mission of the Air Forcs, a mission that
can only be dccomplished by trustworthy people, Having identified- yourself as a person
réquiring; cléseé siipervision, you cari-expect te have your future actions c,losel_y scrutinized.. Rest.
assured that | will feact strongly to:ahy:future mishéhavior on:your part.

Global FRMR For VRS ica

USA00014743





3. Privacy Act Statement: AUTHORITY: 10'U.5.C. 8013. PURPOSE: To obtain any comments or
documents you desire to-subinit-{on & voluntary basis) for consideration concerning this actior.
ROUTINE. USES: Provides you an opporturiity to submit comments or -documents: for
consideration. If provided, the camments and documents you submit become a part of the
action. DISCLOSURE: Your writtén ackhowledgment of receipt and signdture are mandatory.
Any other comment or document you-provide iszvoluhtary. '

4. You will acknowledge receipt of this: letter immediately by 'sigriing the ackndwie‘d'ge‘m'ent.
below. Within three (3] duty ddys from the day you received this letter, you will sign the 1st lhd
below. Any comments or documents you wish to be considered concerning this letter must be
submitted at:that time. You will be.notified of my final.decision within three (3) duty days of
‘your response.

JOHN A. DE:

:0IC Distribution

DODOIG . 002989

USA00014744






DErARTMENT OF THE AIR FORCE

HEADQUARTERS 43TH WING fACC)
HOLLOMAN AIR FORCE BASE. NEW MEXICO

Exhibit No.:

Date: o)

MEMORANDUM FOR A1C DEVIN PATRICK KELLY (SSN 634-24-5484) T s (e
FROM: 49 LRS/CC
SUBIECT: Letter of Reprimand

1. Investigation has revealed that you physically assaulted Mrs. Tessa K. Kelley on or about
February 17, 2012 at 2629B McKinley Loop, Holloman AFB, NM. That on multiple occasions
you physically assaulted your spouse, on this occasion you punched her in the arm and slapped
her with an open hand while you were involved in a verbal/ physical altercation.

2. You are hereby reprimanded! Your actions violated Article 128 of the UCMJ-Assault. 1 need
you to understand that your conduct was criminal and cannot continue. Our second core value,
Service before Sclf, refers to the fact that professionals cannot indulge themselves in displays of
anger or frustration that would bring discredit upon themselves and the Air Force, a precept that
you clearly violated. When faced with similar situations in the future, you will exercise the sound
judgment expected of a Airman as outlined in AFI 36-2618, the Enlisted Force Structure. Read
it! I expect you to attend all the counseling sessions set forth for you by the Family Advocacy
office, and that you resolve all future disagreements with your spouse in a professional manner.
You should consider this an opportunity for self-improvement and carefully review your conduct
and commitment to the Air Force. Consequences for any subsequent unacceptable behavior may
be more severe disciplinary action.

3. AUTHORITY: 10 U.S.C. 8013. PURPOSE: To obtain any comments or documents you
desire to submit (on a voluntary basis) for consideration concerning this action. ROUTINE
USES: Provides you an opportunity to submit comments or documents for consideration. If
provided, the comments and documents you submit become part of this action. DISCI.OSURE:
Your written acknowledgment of receipt and signature are mandatory. Your endorsement is not
an admission of guilt. Any other comments or documentation you provide is voluntary.

4. You will acknowledge receipt of this reprimand. You have 3 duty days to provide any
comments or documents you wish to be considered concerning this LOR. Those comments will

become a part of the record.

Tathon tiberd gl
NATHAN MCLEOD-HUGHES, Maj, USAF
Acting Commander, 49th Logistics Readiness Squadron

Global ®ower for America

DoDIG 000243

USA00013387





SUBJECT: Lettet of Repririiand

1§t 1 A1C DEVIN PATRICK KELLY-(SSN 634:24-5484)

"MEMORANDUM FOR 49 LRS/CC |

T acknowledge receipi-and understandingon (7 a1 understand that'] have 3 workdays

f this letter to provide a response, anid that 1 fivust include in my response: any
uments I wnsh to be consxdered concemmg this letter. I'intend/do not intend to

-eﬁ'e& and filed m,your..e ;If 2 . ;

iz f"7 T have rev1ewed the résponse.- My firial: decrsxon ‘is: this. Ietter stands:as written-and 1
mtend to: ﬁle this .ORin: your UIF.

;KM MA;((%—/ Af(atl OJAF

Commander 49xh Logxsnw Rwdm&ss Squadron

Recelpt and mders;gndmg acknowledged on. ,72 Mk A\, at \ 9\’\ SHm

634-24-5484

DoDIG 000244

USA00013388






Exhibit

Exhibit No.: |
. 5 OMB No. 1140-0020
US. Department of Justice Name: ){N\AC("’Q . . .
Bureau of Alcohol, Tobacco, Firearms andDate: | -] (o |\ Firearms Transaction Record Part I -

OFESQUIRE Over-the-Counter (>

WARNING: You may not receive a firearm if prohibited by Federal or State law. The information you provide will | Transferor's Transaction
be used to determine whether you are prohibited under law from receiving a firearm. Certain violations of the Gun | Serial Number (7f any)
Control Act, 18 U.S.C. §§ 921 et. seq., are punishable by up to 10 years imprisonment and/or up to a $250,000 fine.

Prepare in original only. All entries must be handwritten in ink. Read the Notices, Instructions, and Definitions on
this form. “PLEASE PRINT.”

Section A - Must Be Completed Personally By Transferee (Buyer)

1. Transferee's Full Name
Last Name First Name 'Middlc Name (if no middle name, state “NMN")

[<\TRN D | Ol

2. Current Residence Address (U.S. Postal abbreviations are acceptable. Cannot be a post office box.)
Number and Street Address City County State | ZIP Code

209 %M\\&Q\},UO? Ho\\swan AFH Olsro Nm | $¢3 30

3. Place of Birth 4. Height |5. Weight |6. Gender l/ 7. Birth Date

U.S. City and State -OR- |Foreign Country Fi. _2 (Lbs.) Male Month Day Year
In. \ 70 Female[ | o e ‘

Sa Maege, TX \2 991

8. Social Sccurity Number (Optional, but will help prevent misidentification) | 9. Unique Personal Identification Number (UPIN) if applicable (See

{ Instructions for Question 9.)
\AH “PFH -4+

10. Race (Ethnicity) (Check on;‘g‘}}nc\r!e boxes. See Instructions for Question 10.)

[:] American Indian or Ala}‘_ij Native l:] Black or African American Native Hawaiian or Other Pacific Islander
D Hispanic or Latino [:] Asian White

11. Answer questions | 1.a. (see exceptions) through 11.1. and 12 (if applicable) by checking or marking “yes” or “no” in the boxes to the right of the questions.

a. Are you the actual transferce/buyer of the firearmg(s) listed on this form? Warning: You are not the actual buyer if you are Y. No
acquiring the firearm(s) on behalf of another person. If you are not the actual buyer, the dealer cannot transfer the fircarm(s) 6 |
to you. (See Instructions for Question 11.a.) Exception: If you are picking up a repaired firearm(s) for another person, you are not B
required o answer 11.a. and may proceed to question 11.b.

b.  Arc you under indictment or information in any court for a felony, or any other crime, for which the judge could imprison you for Yes | N
more than onc year? (See Instructions for Question 11.b.) ]

¢. Have you ever been convicted in any court of a felony, or any other crime, for which the judge could have imprisoned you for more | Yes lNﬂ
than one vear, even if you reccived a shorter sentence including probation? (See Instructions for Ouestion 11.c.) D

d. Are you a fugitive from justice? IY—S N

e. Are you an unlawful user of, or addicted to, marijuana or any depressant, stimulant, narcotic drug, or any other controlled substance? E“

f. Have you ever been adjudicated mentally defective (which includes a determination by a court, board, commission, or other lawful v
authority that you are a danger to yourself or to others or are incompetent to manage your own affairs) OR have you ever been [i]s
committed to a mental institution? (See Instructions for Question 11.1.)

g Have you been discharged from the Armed Forces under dishonorable conditions? Yes

h. Are you subject to a court order restraining you from harassing, stalking, or threatening your child or an intimate partner or child of | Yes
such partner? (See Instructions for Question 11.h.)

7|z fae| iz |32

1. Have you ever been convicted in any court of a misdemeanor crime of domestic violence? (See Instructions for Question 11.i.) Yes

j.  Have you ever renounced your United States citizenship? \ﬁ le

k. Are you an alien illegally in the United States? H V[ﬁ

l.  Are you a nonimmigrant alien? (See /nstructions for Question 11.1.) If vou answered “ne” to this question, do NOT respond 1o Yes [Nﬂ
quesiion 12 and proceed to question 13. O

12. 1f you are a nonimmigrant alien, do you fall within any of the exceptions set forth in the instructions? (If “yes,” the licensee must ves | No
complete question 20d.) (See Instructions for Question 12.) If question 11.1. is answered with a “no"” response, then do NOT E11 =]
respond to question 12 and proceed to guestion 13.

13. What is your State of residence | 14. What is your country of citizenship? (List/check more than |15, If you are not a citizen of the United States,
(if any)?! (See Instructions for one, if applicable. If vou are a gitizen of the United States, what is your U.S.-issued alien number or
Question 13.) proceed to question 16.) United States of America admission number?

Nay, Ml O [ ] Other (Specify)
Note: Previous Editions Are Obsolete 'l‘rlnsfencmeﬂ Page ATF Form 4473 (5300.9) Part |
Page 1 of 6 STAPLE IF PAGES BECOME SEPARATED Revised August 2008
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I certify that my answers to Section A are true, correct, and complete. I have read and understand the Notices, Instructions, and Definitions
on ATF Form 4473. T understand that answering “yes” to question 1L.a. if I am not the actual buyer is a crime punishable as a felony under
Federal law, and may also violate State and/or local law. I understand that a person who answers “yes” to any of the questions 11.b. through
11.k. is prohibited from purchasing or receiving a firearm. [ understand that a person who answers “yes” to question 11.1. is prohibited from
purchasing or receiving a firearm, unless the person also answers “yes” to question 12. I also understand that making any false oral or
written statement, or exhibiting any false or misrepresented identification with respect to this transaction, is a crime punishable as a felony
under Federal law, and may also violate State and/or local law. [ further understand that the repetitive purchase of firearms for the purpose
of resale for livelihood and profit without a Federal firearms license is a violation of law (See Instructions for Question 16).

16. Transferee's/Buyer’s Signature Fl Certification Date
V\%/@d | e

ion B - Must Be Completed By Transferor (Seller)

18. Type of firearm(s) to be transferred (check or mark all that apply): 19. If sale at a gun show or other qualifying event.
[Xf’landgun [ ]Long Gun [] Other Firearm (Frame, Receiver, efc.| Name of Event '
(rifles or See Instructions for Question 18.)
shotguns) City, State
20a. Identification (e.g., Virginia Driver’s license (VA DL) or other valid government-issued photo identification,) (See Instructions for Question 20.a.)
Issuing Authority and Type of Identification Number on Identification Expiration Date of Identification (if any)

i Month Day Year
I'x Ly 45638/92 02| \1 | 101§
20b. Alternate Documentation (if driver’s license or other identification document does not show current residence address)
PCS orders AE-032159

20c. All Aliens: Type and dates of documents that establish 90-day residency (e.g., utility bills or lease agreements). (See Instructions for Question 20.c.)
Type(s) of Document Date(s) of residence indicated on documents

20d. Nonimmigrant Aliens Must Provide: Type of documentation showing an exception to the nonimmigrant alien prohibition. (See Instructions for
Question 20.d.)

Questions 21, 22, or 23 Must Be Completed Prior To The Transfer Of The Firearm(s) (See Instructions for Questions 21, 22 and 23.)
21a. Date the transferee’s identifying information in Section A was transmit-| 21b. The NICS or State transaction number (if provided) was:
ted to NICS or the appropriate State agency: (Month/Day/Year) K

Month J Day Year 1 2 “\6- Y MQ

o ol e v 2050

D No resolution was provided within 3 business days.

21c. The response initially provided by NICS or the appropriate State 21d. Ifinitial NICS or State response was “Delaved, " the following
agency was: response was reccived from NICS or the appropriate State agency:
Proceed D Delayed D Proceed (date) i
Denied [The firearm(s) may be transferred on D Denied (date) )
Cancélisd (MDI date provided by NICS) | -
if State law permits (optional)] D Cancelled (date) &
i

2le. (Complete if applicable.) After the fircarm was transferred, the following response was received from NICS or the appropriate State agency on: t
(date). D Proceed D Denied D Cancelled )
21f. The name and Brady identification number of the NICS examiner (Optional)

Tevrri 154 4

(name) (number)

oo e

i

22. D No NICS check was required because the transfer involved only NFA fircarm(s). (See Instructions for Question 22.)

23: D No NICS check was required because the buyer has a valid permit from the State where the transfer is to take place, which qualifies as an

exemption to NICS (See Instructions for Question 23.)
Issuing State and Permit Type Date of Issuance (if any) Expiration Date (if any) | Permit Number (if any)

l

Section C - Must Be Completed Pemﬁi By Transferee (Buyer)
If the transfer of the firearm(s) takes place on a different day from ¢ that the transferee (huyer) signed Section A, the transferee must complete

Section C immediately prior to the transfer of the fircarm(s). (See Instructions for Question 24 and 25.)
1 certify that my answers to the questions in Section A of this form are still trne rarreans <=2 - . 12606
24. Transferee’s/Ruvasta €=

D E——





Section D - Must Be Completed By Transferor (Seller)

26. 27. 28. ! 29. 30.
Manufacturer and/or Importer (If the Model Serial Number Type (pistol, revolver.rifle, | Caliber or
manufacturer and importer are different, shotgun, receiver, frame, Gauge
the FFL should include both.) ete.) (See instructions for
question 29)

FA A Wina tcas ¢

\€5 7099 Zevolver (3% S¢)

30a. Total Number of Firearms (Please handwrite by printing e.g., one, two, three, etc. Do not use numerals,)  |30b. Is any part of this transaction a

Ornee

Pawn Redemption? l :l Yes g No

3@!‘ Use by FFL (See Instructions for Question 30c.)

X

¥30-385F- Zsas

b 4 / Complete ATF Form 3310.4 For Multiple Purchases of Handguns Within 5 Consecutive Business Days

31. Trade/corporate name and address of transferor (seller) (Hand stamp may be | 32. Federal Fircarms License Number (Must contain at least first

used.) Holloman Exchange
Bldg 227 Drawer V
551 4th Strget
Hollomai AFB

three and last five digits of FFL Number X-XX-XXXXX.)
(Hand stamp may be used.)

FFL 5-85-035-01-2M-01293

Nmmnm
The Person sferring The Firearm(s) Must Complete Questions 33-36. For Denied/Cancelled Transactions,
The Person Who Completed Section B Must Complete Questions 33-35.

I certify that my answers in Sections B and D are true, correct, and complete. 1 have read and understand the Notices, Instructions, and Definitions
on ATF Form 4473. On the basis of: (1) the statements in Section A (and Section C if the transfer does not occur on the day Section A was com-
pleted); (2) my verification of the identification noted in question 20a (and my reverification at the time of transfer if the transfer does not occur on the
day Section A was completed); and (3) the information in the current State Laws and Published Ordinances, it is my belief that it is not unlawful for
me to sell, deliver, transport, or otherwise dispose of the fircarm(s) listed on this form to the person identified in Section A.

33. Transferor’s/Seller’s Name (Please print)|34. Trapsferoff s/Seller’s ture 35. Transferor’s/Scller’s Title 36. Date Transferred
Sp eors, WMacks, /ﬁ = N\ [ Seler esee o) (S
= b

NOTICES, INSTRUCTIONS AND DEFINITIONS

Purpose of the Form: The information and certification on this form are
designed so that a person licensed under 18 U.S.C. § 923 may determine if he
or she may lawfully sell or deliver a fircarm to the person identified in
Section A, and to alert the buyer of certain restrictions on the receipt and
possession of fircarms. This form should only be used for sales or transfers
where the seller is licensed under 18 US.C. § 923. The seller of a firearm
must determine the lawfulness of the transaction and maintain proper records
of the transaction. Conscquently, the seller must be familiar with the
provisions of 18 U.S.C. §§ 921-931 and the regulations in 27 CFR Part 478.
In determining the lawfulness of the sale or delivery of a long gun (rifle or
shotgun) 10 a resident of another State, the seller is presumed to know the
applicable State laws and published ordinances in both the seller’s State and
the buyer's State.

After the seller has completed the firearms transaction, he or she must make
the completed, original ATF Form 4473 (which includes the Notices, General
Instructions, and Definitions), and any supporting documents, part of his or
her permanent records. Such Forms 4473 must be retained for at least 20
years. Filing may be chronological (by dare), alphabetical (by name), or
numerical (by transaction serial number), as long as all of the seller’s
completed Forms 4473 are filed in the same manner. FORMS 4473 FOR
DENIED/CANCELLED TRANSFERS MUST BE RETAINED: If the transfer
of a fircarm is denied/cancelled by NICS, or if for any other reason the
transfer is not complete after a NICS check is initiated, the licensee must
retain the ATF Form 4473 in his or her records for at lcast 5 years. Forms
4473 with respect to which a sale, delivery, or transfer did not take place shall
be separately retained in alphabetical (by name) or chronological (by date of
transferee’s certification) order.

DODOIG
If you or the buyer discover that an ATF Form 4473 is incomplete or
improperly completed after the firearm has been transferred, and you or the

uyer wish to make a record of your discovery, then photocopy the inaccurate
form and make any necessary additions or revisions to the photocopy. You only
should make changes to Sections B and D. The buyer should only make changes
10 Sections A and C. Whoever made the changes should initial and date the
changes. The corrected photocopy should be attached to the original Form 4473
and retained as part of your permanent records.

Over-the-Counter Transaction: The sale or other disposition of a fircarm by a
seller to a buyer, at the seller’s licensed premises. This includes the sale or other
disposition of a rifle or shotgun to a nonresident buyer on such premises.

State Laws and Published Ordinances: The publication (ATF P 5300.5) of
State fircarms laws and local ordinances ATT distributes to licensees.

Exportation of Firearms: The State or Commerce Departnents may require you
to obtain a license prior to export.

Section A

Question 1. Transferce’s Full Name: The buyer must personally complete
Section A of this form and certify (sign) that the answers are true, correct, and
complete. However, if the buyer is unable to read and/or write, the answers
fother than the signature) may be completed by another person, excluding the
seller. Two persons (other than the seller) must then sign as witnesses to the
buyer's answers and signature.

When the buyer of a firearm is a corporation, company, association, partnership,
or other such business entity, an officer authorized to act on behalfl of the business
must complete Section A of the form with his or her personal information, sign
Section A, and attach a written statement, executed under penalties of perjury,
00639dug: (A) the fircarm is being acquired for the use of and will be the property
of that business entity and (B) the name and address of that business entity.
ATF Form 4473 (5300.9) Part |
Revised August 2008
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Exhibit

Exhibit No y . 3 2\ OMB No. 1140-0020
U.S. Department of Justice .
Bureau of Alcohol, Tobacco, - ,,E Firearms Transaction Record Part 1 -
Date:) - j(o - ¢ \(
OI 'SQUIRI Over-the-Counter
e ——————

WARNING: You may not receive a firearm if prohibited by Federal or State law. The information you provide will |Transferor's Transaction
be used to determine whether you are prohibited under law from receiving a firearm. Certain violations of the Gun  |Serial Number (If any)
Control Act, 18 U.S.C. §§ 921 et. seq., are punishable by up to 10 years imprisonment and/or up to a $250,000 fine.

Prepare in original only. All entries must be handwritten in ink. Read the Notices, Instructions, and Definitions on
this form. “PLEASE PRINT,”

Section A - Must Be Completed Personally By Transferee (Buyer)

1. Transferee's Full Name
Last Name First Name 'Middle Name (If no middle name, state “NMN"')

\TIN DVEA Pnteick

2. Current Residénce Address (U.S. Postal abbreviations are acceptable. Cannot be a post office box.)

Number and Street Address City County State | ZIP Code
At emclnln | ap ¥ Hdlowa peR | otaco | WM | 6330
3. Place of Birth 4. Height |5. Weight (6. Gender 7. Birth Date

U.S. City and State -OR- |Foreign Country Ft. 5 (Lbs.) Male d Month Day
A0 Marcas Toxie m_ 3 | \7O | Femae[ ]| OQ | \Q

8. Social Security Number (Optional, but will help prevent misidentification) |9. Unique Personal Identification Number (UPIN) if applicable (See

\0 21«‘ - a\\,(_, 6 L{«L’ Instructions for Question 9.)

10. Race (Ethnicity) (Check one or more boxes. See Instructions for Question 10.)

[ ] American Indian onlAluLJ Native [ ] Black or African American [_] Native Hawaiian or Other Pacific Islander
D Hispanic or l.auno y [:] Asian [:B'White

11. Answer questions 11.a. (uezm;m'am)hm@ 11.1. and 12 (if applicable) by checking or marking “yes” or “no” in the boxes to the right of the questions.

a. Arc you the actual transferee/buyer of the firearm(s) listed on this form? Warning: You are not the actual buyer if you are Yes | No
acquiring the firearm(s) on behalf of another person. If you are not the actual buyer, the dealer cannot transfer the firearm(s)| ] | []

to you. (See Instructions for Question 11.a.) Exception: If you are picking up a repaired firearm(s) for another person, you are not

required to answer 11.a. and may proceed o question 11.b.
b. Are you under indictment or information in any court for a felony, or any other crime, for which the judge could imprison you for Yes

more than one year? (See Instructions for Question 11.b.) ]
c. Have you ever been convicted in any court of a felony, or any other crime, for which the judge could have imprisoned you for more | Yes
than one year, even if you received a shorter sentence including probation? (See Instructions for Question 11.c.) ]
d. Are you a fugitive from justice? Ylf]'
e. Are you an unlawful user of, or addicted to, marijuana or any depressant, stimulant, narcotic drug, or any other controlled substance? Ylfl‘
f. Have you ever been adjudicated mentally defective (which includes a determination by a court, board, commission, or other lawful
authority that you are a danger to yourself or to others or are incompetent to ge your own affairs) OR have you ever been YCe]‘
committed to a mental institution? (See Instructions for Question 11.1.)
g. Have you been discharged from the Armed Forces under dishonorable conditions? Ylf]'

Are you subject to a court order restraining you from harassing, stalking, or threatening your child or an intimate partner or child of | Yes
such partner? (See Instructions for Question 11.h.)

i. Have you ever been convicted in any court of a misdemeanor crime of domestic violence? (See Instructions for Question 11.i.) Yes
j.  Have you ever renounced your United States citizenship? Yés
k. Are you an alien illegally in the United States? -
. Are you a nonimmigrant alien? (See Instructions for Question 11.1,) If you answered “no " to this question, do NOT respond to Yes

question 12 and proceed to question 13.
12. If you are a nonimmigrant alien, do you fall within any of the exceptions set forth in the instructions? (If “yes,” the licensee must Yes
complete question 20d.) (See Instructions for Question 12.) If question 11.1. is answered with a “no" response, then do NOT O
respond (o questi

Oz |0 [EpZ (32 K2 b7 | 592 |2 K13 (7 (7

13. What is your State of residence | 14. What is your country of citizenship? (List/check more than |15. If you are not a citizen of the United States,
(if any)? (See Instructions for one, if applicable. If you are a citizen of the United States, what is your U.S.-issued alien number or
Question 13) proceed to question 16.) E‘ United States of America admission number?

New Mesa co [] other (Specify)
Note: Previous Editions Are Obsolete Transferee (Buyer) Continue to Next Page ATF Form 4473 (5300.9) Part |
Page 1 of 6 STAPLE IF PAGES BECOME SEPARATED Revised August 2008
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1 certify that my answers to Section A are true, correct, and complete. I have read and understand the Notices, Instructions, and Definitior
on ATF Form 4473. I understand that answering “yes” to question 11.a. if I am not the actual buyer is a crime punishable as a felony unde
Federal law, and may also violate State and/or local law. I understand that a person who answers “yes” to any of the questions 11.b. throu
11.k. is prohibited from purchasing or receiving a firearm. 1 understand that a person who answers “yes” to question 11.l. is prohibited fr«
purchasing or receiving a firearm, unless the person also answers “yes” to question 12. I also understand that making any false oral or
written statement, or exhibiting any false or misrepresented identification with respect to this transaction, is a crime punishable as a felony
under Federal law, and may also violate State and/or local law. I further understand that the repetitive purchase of firearms for the purpo
of resale for livelihood and profit without a Federal firecarms license is a violation of law (See Instructions for Question 16).

16. Tw}yer s Signa % 17. Certification Date

-\
(Section'B - Must Be Completed By Transferor (Seller) %
18. Type of firearm(s) to be transferred (check or mark all that apply): 19. If sale at a gun show or other quahfymgg(ent

E Handgun D Long Gun
, \ \Y
City, State

(rifles or

shotguns)
20a. Identification (e.g., Virginia Driver’s license (VA DL) or other valid government-issued photo identification.) (See Insm:cuonsﬁr Question 20.a.)
Issuing Authority and Type of ldentification Number on Identification Expiration Date of Identification (if any)

Month Day Year
X Omv FECARy 12 Od| &~ Ry

20b. Alternate Documentation (if driver's license or other identification document does not show current residence address)

Pes  sepees  AE-034S9 -

20c. All Aliens: Tvp#r)d dqtes of documents that establish 90-day residency (e.g., utility bills or lease agreements). (See Instructions for Question 2
Type(s) of Document - Date(s) of residence indicated on documents

Other Firearm (Frame, Receiver, etc.
See Instructions for Question 18.)

Name of Event

(T3

20d. Nonimmigrant Aliens Must Provide: Type of documentation showing an exception to the nonimmigrant alien prohibition. (See Instructions
Question 20.d.)

Questions 21, 22, or 23 Must Be Completed Prior To The Transfer Of The Firearm(s) (See Instructions for Questions 21, 22 and 23.)
21a. Date the transferee’s identifying information in Section A was transmit-| 21b. The NICS or State transaction number (if provided) was:
ted to NICS or the appropriate State agency: (Month/Day/Year) .

Month Day Year ~ O . )L /
oy | 1L | Jo ik FO4 1-7S
21c. The response initially provided by NICS or the appropriate State 21d. If initial NICS or State response was “Delayed, " the following
agency was: response was received from NICS or the appropriate State age:
Proceed Delayed (] Proceed (date)
Denied [The firearm(s) may be transferred on Deniad dat.
Cm':" - (MDI date provided by NICS) [ Den o)
if State law permits (optional)] [] Cancelled (date)

D No resolution was provided within 3 business days.

2le. (Complete if applicable,) Afier the firearm was transferred, the following response was received from NICS or the appropriate State agency

(date). D Proceed D Denied D Cancelled
21f. The name and Brady identification number of the NICS examiner (Optional) i
RicK 3y
(name) (number)

22. D No NICS check was required because the transfer involved only NFA firearm(s). (See Instructions for Question 22.)

23:
exemption to NICS (See Instructions for Question 23.)

Issuing State and Permit Type | Date of Issuance (if any)
NS

No NICS check was required because the buyer has a valid permit from the State where the transfer is to take place, which qualifics as .

Expiration Date (if any) Permit Number (if any)

Section C - Must Be Completed Personally By Transferee (Buyer)

If the transfer of the firearm(s) takes place on a different day from the date that the transferee (buyer) signed Section A, the transferee must comp
Section C immediately prior to the transfer of the firearm(s). (See Instructions for Question 24 and 25.)

I certify that my answers to the questions in Section A of this form are still true, correct and complete.

24. Transferee’s/Buyer’s Signature

25. Recertification Date

Transferor (Seller) Continue to Next Page
CTAPI ¥ IR PACKS RFCOMF SEPARATED

Page 2 of 6
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Section D - Must Be Completed By Transferor (Seller)

26. 27. 28. . 30.
Manufacturer and/or Importer (If the Model Serial Number Type (pistol,revolver, rifle,|  Caliber or
manufacturer and importer are different, shoigun, receiver, frame, Gauge
the FFL should include both.) elc.) (See instructions for|
question 29)
S S foRR PAS o EWKOR 72337 Pl |$ my

30a. Total Number of Firearms (Please handwrite by printing e.g., one, two, three, etc. Do not use numerals.) -

30b. Is any part of this transaction a

Pawn Redemption? D Yes E.&

ONE

30c. For Use by FFL (See Instructions for Question 30c.)

Al.a

Complete ATF Form 3310.4 For Multiple Purchases of Handguns Within 5 Consecutive Business Days

31. Trade/corporate name and ad

used.) Bldg 227 Drawer

551 4th Street
Holioman AFB

T .New Mexico 88330

[

and stamp may be

32. Federal Firearms License Number (Must contain at least first
three and last five digits of FFL Number X-XX-XXXXX.)

(Hand stamp may be used.)
FFL 5-85-035-01-2M-01293

The Penon,'fgqnsferﬂng The Firearm(s) Must Complete Questions 33-36. For Denied/Cancelled Transactions,
| The Person Who Completed Section B Must Complete Questions 33-35.

1 certify that my answers in Sections B and D are true, correct, and complete. I have read and understand the Notices, Instructions, and Definitions
on ATF Form 4473. On the basis of: (1) the statements in Section A (and Section C if the transfer does not occur on the day Section A was com-
pleted); (2) my verification of the identification noted in question 20a (and my reverification at the time of transfer if the transfer does not occur on the
day Section A was completed); and (3) the information in the current State Laws and Published Ordinances, it is my belief that it is not unlawful for
me to sell, deliver, transport, or otherwise dispose of the firearm(s) listed on this form to the person identified in Section A.

33. Transteror's/Sciler's Name (Please print)|34. }*giei?&uer's Signature

(ul K pseo \

35. Transferor's/Seller's Title 36. Date Transferred

G/t dsspe | T4E /L

NOTICES, INSTRUCTIONS AND DEFINITIONS

Purpose of the Form: The information and certification on this form are
designed so that a person licensed under 18 U.S.C. § 923 may determine if he
or she may lawfully sell or deliver a firearm to the person identified in
Section A, and to alert the buyer of certain restrictions on the receipt and
possession of firearms. This form should only be used for sales or transfers
where the seller is licensed under 18 U.S.C. § 923. The seller of a firearm
must determine the lawfulness of the transaction and maintain proper records
of the transaction. Consequently, the selier must be familiar with the
provisions of 18 U.S.C. §§ 921-931 and the regulations in 27 CFR Part 478.
In determining the lawfulness of the sale or delivery of a long gun (riffe or
shotgun) to a resident of another State, the seller is presumed to know the
applicable State laws and published ordinances in both the seller’s State and
the buyer’s State.

After the seller has completed the fircarms transaction, he or she must make
the completed, original ATF Form 4473 (which includes the Notices, General
Instructions, and Definitions), and any supporting documents, part of his or
her permanent records. Such Forms 4473 must be retained for at least 20
years. Filing may be chronological (by date), alphabetical (by name), or
numerical (by 1 ion serial ber), as long as all of the seller’s
completed Forms 4473 are filed in the same manner. FORMS 4473 FOR
DENIED/CANCELLED TRANSFERS MUST BE RETAINED: If the transfer
of a firearm is denied/cancelled by NICS, or if for any other reason the
transfer is not complete after a NICS check is initiated, the licensee must
retain the ATF Form 4473 in his or her records for at least S years. Forms
4473 with respect to which a sale, delivery, or transfer did not take place shall
be separately retained in alphabetical (by name) or chronological (by date of
transferec’s certification) order.

If you or the buyer discover that an ATF Form 4473 is incomplete or
improperly completed afier the firearm has been transferred, and you or the

Page 3 of 6

'\ buyer wish to make a record of your di

y, then ph py the inaccurate
form and make any necessary additions or revisions to the photocopy. You only
should make changes to Sections B and D. The buyer should only make changes
10 Sections A and C. Whoever made the changes should initial and date the
changes. The corrected photocopy should be attached to the original Form 4473
and retained as part of your permanent records.

Over-the-Counter Transaction: The sale or other disposition of a firearm by a
seller to a buyer, at the scller’s licensed premises. This includes the sale or other
disposition of a rifle or shotgun to a nonresident buyer on such premises.

State Laws and Published Ordinances: The publication (ATF P 5300.5) of
State firearms laws and local ordinances ATF distributes to licensees.

Exportation of Firearms: The State or Commerce Departments may require you
to obtain a license prior to export.

Section A

Question 1. Transferee’s Full Name: The buyer must personally complete
Section A of this form and certify (sign) that the answers are true, correct, and
complete. However, if the buyer is unable to read and/or write, the answers
(other than the signature) may be completed by another person, excluding the
scller. Two persons (other than the seller) must then sign as witnesses to the
buyer’s answers and signature.

When the buyer of a firearm is a corporation, company, association, partnership,
or other such business entity, an officer authorized to act on behalf of the business
must complete Section A of the form with his or her personal information, sign
Section A, and attach a wrilten statement, executed under penalties of perjury,
stating: (A) the firearm is being acquired for the use of and will be the property
of that business entity and (B) the name and address of that business entity.

ATF Form 4473 (5300.9) Part |

Revised August 2008
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REQUEST AND AUTHORIZATION FOR PERMANENT CHANGE OF STATION - MILITARY

This contans which must be 1AW AFI 33-332 and DoD Regulation 5400 00; Privacy Act of *574 as Amended Apphes. and It s for
Official Use Only (FCUQ). 1t musi be protected or Privacy Act information removed nrior 1o further disciosure.

The following wil on par change of staion [ peswimourca [x] pcs win pca lreo APR 11
1. GRADE, NAME  (Last, First, Middle Initial) 2 SSAN 3. SAFSCICATSC
A1C KELLEY, DEVIN P 634-24-5484 27031
4 SECURITY CLEARANCE (include dale of last investigation) 5 REPORT TO COMDR, NEW ASSIGNMENT 6 TRAVEL DAYS AUTHORIZED IF TRAVEL ING BY
SCHDCID 1/14 ELIG) 15 MAR 10 NLT. 21 APR 11 PRIVATELY-OWNED CONVEYANCE 4
7. TDY ENROUTE

8 UNIT, MAJOR COMMAND AND ADDRESS OF UNIT FROM WHICH RELIEVED:
OL AFST 316 TRAINING SQ FFC990 (AET)

9. UNIT, MAJOR COMMAND AND ADDRESS OF UNIT TO BE ASSIGNED
49 LOGISTICS READINES SQ FFJXDO (ACC)

GOODFELLOW TX 769080000 HOLLOMAN NM 883300000
10 TYPEOF TOUR ] AccoMPANiED [] unaccomeanieo 1. TOURLENGTH  (TotalNo of Months) 12 EXTENDED LONG TOUR VOL
[creckone) ]  DEPENDENTS RESTRICTED NO

13. DEPENDENT TRAVEL:
D A. CONCURRENT TRAVEL IS AUTOMATIC
CONCURRENT TRAVEL IS APPROVED

DEPENDENT TRAVEL IS DELAYED FOR LESS THAN 20 WEEKS
DEPENDENT TRAVEL IS DELAYED FOR MORE THAN 20 WEEKS

TRAVEL IS AUTHORIZED TO A.DESIGNATED PLACE

8.
c

D
Je

14 THIS IS A JOIN-SPOUSE ASSIGNMENT
NO

finclude spouse’s grade, name & SSN)

15. AUTHORITY FOR CCTVL

18 HOMEBASING/FOLLOW-ON ASSIGNMENT
It

(Include AAN, GPAS and RNLTD)

T S

[ e

17 DEPENDENT(s) {List nemes. of ch

fi77%2Y
Jids

18. PCS EXPENSE CHARGEABLE TO: 5713500 321 5841.0" 525725

Insert Applicable Subproject Shred 19. AUTHORITY AND PCS CODE

CIC: 45 148 0040 525725 TAC: F18A : ATAC: F18A10* AF136-2110
NTS CHARGEABLE TO 5713500 321 5848.0N 525725 PCSID: A AAN- D410N02060
20. AETC/HM TDY Funding. 21 SON:

PB58411001MPOH

20a. All other TDY Envoute Funding

Pursuant 10 AF1 32-6001. you wil reporl 1o Ihe base housing referral office senicing your new duty stalion belore entermg any rental, lease. or purchase agreement for of-base housing.

22 REMARKS  (Submit travel wilhin 5 ys after of travel. If TDY enroute is attach receip g cost of all lodging used.
Al promotional items incurred while PCS/TDY muslt be lumed in to AFD upon arrival al ganing base. See reverse for remarks.)

MONTHS TRAINING ADSC MONTHS (See AF] 36-2107)
g from O ports to their CONUS MPF/MPS upen in-processing.

PCSADSC: 24

must no-fee

01 Airmen and p

02. Upon receipt of orders contact the Tmmwoim(momm.mmmmnncsmtmnvu,

03. Upon receipt of orders contact the Financial Services Office (FSO) to make financial

25 SIGNATURE OF APPROVING OFFICIAL

23. DATE 24 APPROVING OFFICIAL (Type Name and Grade)
11 JAN 11 Inventor, Whimy , 2LT, USAF, Chief, Career Develop I SIGNED #
26 DESIGNATION AND LOCATION OF HQ DEPT OF THE AIR FORCE 27 SPECIAL ORDER NO 20. DATE
AFPC RANDOLPH AFB TX 78150-0000 AE-032159 11 JAN 11
29. TON
FOR THE COMMANDER

30. DISTRIBUTION:  AA 31. SIGNATURE ELEMENT OF ORDERS AUTHENTICATING OFFICIAL

IISIGNED
DANIEL J. WALKER, GS-12, DAF
CHIEF, MILITARY PERSONNEL

32. ADDRESS OF GAINING MPF:

49 FSS
HOLLOMAN AFB NM 88330-8060

AF FORM 899, 20060807 PREVIOUS EDITIONS ARE OBSOLETE

USA00012139





..
EXCHANGE

EXCHANGE
HOLLOMAN MAIN EXCHANGE
575-479-1509
MON-SAT 09:00-20:0C SUN 10:00-1800
WiW . SHOPMYEXCHANGE . COM

SIG P250 SMM 15RD BLK FS Cl
79868142610
PLEASE CHECK ID
SERTAL # OR CI #

DOES GUN HAVE/LOCK? YES

5&B 9MM 115GR/FMJ 75490850808
13.00
§ By
TOTAL TR YL $428.60

MILITARY STAR Wi~ $428.60
XXXXXXXXXXXXS776
EXPIRY: XX/XX SWIPED BANK
AUTH# 029023
SEQ# 2803
PLAN NUMBER 10001

By using this card, you agree to
pay in accordance with the Exchange
Credit Agreement terms. EXCH retains

a purchase money security interest in
all purchases made on this account.

ITEMS 2

04/12/2012 10:04 2201 10 000412 5437

THE EXCHANGE VALUES YOUR OPINION
TAKE SURVEY AT
Wi . INTOUCHSURVEY ,COM/AAFES
STORE# 1012201
WIN SWEEPSTAKES PRIZES
) YOU SAVE MONEY X WE GIVE BACK €

a) Ké//ed
a

ble to purchase a weapon having the following:
hes the completed 4473

3) Orders for customer (CAN NOT BE TDY,

rders or anything other than PCS orders). Be sure
I)igage Payment or Rental Agreement) dating back
ise any weapon)

t has been reviewed and signed by

both forms of ID

all areas of the form; script is not allowed
sbreviated (ex: NOVEMBER)

ne and (customer Section A/associate Section B)
abbreviation is not allowed)

ional)‘ ;

od
nust check the waivers to see if can proceed

: citizens) B

-

day that certified

type, model) corrected?
eted properly and faxed?

‘ associate and manager after review of form
1and written or stamped)

_{ s Date: _L/'/Z' i
ﬂ%bate:_‘é/’/g - /(9 e

USA00012140






DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 49TH WING (ACC)
HOLLOMAN AIR FORCE BASE, NEW MEXICO

MEMORANDUM FOR 49 SFS

FROM: 49 LRS/CCF

SUBJECT: Firearm AIC Devin P. Kelley FR: 634-24-5484

1. Iam requesting to store the following Firearm in the Base Armory.
SN: 1557099 (38 Special) German EAR

2. The only person authorized to check this firearm out is the First Sergeant, MSgt Tracy
Wolfe, or the Commander, Lt Col Frank Marconi.

3. Any questions can be directed to me at 5§75-572-3133.

TRACY A. WOLFE, MSgt, USAF
First Sergeant, 49th Logistics Readiness Squadron

Global Power For America

DoDIG 000228

USA00013372






(
DEPAI (MERT OF THE AIR FORCE IRT ] (
HEADQUARTLRSABTHWI\{G (ACC) I WY v LR it PV
HOLLOMAN AIR FORGE' BASE NEW MEXICO . 96.‘/, y/\_ . L:EL @/r .

Exhibit |
Exhibith%:I 1Y
‘ o Name! P-EMdEr
'1\4EI\'L.ORANDU1\'I'-FOR . LJ\Q L‘QS" CGfC‘C = D:?: |- o 2020
. T : : [DESQUIRE] |

FROM: 49 SFS/CC
750 First Stieet
Folloman AFB NM,88330-8032

SUBJECT: Individual Incident Referénce Record/Drivers Record/Incident/Complaint Report

1. The: a’ftached dosument(s) peﬂams to.:a member of your unit, AW AFM 31201 V7, Secur 11y
- Forces Administration.and Reports, Pdra 1.5. 3 ,Hifs: office:is required ‘o drifdim’ you: .of the
following:.

. N\ CONIMANDER’S REPORT OF DIS CIPLINARY ADM]NISTMTIVE
' ,ACFI‘i N! 'IS REQUIRED on thc AF I‘oun 3545 SecuonVHI Iumdeut Repm £ Upon

act10n anuotated no latéi than 2 MQ\{ L’L Ifthe suspense: date cannot be mct fm a vahd
‘Teason, please contacti49’ SES/S5AR at 572- 7253/7253/7251 foi gmdauce

~

b. () INFORMATION ONLY. NO REPLYIS NECESSARY A gopy of AF me
© 3545A is f01wa1ded forindividual s commandellﬁlst selgeant, if: apphcable

—c(=)~CIVIL- CHARGES I’DNDINGA-ReIauueport unthmLauthm itiesandunithas.
resolved chatj ges, ‘thenretuti to-49 STS/ SSAR with ttie dction taken by the- cwﬂ court and: uiit,

commandér,

d..( ) An‘individudl Tncident Reference Record/Drivers Recold has ‘been.teceived which.
peitains te @ recéntly-assigned menibér oftyouit unit, Theuhit commander-or: deswnee should

review:this recor d(s).

2. The unit Qo'mmander-w designes must-éndorse all forms;

: T DAVID J/ OYD, 1\'18], USAT
Cominander
Attachment
AT Rorm 3545/SEMIS_ L 202, owng

@O,v

Global Power for America

DODOIG 002970

USA00014725





- PRlVACY ACT 1974 #s Amendcd applies - This mcmo(

. ¢oritain iifurmation’which must be protecied [AW

PRINCIPAL. PURPO

Privacy-Act.Statement:

or-civil aétien: Informationextracied ‘from-this-form may be used'in other ciiminl; andigrgivit procedings.
DISCLOSURE I8 VOLUNTARY SSN'is ised to postivelyidentify the individual fhaking tlic sthi€ment-dnd as-a: condun. w chch past.criminé) acnv:ly recards.

: SRS A LINCIDENTeR ERORT:SUMMARY S
OHl NUMBER NUMBER /. LOCAL NUMBER |AGENCY . ] SOURCE" A
NMO0190055 ' 120120200128 / 120120200128 Holloman ATR SFMIS b6 Mar2012

PRIVACY ACT-1974 s Aniended applics - This mério may. contain. information which must be protected AW DOD 5400 11and.iti§ For Official Use Only (FOUOY
AUTHORITY: 10 us < §013;, 44 us.C: 3[0l and EO 93397

ctc. Used 10 provadc mformauun o, lhc uppropna(e ‘intlividials . wxlhm DOD. crgnmzaucns‘who ensure lhal proper:| lr.gn] and adminis\muvc aclion is nken
ROUTINE USES -Information may be disglosed to ]ocal ‘county, s(a(c afid federal lavw enfarcemient.or inyestigatory authoritics for lnvcsugnuon and possxblc criminal prosecution,

\TE RECEIVED.
28 Feb20

12

'0956

HOWT CONiP].,A INT RECEIVED

‘“TELEPHONE

-OFFENSEIDE‘NmFm

g : ] TRy T
occurmu) BEGIN DATE OCCURRED BEGIN 'nmr OQCCURRED END DATE, OCCURRED END.TIME
28Feb 2012 0956 NA NIA

OFFENSE  [OFFENSLTYPE  |STATUTORY  |OFEENSE:.  |BIAS LOCATION/ADDRESS _ |INUS |SECTOR  |ONBASE
NUMBER  -|DESCRIPTION BASIS; RESULT CODE: : (YR): |CODE (Y/N).

01 ASSAULT OFFENSES” UCMJ Completed | Unknown Bias: 2629:B. McKiyley Lodj ¥ S, ¥

(SIMPLE:ASSAULTY R _I'Hollaridn AR NM*88330, NM | A, .

CRIMINAL AGTIVITY 1, CRIMINALACTIVITY;2 ©  |ORIMINAL ACTIVITY'3 ILLEGAL ENTRIES NUMBER OF PREMISES

None/Uiikiown NiA - N/A: NiA 0
i i SECTIONAIIOFFENDER Ve Y, S
LAST NAME FIRST NANHS MIDDLE NAME: CADENCY. SN/ALIEN-REG # INVOLVEMENT

B \ > . . R . .
KELLEY BEVIN: . _|__.___BATRICK. NIA ] 634245484 Principal.
ALIASLASTNAME- ALIASTIRST NAME DRIVERSLICENSE NO, S "|DRIVERS LICENSE SOURCE: )
NI __MNA . NA L NIA
{oon” -~ AGE CITY OF BIRTH "|STATE QFBIRTH" COUNTRY. OF-BIRTH:. -
12 Féb:1991 20 Years Old" . NIA. NIA e . NIA
STREET ADDRESS. CITY STATE: COUNTRY" 2P
2629-MCKINLEY LOOP APT B . N -HOLLOMAN-AFB.. NM " Usited States oF:America ‘88330
~~-==| STUDENT* — e - [ PERMANENT-PARTY. : . j
e . No: . i No .
PERSONNEIL, MILITARY MILITARY PAY. PAY ORGANIZATION  |OFEICE TDUTY. |HOME:
STATUS SERVICE; COMPONENT PLAN GRADE: SYMBOL PHONE : [PHONE
BRANCH 17 .
'UNIFORMED, AirForee Regular E oradc:s -49LRS -~ LGRDD 5755727104 | 8302216886 |.
SERVICE T . )
RACE Tsex [ETHNICITY COMPLEXION [IDENTIFYING - DESCRIPTION [HAIR. EYE: HEIGHT. = |WEIGHT
* IMARKS AND: CLR CLR ' .
LOCATION:
Unknown _{ Mile: NIA NIA NIA, , NIA- Brows BLUE! 68 Incies: 171 Ibs
|APPREHENSION APPREHENSION/ DETENTION TIOVMENILE DISPOSITION: ‘MULTIPLE INCIDENT.
| DATE: DETENTION TYPE. "TYPE CGLEARED- .

28 Feb 2012 On:View- -AMTGSL Urifornicd Service: NIA Not Applicable
ALCOHOL TEST [DRUG TEST WEAPON ARNMED WITH 1 © | WEAPON ARMED WITH 2 i
RESULT - RESULT

] 0 N/A- Unarmed N/A
KEMARKS '
T e s T PSECTIONNI TG KET () EOROF T BN DB R o i
OFFENSE # TICKET TYPE; TICKET-NUMBER: | POINTS. 0]
N/A - NIA NA N/A NIA NIA NA
_DODOIG .- 002971

Bor Official Use Only
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. Ry FVICTIN AL
LAST NAME FIRST NAME MIDDLE NAME SSN -
KELLEY TESSA . KAYLYNN .
'ADDRESS CITY STATE COUNTRY \ i
Uriifed Statés of Ainerica- : -_

TYPE VlCTh 1 D271 poB 'AGE RACE - SEX

" individug) NA . : . 18"Years'Old NIA F
PERSONNEL MILITARY MILITARY PAY. PAY ORGANIZATION |OFFICE . DUTY omc
STATUS STATUS CO\!PONENT PLAN GRADE SYMDOL PHONE PHONE

BRANCH
FAMILY MEMBER/ NIA NIA 7N N/A N/A NIA NIA
" DEPENDENT. o ] ——
REI,;A_T!ON_SI[IP TO OFFENDER OFFENDER NO/SSN
' _Spotise’ Offender -1 /634245484
JUSTH"IADI.C HOMICIDE CIRCUMSTANCES CODES 1 JUSTIFIABLE HOMICIDE CIRCUMSTANCES CODES 2,
_ N/A NIA
INJURY-TYPIE DESCRIPTION -
None

N/A

AGGRAVATED ASSAULTHOMICIDE CIRCUMSTANGES CODES 2.

SEETION. xIV'z'(DTHh RIPERSONNEEN/AYH1E

{LAST NAME FIRST NAME MIDDLE NAME SSN .
. NIA_. NIA : NIA. . 1 N/A
ADDRESS CITY STATE . ICOUNTRY: ZIP.

' NIA. . N/A. .NIA N/A NIA-
DD270t, poB AGE RaCE * ~ SEX’

i ) KIA NiA _ A - N/A. . N/A

- |PERSONNEL Mll.lTARY MILITARY" PAY.. PAY {ORGANIZATION |OFFICE: DUTY, HOME
STATUS STATUS CONPONENT-  {PLAN' GRADE SYMBOL PHONE PHONE

N/A MA . NIA A NIA *NIA NiA NIA NIA

R 5
iR SECURITY .LOSS DESGRIPTION'
NIA : Nia : . NIA
DATE . DATE RET'D DRUG:DESG  |DRUGIQTY Jorug:
RFCOVLILED MEASUREMENT |
N7A NIA . /A NA~ NA

SSEETIONIVIHSECURITYIFORCEMEMBER 1T HEDE

LAST NAME FIRST NAME. “[MIDDLE NAME.
WA i CNIA N/A -NIA
- | ADDRESS CITY STATE : |COUNTRY: P2
. NIA NA . NIA N/A-  NaA
DOB. i AGE RACE. . SEX '

. _NIA . NIA . N/A. ) N/A . '
PERSONNEL MILITARY NILITARY, PAY PAY ORGANIZATION [OFFICE DUTY HOME
STATUS SERVICE. COMPONENT  (PLAN’ GRADE SYMDBOL PHONE PHONE

BRANCH : N . o
N/A N7A- NIA NIA. N/A NiK RYA Nia N
ik

: :;SECT.[ON.‘:V[[(.’JAD“lNlSTRATIVE’DlSPOSlT[ON

ACTION REQUIRED

SENT TO:ORGANIZATION.

ISENT TO-UNIT.

SSAR

'EILED/ 49 SFS
COMPLETED C.
NUMBER OF VICTIMS NUMBER-QF WITNIESSES ANCIDENT" RFASON CLEARED. EXCFPT[O?\AL
NOTIFIED. USING' DD2701 NOTIEIED USING DD2701 REASON CODE . CLE:\RANCE DATE
0 ‘0. Arrcst or Aresi-Equivalent ) NIA
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|svnopsIS

11, KELLEY .t¢leghonied BDVOC' felating that lii.s wife had left a nu(.e.qn,;ha')éilchcn_ table and wanted to report hci_: niigsing; SHE was d;:Scr'ibc'd o5 being 5;1,-1001bs, with bleached
blonde hair, grecn eyes. AL 1735 hous, CARACHURI tefeplioncd BDOC. dnd relayed EMAV of KELLEY. arrived at Bldg #1/Welcome:Centerstaling she had toreport:a domestis |

altereation between her.and KELLEY: Iivestigation révealed FM/WY of KELLEY vas'ia possession of phologrphs shiowing the resilts of physical:abiise done.by’ KELLEY and.
has beeri:goingion since July 201 1, FMIW KELLEY relaled the ieasonshe 1EMt town:was:1o: gcl aw-xy from her husband and the abuse so she contac(cd ‘hérdunt (Tmcy Plcazzo) in.

TM/KELLEY rc,lnlcd bcr.husban;i W pq!d }hreagqn lq;c!_nokg h_cr 1[ she qu!a‘,l d.oA gghc says; e would.slap.her! kick- hér,'pull, hcr h;ur, drag hC_I gruqqd the hnu;c“and _gonuol her..
FMIKELLEY 'slaléd' IiLr'iv(:m'ns far' as 1clling }ii:r lhdl if she suid anylhing 1o anybndy hé;'ivéhld bury hcr in lhe dcicr’i §omc\vh'¢‘:r’e' F\‘JIW KELLEY also said the reason-for:not

quv;supq_s th]an _advm:d hELLE\f that he-had o rclcusc his handgun to hlS a_c_ungfxst;hnruvhp_\n n;lum_ reppr_lgg the hqm!gpg 10 the @ nmmry .
BACKGROUND

2:1:0n 17 Feb 2012 au 1200 hnurs SUBIECT tclcphoned BDOC rcl'ﬂmg that his wifc hag left.a naie on the kitchen table and wanted to report her missing., She was described as-

faValaVallal nn"n'l:)
IO
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being 5;1. 100 Ibs, Wwith bleachied blonde hair, reeneyey Al(. -~ baifs, CARACHURI telephoned BDOC.and relayed Ffv ‘of KELLEY ariivedat Bidg #1/Wcicome Center-
staung she had lo report.a stic-altéreation béween Nier dnd K.ELLEY Investigation révéaled FMAV-of KELLEY was In possession of photographs showing.the'results of
physical abusc-ond:sho: sln_le_d it has been guing on sincé Jily 2011, FMAV KELLEY related the reason she lelt oW wasito .gcl.away from her husband and-the abuse-$o she.

contacted heraunt(Tracy Picazzd) in E} Paso., TX and-asked herto:pick her up-ay the vielcome center,

NARRATIVE
Victim Statement’

3-1.Interyiew of: Tess K: KELLEY, Cfv ]
Dalc/Placc " Feb 2012/Building, 35 ‘Roon: 12, HAFB, NM 88330 :
lmcr\'lcwcr Ryan Sablan, SSgt, g SI'SISZI HAFB, NM’ 88330
AssigtantIntervicwer:-Ron Rupe; Del, 49 SES/S21,'HAFB;, NM 28330

KELLEY pro\'ldl:d a.5worn slalemen via AF lMT 1168, Sinlcmcnl of: Suspcctl‘-VuncssIComplmnnm (Exhibil #1y-esscniially stafing ttie first abuse occurred last July-of 2011,
KELLEY ‘stateithé chaked her in thie'resiroom and on-sevi cml occasions he.has: choked her because-she didinzl want to $pend Christmas:with his family,. On December: 24th,
KELLEY siatéd he pushed hér. dgainst the wall, choked herand told.her, ; You.betler pack your.bags: urI(,ll cligke.you to.the ceiling 2rid pass youout. KELLEY:related: she wanled
to.go:for a walk at night ard'Devin-told. her shg couldngt so they had on argument abotit Fer going.and tie.proceeded to choke and Kick'her jn thé stomach: - “KELLEY stated he
|Gragged her by-her hair into the bathroom &iid said, 4lgnt.going to.water board-youy; and stuck Her head inlo the shivwer head. KELLEY ‘related before they- wéAl 16 marriags -
couriseling they discussed their issues, they parked at:Bethe! Church and he said, z\our 90: percent of gur, prablem afd if you repeat-what 1 say Ibll Kill'younnd drag:your -dead body
and descri iy KELLEY stated o multiple.occasions He has called her a Bitch, whore; slut;plece of shit,’ worthless and Jyour family-docsngi love you: Kclley related they went to
gelanoil change ane:time and in ticir conversation with the cashiier, he:placed hlex)nnd aon ler'shoulder (mcamng totelher to shuy up) she:lightly moved hcnshuuldcr and.when
theyt 2ot into the car he, stid; g Dongt cver [ucking nidve. away. from:me.and whern 1zm alking iy bitch-will'kéep:her.niouth shuty. KELLEY stated:she-said that shé: shiildazlibe
talked 1a.Jike that and.he punched her'i A the-$iomach.. KELLEY:.felated when.they; re:home and someane KnocKs-on.the dear he.would say, {f-thayzs the polige I will bicdl IKe shit
out.bf-youg.he has slappcd her across the face and JeM a bruisc op tier eyelld on the innec'corneg close to Ihe nose. ‘KELEEY'related hethas: :punched. herinher arm:apd lefla’ ‘biisise,
he ks (6ld hier, My work is ‘lueky-fd takew shot.gun did blow. -everyoneLs hcad of fg: On Fébruary 12, 201 2. KELLEY s{ated whii- lhey werednvmg back lo, Alamogorda! from i
Paso.she.told. Dvin that lhcy shouid; 8oL 8 divorce anit he slapped her in-ihe storivach and pullcd her hoir.out.from.the back- andiin dolingsa!lie hit the:side rail ori: the.passenger side
'duor-and (6! her thal it svas her faull. KELLEY- statcd on Tebruary 11, 2012;they. headed to lhcxrcounsehng 2t.0930° huurs and was pulled over and after he droppcd his friends.off
he' lold her. ,,You worthicss prccc of shn R you had my friends, rcady to.go’l -wnu]dn,,\ ‘have’ gollen a uckek(, and: They were sml ﬁvc mmulr.s caxly o lhcnr ﬂppolnlmenl 'KELLEY" |

KELLEY slmcd hcr rczu levcl is passcd ten bccuusc ul‘ lhc dcalh {hreals;’ physxc:xl abuse: and vcrbu] abusg. KELLEY rcla(ed she didrizL: rcpon lhc abuse bccause she.d:dn,,l wantcd
| 1o.stay 10’ getd l back and feht like Devin should sluy away from JIbeciust JJlideserves Beier..

ey
DatefPlace:: 177¢b 3012/Building, 35, Room 12, HAFB; NM-88330

“Hinterviewer:-Ryan Sablan, §5g1.49 SFS/52], HAEB; NM'88330

JAssisiant Imérviewer: Ron Rupe, Det, 49 SFS/S21, HAFB, NM:88330

KELLEY verbally stated met her.husband when'she was {5 yeRrs ¢ old and he'w 7. years old at & téstaurant -wheie they werg beily working at. KELLEY staicd lic was ‘notdn the
military-al the; time and they werd just fricnds before they started daling KELLEY related she-didl notsee any anger issues with hr husband ang: slaled he-was not abused.as:a-
child. "KELLEY stated. the child they have together.is not his and | the: fatherof the child is Jessg Lavine wlio she dldnd Warillo farry-because’he-was-never around:for the child.
KELLEY:stited justlast: monthis when'shic started to petserious-wiih '

Subject Interview:

3ZInterview dft Devin B. KELLEY, AIC, 49 SFS; HAFB; NM 88310
Duic/Place: .17 Feb [2/Building:35, Ream. 12, HAFB, NM 88330
Interviewer: Ryan Sablan, SSgt, 49 SFS/S21, HAFB, NM'88330
AssistantInterviewer: RonRupe, Del’ 49:SFS/S21. HAFB; NM 88330

Rupe-advised KELLEY 'of kiis rights 1.A:W Asticle. 31, UCM) for the:alieged offénscs 1 Ariiclé 128 Assault: KELLEY: acknowledged his righs; feqisésicd legal counsel.and
denied 1o answer questions: ‘KELLEY was released 1o TSgt- ‘Schafer/ Firs\ Surgcam vin DD Forni;2708, Receipt for. Inmate or Detaincd Person (Exhibit #22)"
LEGAL.COORDINATION

| 3:37Gap1 Philip COUNTR YN ANM9 FW/IA was briefed on:therinvestigation. -

OTHER INVESTIGATIVE ASPECTS

4:1. Sablan received 2 photographs (Exhibx( #3.and: fl4)-of KILLEY . Tessnys bruise on.her lefi-am and ‘cyelid viaemaildated 61 02/17/2012.
A _ DODOIG 002074
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4-2. Sablan received 2 photographs (Exhibils #5 and-#6).6LKELLEY, Tessajs bivise on her.left arm dated.on 02/)7/2012.

LAW.ENFORCEMENT. RECORDS

'S-1,On'28 Feb 2012, a-chicck of the Seeurity Forces Management Informdlion Sysiem was conduétcd-on KELULEY, Divin-which-disclosed ong incident: 06/24/201 1/SFMIS#
120110600075-Domesiic Disturbance, Nonviolenl,

EXHIBITS' : )
§-1. The-folloWing ilems are appendid 16 this repoit.

1. Statement by Tessa KELLEY:, Civ, dated an02/17/2012.

2. DD, Foniii 2708;for KELLEY, Devin dated-oii 02/17/2012. ) o
3. 1 pholograph of KELLEY, Tegsazs-eyeiid dated op 02/17/2012. :

4; 1 photograph 6FKELLEY, Tessazs bruised leftarm dated on 0271772012

3.1 pholograph ¢f KELLEY; Tessas briised fefi arm.dated an02/17/2012.

671 photograph of KELLEY, Tessays bruised Jefl arii. datéd ori 02/1772012.

INVESTIGATIVE STATUS"
6:2.°Cloised

Reviewedby:'

DAVID 1. BOYD, Kaj, USAF

‘| Conimander .
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BY ORDER OF THE AIR FORCE INSTRUCTION 40-301

SECRETARY OF THE AIR FORCE
16 NOVEMBER 2015

Incorporating Change 1, 12 October 2017
Medical Command
FAMILY ADVOCACY PROGRAM

COMPLIANCE WITH THIS PUBLICATION IS MANDATORY

ACCESSIBILITY: Publications and forms are available on the e-Publishing website at
www.e-Publishing.af.mil for downloading or ordering.
RELEASABILITY: There are no releasability restrictions on this publication.

OPR: AFMOA/SGHW Certified by: AF/SG3/5

(Maj Gen Dorothy A. Hogg)
Supersedes: AFI40-301, 30 November Pages: 73
2009

This instruction implements Department of Defense Instruction (DODI) 6400.1, Family
Advocacy Program (FAP), 13 February 2015; Department of Defense Instruction (DODI)
6400.03, Family Advocacy Command Assistance Team, 25 April 2014, DODI 6400.05, New
Parent Support Program (NPSP), 13 June 2012; DODI 6400.06, Domestic Abuse Involving
Department of Defense Military and Certain Affiliated Personnel, 21 August 2007, DODI
1402.5, Criminal History Background Checks On Individuals In Child Care Services, 19 January
1993, and DOD 6400.1-M-1, Manual For Child Maltreatment And Domestic Abuse Incident
Reporting System, July 2005, Incorporating Change 1, 20 September 2011. This instruction
describes the responsibilities of Air Force personnel to implement the FAP. This instruction
requires collecting and maintaining information protected by the Privacy Act of 1974 authorized
by 5 USC § 552a, System of Records Notice FO33 AF B, Privacy Act Request File applies. This
instruction applies to all DOD military, Air Force (AF) civilian personnel, and their dependents
who are entitled to receive medical care in an AF military treatment facility (MTF) as specified
in Air Force Instruction (AF1) 41-210, Tricare Operations and Patient Administration Functions,
6 June 2012. This instruction applies to active component installations (excluding the Air
Reserve Component which includes Air Force Reserves and Air National Guard, unless these
members are activated on title 10 or title 32 orders and have military medical benefits.). It
additionally specifies urgent response, safety planning and care coordination for individuals who
are not eligible for military medical care, yet may be involved in alleged maltreatment involving
any DOD personnel. This publication may be incorporated into Air Force contracts, when
appropriate, consistent with DODD 6400.1. This instruction requires collecting and maintaining
information IAW Air Force Records Information Management System (AFRIMS); AF1 31-501,
Personnel Security Program Management, 27 January 2005, AF1 36-2101, Classifying Military
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for the alleged offender, vrctlm and sponsor and any other family member who received

" treatment, The case manager will use the “Add Note” feature in AHLTA to “copy and
paste” the closure/transfer notes into AHLTA. This ‘note will contain: date of CCS and
incident number, summary of services received, progress toward goals, action: “Record
Opened,” “Record ‘Closed- resolved” or “Record Closed-unresolved” current risk level,
_recommendations. If the CCS recommended secondary prevention services-such as NPSP
or FAST, the closure note should state “prevention services recommended.” The incident
.status- determination made-by the CRB will not be placed in the medical record of any
FAP client. ' :

2.2.6. All documentation ‘of .clinical- contact must be placed in FASOR-or, FAPNet and
printed for the FAP, FAST or NPSP record Maltreatment face-to-face contacts must have
correspondmg AHLTA records

2.2.7. Child Sexual Maltreatment Response Team (CSMRT)

22.7.1. CSMRT members are.appointed m:wntmg by their CC and approved by the
FAC. Membershlp includes the FAO, who serves as the Chair, and representatives from
OSI and-JA. - The-€SMRT is-activated-by the FAQO immediately upon-receipt of-a-child
sexual abuse allegation and manages the initial response to the allegations. The CSMRT
may also be activated in cases of extra-familial/non-caregiver sexual assault of a minor-to
ensure OSI'and JA are aware of the allegation and that victim safety is assessed. (T-0).

2.2.7.1.1. The goal of this CSMRT is to minimize risk and trauma to the victim and
family and ensure coordinated decision making and case management. (T-0).

2.2.7.1.2. The FAO trains members prior to sewing on the CSMRT. (T-0). Team
activation must be reported to the FAC-and documerited in the FAC minutes. (T-0).

2.2.7.1.3. Under the leadershrp of the FAO the CSMRT reviews the allegatron(s)
and coordinates a course of action. .(T-0). This team determines hOWQOI'gaan'dtIOHS
will proceed in makmg required notifications, conducting interviews, scheduling
medical exams, arranging for the safety of the victim and all family members, and
conducting the FAP psychosocial assessments. (T-0).

2.2.7.1.4. The FAO ensures documentation of the CSMRT isiplaced in the victim’s
FAP record. (T-0).

2.2.8. High Risk for Violence Response Team (HRVRT).

2.28.1. The HRVRT will be;activated when there is a threat of immediate and serious
harm to family members, unmarried intimate partners, or the FAP staff. (T-0).

2.2:8.1.1" HRVRT is activated at the-discretion of the FAO. Members are appointed
* in writing by their CC and approved by the FAC. Membership includes the FAQ, the

FAP clinician working with ‘the family, member’s SQ/CC, JA, SFS, MH provider,

AFOSI, DAVA, and representatives from other agencies having legal, investigative,

or protective responsibilitiesas-appropriate. (T-0).

2.2.8.1.2. FAO trains members prior to serving on the HRVRT. Team activation

must be reported to the FAC and documented in the FAC minutes. (T-0).

DODOIG 006584
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2.2.8.1.3. The HRVRT:
2.2.8.1.4. Addresses safety issues and risk factors. (T-0).

2.2.8.1.5. Develops a coordinated plan for immediate implementation to manage risk
to the individual presenting the potential threat, the suspected or intended victims and
the community at large. (T-0).

2.2.9. Maltreatment Intervention.

229.1. Logging Maltreatment Referrals in FASOR: Each maltreatment
referral/allegation must be entered into FASOR as a new incident. Each victim is
assigned an incident number. All referrals will appear in FASOR’s referral log in
chronological order. FASOR creates the CCS agenda using incident numbers assigned to
each referral. Therefore, each maltreatment allegation will be presented to the CCS.
FASOR also creates the CRB agenda using all incident numbers except NRS, NAW, and
Restricted Report referrals. (T-0).

2.29.2. The FAPA or other FAP staff will receive maltreatment referrals and write them
up on the FAP Referral Form. (T-1). Since the immediacy of the response is based on
the imminence of risk, the adult victim or non-offending caregiver must be contacted as
soon as possible to evaluate victim safety, safety plan, and immediate needs. (T-0).
Note, however, DAV As do not contact child victims directly and may need to wait until
after the child victim is interviewed to contact the non-offending caregiver in child cases.
If a domestic abuse victim advocate is available, the victim advocate must contact the
adult victim. (T-1). If a victim advocate is not available, the referral will be given to a
FAP provider as soon as possible, but NLT two hours after receipt. (T-1). Referrals
indicating an emergent response is needed will be immediately referred to law
enforcement. (T-0). The provider will evaluate the referral for whether or not it, meets
the FAP’s reasonable suspicion for maltreatment threshold, whether the victim(s) or the
alleged offender are living in the active component member’s household, and initial
assessment of risk/safety and the urgency of the situation (e.g., immediate need for
clinical, medical, law enforcement, legal or command intervention). (T-1). The alleged
maltreatment must have occurred after the child’s birth. The FAP does not accept
maltreatment referrals on alleged maltreatment of a fetus. (T-0).

2.293. TheFAOQ, or designee, will open a FAP maltreatment record when the referral
indicates there is reasonable suspicion that domestic abuse or child maltreatment has
occurred in the home of an active component member, or among members of the active
component member’s household. When domestic abuse or child maltreatment occurs
among members of the household of an active component member and an intimate
partner where one or both is active component (i.e., a current or former spouse; a person
with whom the victim shares a child in common; a person with whom the victim shares
or has shared a common domicile, or a person with whom the victim is dating and is
(was) engaged in a sexually intimate relationship or there is a demonstrated potential for
an ongoing relationship), a FAP provider will assess the active component member,
assess the intimate partner and all children, provide safety planning, and refer non-
beneficiaries to local resources for any needed services. (T-0).

DODOIG 006585
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Chapter 1
ROLES AND RESPONSIBILITIES

1.1. The Headquarters of the USAF (HAF). HAF agencies and personnel support the FAP
IAW DODD 6400.1, DOD 6400.1-M-1, DODI 6400.05, DODI 6400.06, and other FAP policy.
The Secretary of the AF delegates management of the FAP to The Air Force Surgeon General
(AF/SG), who implements DOD and AF requirements as described below:

1.1.1. The AF/SG provides policy guidance, supports personnel requirements and resources
needed to implement the FAP, and is involved in strategic planning.

1.1.1.1. The AF/SG assigns an active component clinical social worker as the AF Chief,
FAP

1.1.1.2. The AF/SG assigns operational management responsibility of the FAP to the AF
Chief, FAP Branch, under oversight of Air Force Medical Operations Agency (AFMOA).

1.1.1.3. The AF/SG or designee appoints a forensic pediatrician and an expert medical
consultant to participate in the AF FAP Fatality Review process.

1.2. The AF Chief, FAP Branch.

1.2.1. Develops and implements policy and guidance and maintains overall operational
responsibility for all the FAP procedures.

1.2.2. Develops and manages the FAP budget.

1.2.3. Develops AF FAP Self-Assessment Checklist (SAC) IAW AFI 90-201, for use at the
installation FAP to monitor the quality of installation FAP services.

1.2.4. Maintains a central registry of all reported domestic abuse and child maltreatment
incidents that meet criteria for maltreatment at the installation Central Registry Board (CRB).

1.2.4.1. The FAP staff conduct central registry background checks when a maltreatment
referral is received, to determine if the family has a history of family maltreatment, and
IAW guidance for any position (paid or volunteer) working with children. This includes
appropriated and non-appropriated funded positions in child and youth programs and
certain positions in the MTF that are deemed to have frequent and regular contact with
children. Checks of the Central Registry for any other purpose are not authorized.

1.2.42. IAW DOD 6400.1-M-1, background checks are not authorized for special duty
assignments (e.g., recruiters or training instructors). (T-0). The FAP staff will not
conduct Central Registry checks for security clearances, criminal investigations, clients
requesting or receiving prevention (New Parent Support Program (NPSP)/Family
Advocacy Strength-based Therapy (FAST)) services, Exceptional Family Member
Program (EFMP) assignment coordination process including overseas clearances and
facility determination inquiries, or Privacy Act or Freedom of Information Act (FOIA)
requests. Central Registry checks for Sexual Assault Prevention and Response Office
(SAPRO) staff or volunteers are not authorized. (T-1).

1.2.4.3. Minors entered into the Central Registry as alleged child sexual abuse offenders
can petition to be removed from the Central Registry at 18 years of age. The AF Chief,

DODOIG 006550
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1.13.7. FAOM will function as FAP consultant to leader or active component member
consultation on early signs of risks for potential abuse, maltreatment, or need for service
member prevention program intervention, provides leader, squadron, MTF, or agency
strategies on FAP prevention, strength-based behavioral health support, fitness and skill, or
Resource Finding and Service Linking. (T-0).

1.13.8. The Command Chief Master Sergeant (CCM), joint-service equivalent where
applicable, will function as consultants to the Qutreach Prevention Management Council
(OPMC), to support, confer, and assist in coordination and facilitation of prevention services
development and implementation, and of engagement strategies, initiatives, and FAP
prevention activities. (T-0). Will promote squadron referrals to FAP prevention-health
services for early identification and program intervention. (T-0). CCM and joint- service
equivalent will attend the quarterly OPMC meeting as requested and support key issues in
service delivery to active component member and families. (T-0).

1.14. Wing Chaplain.
1.14.1. Serves as a member of the FAC. (T-1).

1.14.2. Ensures all chapel staff and volunteers receive the FAP training on identification and
reporting procedures for suspected domestic abuse and child maltreatment when hired and
annually thereafter. (T-0).

1.14.3. Ensures implementation of DOD policy for installation background checks and
screening of applicants seeking chapel employment or volunteer positions working with
children and youth. (T-0).

1.14.4. Ensures a chaplain is a member of the OPMC and participates as a consultant in the
development or implementation of prevention initiatives and strategies. (T-0).

1.15. Staff Judge Advocate (SJA).
1.15.1. Serves, or designates an attorney to serve, on the installation FAC. (T-0).
1.15.2. Appoints an attorney to serve on the CRB, CSMRT, and HRVRT. (T-1).

1.15.3. Provides consultation to the FAC in the development of MOUs and Inter-Service
Support Agreements (ISSAs). (T-0).

1.15.4. Provides consultation services to the FAP in cases of domestic abuse restricted
reporting and state reporting requirements for intimate partner abuse. (T-0).

1.15.5. Trains group and squadron CCs on AF Transitional Compensation for abused
dependents and advises commanders to document such abuse as one of the reasons for
administrative separation, if the member is an offender in a met criteria case of domestic
abuse or child maltreatment, and so family members who permanently separate from the
abuser can qualify for this financial assistance. (T-0).

1.15.6. Advises commanders on AF policy regarding collateral misconduct so when active
component victims of domestic abuse report maltreatment, prompting an investigation of the
incident, commanders respond appropriately in order to encourage domestic abuse reporting
and continued cooperation, while avoiding those actions that may further traumatize the
victim (e.g., active component victim underage drinking when physically assaulted by
partner). (T-0).

DODOIG 006562
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1.15.7. Assesses the need to establish MOUs between the installation legal office and local
(state, city, county) district attorney’s office applicable to domestic abuse and child
maltreatment cases involving military personnel assigned to the installation and their family
members or unmarried intimate partners. (Example district attorney MOU provisions are
contained in Attachment 3). (T-0).

1.15.8. Coordinates with the FAQ to ensure availability and effectiveness of Victim Witness
Assistance Program (VW AP) services for qualifying families.

1.15.8.1. Ensures VWAP personnel responsible for responding to domestic abuse and
child maltreatment incidents attend the FAP training on the identification and reporting
protocols for suspected abuse/maltreatment. (T-0).

1.15.9. Provides consultation to the FAP on questions of engagement with local
organizations, concerns related to serving on community agency boards, and the appropriate
management of funds or contributions provided by agencies. (T-0).

1.15.10. The base legal office will collaborate monthly with the installation FAP to provide
all command actions for domestic violence cases in which congressional reporting is
required. Reporting is required for cases where the active component offender (including
Guard and Reserve personnel on active duty status) “met-criteria” for Adult Physical Abuse
Severity Level 3 (severe physical); Adult Physical Abuse Severity Level 2 (moderate
physical); or Adult Sexual Abuse (all severity levels). (T-0).

1.16. Installation SFS/CC.

1.16.1. Will serve or designate a representative (NCO or equivalent and above) to serve on
the FAC. (T-0).

1.16.2. Will serve or nominates a representative (NCO or equivalent and above) to the CRB
and HRVRT. (T-0). SFS representative on the CRB will serve as liaison between local law
enforcement and the installation, securing civilian and military police reports and other
relevant information for the CRB process. (T-0). Will ensure preliminary investigative
findings related to domestic abuse and child maltreatment cases SF investigates are provided
to the CRB to meet the 60-day deadline from initial referral to CRB incident status
determination. (T-0).

1.16.2.1. Ensures SFS personnel search the Defense Incident-Based Reporting System
(DIBRS) and its internal database for historical data pertaining to all reported incidents of
domestic abuse and child maltreatment and provides this information to the FAP (and
CRB when indicated). (T-0).

1.16.3. Ensures SFS personnel responsible for responding to domestic abuse and child
maltreatment incidents attend annual FAP training on the identification and reporting
protocols for suspected abuse/maltreatment. (T-0).

1.16.4. Ensures the FAP receives notification within 24 hours of all reports of suspected
domestic abuse and child maltreatment received by law enforcement. (T-0).

1.16.5. Coordinates with investigative agencies and the FAP on domestic abuse and child
maltreatment incidents under investigation. (T-0).

DODOIG 006563
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Exhibit No.- U.S. Department of Justice

Name:

W Bureau of Alcohol, Tobacco,

L’_wg___j Firearms and Explosives
Chief Counsel

Washington, DC-20226
www.atf. gov

Shawn C. Simonton, SSA

Program Manager

Investigative Policy and Oversight

U.S. Department of Defense - Office of Inspector General
4800 Mark Center Drive

Alexandria, VA 22350-1500

Mr. Simonton:

In your correspondence dated April 24, 2018, you stated that your office is investigating the.case
of Devin Patrick Kelley, whether he was a “prohibited person” under the Gun Control Act of
1968 and, therefore, whether he was prohibited from possessing firearms due to his actions while
he was in the Air Force. You requested that this office review “the information concerning
Devin Patrick Kelley’s mental health history, criminal history, and protective orders.”
Specifically, you sought “an official determination and analysis under 18 U.S.C. § 922(g)” from
ATF’s Office of Chief Counsel “as to whether these known facts would have disqualified Devin
Patrick Kelley from legally purchasing a firearm under any of the disabilities listed in the Gun
Control Act of 1968.”

We have received and reviewed the information and materials that your investigators have
compiled. As explained in the attached analysis, we have received no evidence to support a
conclusion that Kelley was either “adjudicated a mental defective” or “committed to a mental
institution” as those terms are defined by Federal law and regulations. Therefore we cannot
conclude that he was prohibited from possessing firearms by 18 U.S.C. § 922(g)(4). Further,
because Kelley was awarded a Bad Conduct Discharge instead of a Dishonorable Discharge at a
General Court-Martial, he was not prohibited from possessing firearms by 18 U.S.C. § 922(g)(6).
Finally however, we conclude that Devin Patrick Kelley was a prohibited person under 18 U.S.C.
§§ 922(g)(1) and (g)(9) because he was “convicted of a crime punishable by imprisonment for a
term exceeding one year,” and was convicted of a “misdemeanor crime of domestic violence.”

Please contact Assistant Chief Counsel (Firearms) Bill Ryan at 304-260-1509 if you have any

questions.

U

Barry Orlow
Associate Chief Counsel
Law and Policy Division
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Memorandum Re: Devin Patrick Kelley. -

You requested that we review documents-regarding Devin Patrick Kelley to determine whether
he was prohibited from possessing firearms under 18 U.S.C. 922(g)(4), the mental health
“prohibitor” under the Gun Control Act of 1968 (GCA). Pursuant to the following analysis, we
have received no evidence that Kelley: was either “adjudicated as a mental defective” or
“committed to a mental institution’ as required by section 922(g)(4), and as those terms are
defined by 27 CFR 478.11.

When Congress passed the GCA, it prohibited “any person who has been adjudicated as.a mental
defective or who has been committed to a mental institution. ..to ship or transport any firearm or
ammunition in interstate or foreign commerce.” 90 P.L. 618. Congress provided no statutory
definition of “committed to a mental institution” or “adjudicated as a mental defective.”

Following passage of the "Brady Handgun Violence Prevention Act" in 1993, ATF added or
amended regulatory definitions that applied to some categories of “prohibited persons” as
enumerated in 18 U.S.C. 922(g). With the imminent implementation of the NICS system, ATF
explained that “to ensure that the information provided to the national system is accurate, the
categories of prohibited persons must be clearly defined in the regulations.” 61 FR 47096 (Sept
6, 1996).

In the Notice of Proposed Rulemaking, ATF addressed the section 922(g)(4) prohibition
explaining that

The legislative history of the GCA makes it clear that a formal adjudication or
commitment by a court, board, commission or similar legal authority is necessary
before firearms disabilities are incurred. H.R. Rep. 1956, 90th Cong., 2d Sess. 30
(1968) ....However, the mere presence of a person in a mental institution for
observation or a voluntary commitment to a memal hospital does not result in
ﬁ}earms disabilities.

With respect to the term "adjudicated as a mental defective,”" ATI has examined
the legislative history of the term, applicable case law, and the interpretation of
the term by other Federal agencies. The legislative history makes it clear that
Congress would broadly apply the prohibition against the ownership of firearms
by "mentally unstable"” or "irresponsible” persons. 114 Cong. Rec. 21780, 21791,
21832, and 22270 (1968).

61 FR 47097 (Sept 6, 1996).

However, ATF also explained that the proposed regulation would “define ‘adjudicated as a
mental defective’ as a determination by lawful authority that persons are of marked subnormal
intelligence, mentally ill, or mentally incompetent AND are found to be either a danger to
themselves or to others as a result of mental disease or illness....” 1d. Therefore, the regulatory
definition imposes some formality on applying a *“prohibition against the ownership of firearms
by ‘mentally unstable’ or ‘irresponsible’ persons.”
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Memorandum Re: Devin Patrick Kelley

After seeking notice and comment, ATF amended its regulations to the current form, defining the
relevant terms as follows.

Adjudicated as a mental defective. (a) A determination by a court, board,
commission, or other lawful authority that a person, as a result of marked
subnormal intelligence, or mental illness, incompetency, condition, or disease:
(1) Is a danger to himself or to others; or
(2) Lacks the mental capacily to contract or manage his own affairs.
(b) The term shall include -

(1) A finding of insanity by a court in a criminal case; and

(2) Those persons found incompetent to stand trial or found not guilty by
reason of lack of mental responsibility pursuant to articles 50a and 72b of the
Uniform Code of Military Justice, 10 U.S.C. 850a, 876b.

Committed to a mental institution. A formal commitment of a person to a mental
institution by a court, board, commission, or other lawful authority. The term
includes a commitment to a mental institution involuntarily. The term includes a
commitment for mental defectiveness or mental illness. It also includes
commitments for other reasons, such as for drug use. The term does not include a
person in a mental institution for observation or a voluntary admission to a
mental institution.

27CFR §478.11.

Devin Kelley’s Mental Health Treatment

Pursuant to the documents provided, Devin Kelley received treatment at mental health
facilities on the following occasions.

June 2010- June 2012: Received outpatient mental health treatment during this entire
period.

Feb 23, 2012: Voluntarily admitted to Peak Behavioral Services located 5060
McNutt Road, P.O. Box 14, Santa Teresa, New Mexico, 88008. See Peak- I'ebruary
Admission

March 8, 2012: Peak Behavioral Services discharges Kelley.

April 30, 2012: Peak Behavioral Services admits Kelley under voluntarily admission. See
Peak — April Admission

May 14-15, 2012: Holloman Air Force Base High Risk for Violence Response Team
(HRVRT) convened to discuss Kelley’s mental health concerns. Kelley's Squadron
leadership and his mental health providers feel that he is a major threat to commit an act
of violence, and is currently institutionalized for mental and emotional instability. See
Family Advocacy HRVRT stating that:
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Memorandum Re: Devin Patrick Kelley

It was agreed that mental health will keep the member in the Peak
Hospital if at all possible until such time he can be placed in pre-trial
confinement for charges of child abuse and spouse abuse. It was agreed
that the service member is-to:be considered. "high risk" for SI and HI
should he be released from the hospital.

June 7, 2012; Kelley “escapes” from:Peak Behavioral Health Services where he is
undergoing treatment. He may have learned that the Air Force preferred charges against
him. Kelley is found at.a Greyhound bus station. \He is initially restrained.by a Peak
Director,.then Greyhound,security and.El Paso-police.handcuffed him: There was a
transfer of jurisdiction to Sunland-PD; and-then Kelley was transferred back to Peak.

June 8, 2012: Kelley’s commander orders him into pretrial confinement at the 49 SFS,
Building 35. Confinement.was deemed. necessary because it was foreseeable he would
flee again and engage in serious criminal misconduct,-evidenced by his research on body
armor and his attempt to purchase a weapon.while atithe REAK and.numerous
threatening statements made to-his wife and others. There is evidence in the record

that Kelley attempted to purchase a handgun before being placed into pretrial
confinement (June 7, 2012 entry). The Pretrial Confinement Review Officer did not
recommend release. See PC Determination.

‘Adjudicated as a Mental Defective”

From the above, it does not appear that Kelley was “adjudicated-a mental defective” at any paint,
although he was prescribed medication and was diagnosed with Major Depressive disorder,

panic disorder with agoraphobia, and attention-deficit disorder. The.only “formal” determination
made in Kelley’s case came on June 8, 2012 when an Air Force pretrial confinement review
officer determined that Kelley would remain in military confinement after he was released from
Peak Hospital. However, this was merely a probably cause determination that Kelley committed
violations of the Uniform Code of Military Justice, that he was a flight risk or would engaged in
misconduct if released, and that lesser forms of restraint were inadequate. Even if this Officer
were deemed a “lawful authority” under the regulatory definition in 27 CFR 478.11, the
Officer’s decision was not a determination that Kelley was a danger to himself or to others or
that he lacked the mental capacity to contract or manage his own affairs. With this, there is no
evidence that a “court, board, commission or other lawful authority” Kelley was ever adjudicated
a mental defective. In addition, your investigation had determined that there.is no evidence that
Peak Hospital or the Air Force sought an adjudication of mental illness.

“Inveluntary Commitment” in the Military

Therefore, the only-remaining question is whether Kelley was.involuntarily committed to
a mental institution. Each of the documents that Kelley executed at Peak advised that
“you may ask for discharge at any time ... You will be discharged unless your physician
believes that your discharge would not be safe for you.or others. If you are not released,
then the process for involuntary hospitalization (court commitment) will begin.” The
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Memorandum Re: Devin Patrick Kelley

available evidence shows that Kelley was voluntarily admitted to Peak Hospital on every
occasion except, possibly, for the admission on April 30, 2012. Although initially
admitted voluntarily on this date, the Air Force HRVRT process was later initiated and
sought to keep Kelley in Peak Hospital. Further, the evidence shows that Kelley
apparently “escaped” Peak Hospital during this time, that law enforcement and hospital
personnel restrained him at a bus station, and that law enforcement transferred him back
to Peak Hospital. This raises an obvious question—can a patient “escape” from a
hospital and be apprehended by law enforcement if that patient was free to leave?

Department of Defense Instruction (DODI) 6490.04 directs the service secretaries to
“develop policy that ensures active duty Service member involuntary psychiatric
hospitalization procedures at DoD inpatient facilities are modeled after guidance prepared
by professional civilian mental health organizations.” It further states that an involuntary
inpatient admission to a mental treatment facility “is appropriate only when a psychiatrist
[or other qualified doctor] makes an evaluation that the Service member has, or likely
has, a severe mental disorder or poses imminent or potential danger to self or others.”
Enclosure 3, paragraph 4.d. The Air Force addresses this in Air Force Instruction (AFI)
44-172, paragraph 6.10.1.4.3.

Further, AFI 40-301 requires that the High Risk for Violence Response Team (HRVRT) “will be
activated when there is a threat of immediate and serious harm to family members or FAP staff.”
Paragraph 4.4.1. Attachment 8 to AFI 40-301 outlines the purpose, responsibilities and
procedures of the HRVRT. Pursuant to this, the HRVRT is to “[A]ssess the level of danger, then
develop and implement a course of action to manage the risk of violence.” Paragraph A8.1.2.
According to the Air Force, “the HRVRT is a tool used by [Family Advocacy Program] to
address high risk cases.” http://www airforcemedicine.af. mil/Media-Center/Fact-
Sheets/Article/425528/domestic-abuse-and-child-maltreatment/ (accessed 2-27-18). Therefore, it
does not appear that HRVRT is a “lawful authority” able to commit an individual to a mental
hospital. Further, New Mexico apparently recognizes the district court as the only authority that
can involuntarily commit patients. See N.M. Stat. Ann. § 43-1-11.

Based on the evidence provided from your investigation, there is no evidence that Peak Hospital
or the Air Force sought involuntary commitment of Devin Kelley at any point. Further, State
law may explain the reason that Kelley’s “escape” was classified as such. New Mexico law
states that a patient “voluntarily admitted to residential treatment or habilitation has the right to
immediate discharge from the residential facility upon request unless the director of the facility
or a physician determines that the client requires continued confinement and meets the criteria
for involuntary residential treatment or habilitation under the code.” N.M. Stat. Ann. § 43-1-14.
That section states that the hospital must notify the district attorney of this “on the first business
day following the client’s request for release.” Id.

Kelley apparently failed to make any request for release. Instead he simply left the facility and
provided the hospital no opportunity to object to his discharge through the formal procedures
required by statute. It is unclear whether Peak Hospital would have sought involuntary
commitment had Kelley requested discharge. However, any determination was ultimately
unnecessary because the military placed Kelley in pretrial confinement.
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Memorandum Re: Devin Patrick Kelley

Whether Kelley was Prohibited From Possess.ing Firearms Under 18 U.S.C. § 922(g)(4). .

From the evidence provided, there is-no documentary evidence that Kelley was adjudicated a
mental defective or that he was involuntarily-committed to Peak Hospital or any other mental
institution. Although Peak Hospital admitted Kelley on several .occasions, each admission was |
voluntary. The admission documents explicitly:state that Kelley could:request a discharge at any
time. Therefore, there is no:evidence that Devin Kelley was *‘admitted to:a mental institution” or
“adjudicated a mental defective” at any time under 18 U.S.C. § 922(g)(4) and its implementing
regulations 27 CFR 478.11. o

Alternatlve Prohibitors under 18 U.S.C. 922(2)

Although Devin Kelley was not prohlblted from possessmg a firearm under 18 U.S.C. §
922(g)(4), he was prohibited under other-paragraphs. Specifically, based upon his court-martial
convictions, he was prohibited under-sections 922(g)(1)-but avoided prohibition under section
922(g)(6) because he was awarded only a Bad Conduct Discharge, as explained below. An i
individual convicted at a General Court-Martial for a crime "punishable by imprisonment for a
term exceeding one year" is a prohibited person.under section 922(g)(1). The Federal courts
addressed this issue in United States v."MacDonald, 992 .F.2d 967 (9th Cir. Cal. 1993). There the
court held that-an individual convicted-at:General Court-Martial for fraudulent enlistment, failure
to obey a lawful order, and sales of a liberty, pass was prohibited from possessing firearms. The;,
court held "that a general court-martial is a ‘court’ within the meaning of 18 U.S.C. § 922(g)() [
and a conviction, such as MacDonald's, for which an individual is punishable for a term
exceeding one year, amounts to a 'crime' for purposes of § 922(g)(1)."

The Air Force charged Kelley with several violations of the UCM]J, but apparently agreed to
allow him the plead guilty to 2 specifications of Article 128, Assault. The second specification
alleged aggravated assault with means of force to produce death or grievous bodily harm,
committed upon a child under the age of 16 years. This crime, to which Kelley pleaded guilty,
carries maximum confinement of 5 years and is a felony under section 922(g)(1), as explained
above.

{
Although it is the case that a General Court-Martial conviction may also result in a Dishonorable
Discharge and prohibit the convicted person from possessing a firearm under.section 922(g)(6),
this is not automatically the case. In fact, Kelley was convicted at General Court-Martial but was
awarded only a Bad Conduct Discharge. Therefore, he was.not prohibited under section

922(g)(6).

In addition, because the referred charges involved crimes of domestic violence, there is a
possibility that Kelley may have been prohibited from possessing firearms under section
922(g)(9). Specification 1 alleged a violation of article 128—assault consummated by a battery,.
This crime carries a maximum punishment of 6 months confinement and therefore would not |
prohibit an individual from possessing a firearm under section 922(g)(1). However, even though
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Memorandum Re: Devin Patrick Kelley

the UCMI does not classify crimes as “felonies” or “misdemeanors,” this crime is an example of
those that ATF considers to qualify as a “misdemeanor” for purposes of section 922(g)(9).

[Note: ATF has long advised that the definition of misdemeanor crime of domestic violence in
the GCA includes any offense whether or not the law specifically classified the offense as a
misdemeanor. See e.g. Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms,
Open Letter to All State and Local Law Enforcement Officials (last modified February 27,
1998). See United States v. Lewitzke, 176 F.3d 1022 (7th Cir. 1999).

Supporting this, during debate on amending the jurisdiction of special courts-martials from six
months to one year, Congress noted that “the primary rationale here was that: first, 1 year is the
traditional dividing line between misdemeanors and felonies in the civilian system.” 129 Cong.

Rec 10268. Further, the military courts have referenced this difference. See e.g. United States v.

Jones, No. NMCCA 201100592, 2012 CCA LEXIS 788, at *5-6 (N-M Ct.Crim.App. 2012) (“A
rational defendant would have sought to minimize his punitive exposure, availed himself of the
misdemeanor-level jurisdiction of a special court-martial, and entered a contextually favorable
pretrial agreement, as the appellant did in this case.”)]

Please let us know if you have further questions. Also, feel free to contact us if you collect more
information on these or other prohibitors under 18 U.S.C. § 922(g).

USA00005405






2 MISSIONRECOVERY

On June 7, 2012 at approximately 2235 Nurse on unit informed staff that a code three (elopement) had
been called onto Military Unit reference Devin Kelly. At that time all Directors and CEO were notified as
well as Bor der Patrol, Sunland Police Department and El Paso Police Department. At that time a
description of DK and picture were sent to legal authorities in the surrounding area. Concurrently to this
a detailed history of the Computer in Adult il was conducted as well as a thorough investigation with
other service members. Computer results showed that DK had been searching weapons, body armor,
transport to San Antonio and lodging. SM’s reported to staff, that DK had been working diligently in PT,
to accomplish a twelve mile run. A distance check to the nearest greyhound station was conducted via
“Siri-iphone” and determined that the distance was 11.5 miles. This is when Director Cuellar advised
Director Alvarez of the findings and consequently called off the desert search and reassigned to
downtown E| Paso, Texas (greyhound station). Greyhound security and Police were notified of the
possible suspect heading downtown and advised that he may be a danger as per his recent “death by
cop” statements. Throughout this process MSGT Wolfe and Major Nordin were in constant
communication with Director Alvarez. At approximately 12:10 AM a taxi cab approached the greyhound
station at a slow rate of speed and after a minute, DK exited the vehicle. At this point Director Alvarez
made his way to DK via the dark side of the building and ducking behind the taxi cab. As the taxi cab
drove way, DK was in direct line of sight of Director Alvarez and consequently moved in to restrain DK
without incident. Moments later, greyhound security and El Paso Police responded and handcuffed DK
for his safety. Once all legal matters were resolved a transfer of jurisdiction was conducted to Suniand
Police and consequently transferred to Peak Behavioral Health and placed in the seclusion room for his
safety. In his belongings, DK left a list consisting of the following: hat, sunglasses, knife, backpack, toilet
paper, go phone, USB charger, headphones, ATM; $400 and hoodie. (Please attached)

.
évier Alvarez

Director of Military Affairs

DoDIG 000234
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DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 48TH WING (ACC)
HOLLOMAN AIR FORCE BASE, NEW MEXICO

—_____ 08 JUN 207

MEMORANDUM FOR 49 WG/JA ExhibitNo.: { &
49 WG/CC Name:
PCRO

Date:\ ~{ s 2020
IN TURN &
FROM: 49 LRS/CC

SUBJECT: Pretrial Confinement of w

1. In accordance with RCM 305 (h)(2), | approve the continued pretrial confinement of
A1C Devin P. Kelley, 49 Logistics Readiness Squadron (LRS).

2. Background Information:
a. Personal Data:

(1) Age: 21

(2) AFSC: 2T031

(3) Total Service to Date: 2 Years 5 Months

(4) DEROS: 4 Jan 2016

(5) Marital Status: Married

(6) Number of Children: None (member has a stepchild)

b. Prior Disciplinary Action: Letter of Reprimand, dtd 17 April 2012
3. I conclude the requirements for pretrial confinement in RCM 305(h)(2)(B) are met. First. |

have reasonable grounds to believe the following offenses triable by court-martial were
committed and the confinee committed them:

a. 86 7 June 2012 Absence without leave
b. 128 S June 2011 Assault on & child

c. 134 23 Aprii 2012 Communicating a threat
d. 134 23 April 2012 Assault

Second, I have reasonable grounds to believe continued pretrial confinement is necessary
because it is foreseeable that the confinee will not appear at trial, and/or will engage in serious
criminal misconduct if confinement is not continued. Finally, I have reasonable grounds to
believe less severe forms of restraint are inadequate.

4. Specific reasons supporting my conclusions that the requirements for continued pretrial
confinement in RCM 305(h)(2)(B) are met include the following. In June 2011. the member’s

GlobglRovighiag America
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11 month-old stepchild was taken to the emergency room because he had been vomiting and had
previously had a seizure. The child was-observed with a bruise to the check and ear. Furher x-
rays revealed-a broken clavicle and subdural hematoma. Medical professionals also later
discovered an older-hematoma that had healed. Medical professionals notified autheritics of
suspected child abuse: The NM Children, Youth and Families Departiment (CYFD) was notified
as well as law-enforcement. CYFD removed the child from the home and placed him in foster
care. Therealier, A1C Kelley’s wife, Tessa Kelley, madé allegations that he had abuscd her
verbally and physically. On 23 April 2012, while driving to El Paso. TX 1o pick up a family
member from the airport; A1C Kelley took his gun out of his holster and held it against her
temple, stating “do you want o die?” Tessa Kelley pL;hed the gun away and then he placed it in
his imouth. According 1o Tessa Kelley, he said he would kill her if she! told anyone. He carried
the gun strapped 10 his hip for the rermainder of the day as verified by 'l cssa Kelley’s mother. On
27 April 2012, her mother contacted the unit concerned for the phvsxcal and emotional safety of
ber-daughter after visiting for & few dayc AIC Kélly thern posted on Faceoook thai “This huns
and is going 10 be so hard and scary. But.it must te done. Fm nred.orrhumng. ‘mvsél( and
others. Mayvbe ihis is my last chance to redcem myself for what I’ve done. I'm sorrv.” Then. on
27 April 2012, A1C Kelley corifessed in 4 self-filade video to the assault that occurred regarding
his stepchild and gave away some of his possessions. Following submission of the video
confession o Air Force Officé 6f Special Investigations (AFOSI), on 29 April 1012 (a Sunday)
AlC Kelley drove to San Antonio, Texas on his motorcycle when scheduled for duty and a State
Court appomtment relating to the removal of parental rights at 0900 Lh» next day. The ftirst
sergeant was contacted by A1C Kelley’s father, who transported A1C Kelley back 1o
Alamoégordo, NM-wheré he was admitted to inpatient mental health care at The Peak laie on 20
April 2012.

5. Furthermore, investigation revealed that while receiving inpatient mental healzh care, the
meniber made several threatening statements that if he were picked up by Security Forces that he
would gb for their guns. Thése statements and other concering behaviors resulted in his
remaining in the mental health facility even though he expressed a desire to be released.
Additionally, on 7 Juri 2012 A1GC Kelley contacted the Holloman AFB Base Exchange and
entercd into an agreement 1o purchase 2 9mm handgun. Later the same night. A1C Kelley
climbed a fence and left the mental heaith facility withour authorization. He was located and
physically apprehended at a bus station in El Paso, TX. An exarninaiion of the computer he had
been using at the facility revealed that A1C Kelley had searched fora map 1o the bus siation
whert he was subsequently apprehended; as well as conducted research on the purchase ot
weapons ant bodv armor. ‘Ihe attached documents and information provided 10 me by AFOSI
and 49th Security Forces Squadron support these-conclusions

6. The.course of conduct by A1C Kelley leads me 1o concludc that he will continue to engage in
serious criminal conduct if not confined. He pomted a gun at his wife and then himself: carried a
weapon-openly on his person; confessed to injuring his stepchild, and then fled the area by
driving to San Antonio, TX. But for the.intervention by his father. I*'m convinced that he would
have been AWOL and would not have.returned on his own accerd 10 Holloman AFB. Afier
learning that he might be released from ihe mental health facility. he deliberatcly planned to
obtain another gun (the other gun having been taken away from him) and body armor aiter
making threats to kill his wife and threats 10 try to tzke away the guns of any sécurity forces
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members. | am convinced that he is dangerous and likelv to harm someone if released. | further
believe that he is a flight risk. He fled io San Antonio, TX afier tLrnmo over his confession to
harming his stepchild, thus demonstrating that he is ner likelv o be present at any' futurc hearings
regarding his case. Furthermore, when he was informed that he might be released from the
miental health facility and placed inio pretrial confinement or other reswrictions, he escaped from
the mental health facility by jumping = fence late 21 night afier making arrangements to purchase
a handgun.

7. 1 also conclude that lesser forms of restraint 2re not adegquiaie w cnsure ke will not continue w
engagé in sc¢rious criminal conduct or 1o ensure his presence at future hearmws His behavior in
fleeing from authority and trving 1 purchass weapcis leads me 10 concludo that he will not obey
an order 1o be restricted o base and thai such an order wouid be insufficient 10 prevent him from
continuing 10 commit serious miscondiict, such as harming someone in his squadron or his wife
who lives on base.

(aﬂ“fv‘ Phebaab-1 f%
NATHAN MCLEOD-HUGHES. Maj. USAF
Commander; 49th Logistics Readiness Squadion

Attachments:

DD Form 2707, Confinement Order, dtd 8 Jun 12 (1 pg) .
Transcript of Video Récording, A1C Kelley, undsied {12 pas)
AF IMT 1168, Tessa K. Kelley, did 24 Jun 11, (2 pgs)

. AF IMT 1168, Tessa K. Kelley, did 3 May 12 (4 pgs)

AF IMT 1168, Brandon A. Picazzo, did | May 12 {3 pgs)

49 SFS Report of Investigation, did 6 Mar 12 (12 pgs)
Memorandum for Record, MSgt Tracy A. Wolfe, dtd 16 May 12 (1 pg)
Base Exchange Firearm Ofder Foirh, aid 7 jun 12, (2 pgs

AF IMT 1168, Zachary A. Logs, did 6 Jun 12 (2 pgs)

O AF IMT 1168, Sandra L. Durling, dtd 6 Jun 12 (2 pgs)
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CONFINEMENT ORDER

1. PERSON TO BE CONFINED . Z. DATE 'YYYYMMDD)

a. NAME (Last, First, Middlej b. S&nt
KELLEY, DEVIN PATRICK 0z4-34-2480 201200608
¢c. BRANCH OF SERVICE d. GRADE Te. MILITARY CREANIZATION (From.: T
U.S. AIR FORCE E-3 | 49TH LOGISTICS READINESS SQUADRON (LRS)
TY?E & CONFINEMENT
3.a. PRE-TRIAL | i NO E YES B, RESULT OF NJE @“C‘ i_: vES _
c. RESULT OF COURT MARTIAL: E(l NG Pojves

TYPE: D sCm D SPCM D GCta D VACLTED SUSFENSICN

d. DNA PROCESSING | ]IS [Xl IS NOT REGUIREL UNDER 10 U.S.C. 1568,

3. OFFENSES/CHARGES OF UCMJ ARTICLES VIOLATED:

Violution of UCMJ Arnticle 86 - Absence withowt teave: Violation of HCMUIL Anicle 128 - assacht
Violation o UCMIL Anicle 134 - Threet. communiciting

8. SENTENCE ADJUDGED: b. ADJULGED DATE
1YYy YarMDOi:

6. IF THE SENTENCE IS DEFERRED, THE DATE OEFERMENT IS TSRMINATED:

7. PERSON DIRECTING CONFINEMENT

. TIME

’&SC’

a. TYPED NAME, GRADE AND TITLE: b. SIGNATURE c. DATE
NATHAN MCLEOD-HUGHUS, Muai. USAT
- Tgdhan pid ﬂw’w:'- Mé—ﬂ ‘

49 LRS/CC !
B8.a. NAME. GRADE, TITLE OF LEGAL REVIEW AND APPROVAL lb. SluNATUn‘? l . DATE
! v aiion
DAWN D. HANKINS. L1 Col. USAL: i ! ryiaRILa]
46 WG Staff Judge Advacate i ‘ NI GHS
MEDICAL CERTIFICATE
93. Tne above named inmate wes exemings v ma &1 i t sk
izl o
for confinement. | certify that from this exeminstion the sxacution of the T“rawmg ‘sentenzs 1o confinemant
wilt D will not produce seriaus injury 3 the inmats's health.
b. Thne foilowing irreguisiities wera noted during tne examinetion {ff neae. 52 srereh:
¢. HiV Test admninisteres on (YYYYMMDRDI:
d. Pragnancy test administered on (YYY Y2105, 2 NJA
1. EXAMINER .
a. TYPED NAME, GRADE AND TITLE: 1 5. SIGNATURS ¢. DATE i d. TIME
i IYY YYD,
i
1
RECEZIFT FOR INMATE
11.a. THE INMATE NAMED ABOVE HAS BEEN RECEIVED FOR CONFINEMENT AT:
oN AND TIME: Faciicy MEme 5nC LCCBLIDN -
(YYYYMADD) iTine;
b. PERSON RECEIPTING FOR INMATE {e. SIGNATURE: 4. DATEZ i Ve TIVE
TYFED NAME, GRADE AND TITLE: i PAYYYYARDS
! 1
DD FORM 2707, SEP 2005 PAIVIOUS EDITION IS OBSTLETE. it et
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Date: ). (.-
DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 49TH WING (ACC)

HOLLOMAN AIR FORCE BASE, NEW MEXICO

17 May 2012
MEMORANDUM FOR 49 LRS/CC

AICDevinKelley
FROM: 49TH MSG/CC
SUBJECT: Central Registry Board (CRB) Incident Determination

1. The CRB met on 17 May 2012 to review incident 20120023 involving A1C Devin Kelley.
The allegation was adult physical maltreatment, emotional maltreatment of Tessa Kelley by A1C
Devin Kelley. The board determined the incident deferred id not meet the criteria for
adult physical maltreatment, emotional maltreatment and enfry into the DoD Central Registry
database.

2. IAW AF140-301, if the alleged offender or victim disagrees with the determination, either
may request an Incident Status Determination Review (ISDR). The request must be submitted in
writing to the Family Advocacy Office within 30 days of notification of the CRB determination.
The Family Advocacy OfTice will present the ISDR request to the CRB Chairperson. An ISDR
may be granted when there is new information that was not presented to the CRB, and that
information could affect the outcome determination. An ISDR may also be granted if the
committee failed to comply with the CRB’s published directives and standards. A signed and
dated copy of this lctter must be attached to the request.

3. The CRB findings are to be shared between you and A1C Kelley. This letter serves as
verification of the date of notification. Both of you must sign and date this letter and provide a
copy to A1C Kelley as a record of the CRB determination date. Questions may be addressed to
the Family Advocacy Office at (DSN) 572-7061 or (COMM) (575) 572-7061.

Colonel, USAF

Mission Support Group Commander
M- 2 My /2 TR =~ \7"\"&&3\3
Commander Signature/Date Signed Sponsor Signature/Date Stuti

FRANK MARCONI, Lt Col, USAF

Commander, 49th Logistics Readiness Squadron.
FOR OFFIC ONLY. This document contains information that is. privileged, protected by tbe Privacy Act of 1974 (see AFI 33-
1323 e Mok soracs Povaiy st Mumum ; section 164.512(b) and (c)) and DoD Directive 6025.18-R.

thmuﬂb law, thotgh reléase of informiation must be tracked. The aythorized
recipient of this information is hqﬁmdbwbmhm*h
muummmmw um“h fromh mandatory disclosure under the Freedom of

Information Act, S US.C., Sn-mluym N)um&hmﬂm“ Hospital/Clinic's Privacy Officer by
calling (§75) 572-7061 and shred all copics of this documarit

DoDIG 000242
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.. ' Exhibit
( ( |Exhibit No.-
IName .

,Date: @_LlpZO\ZD

ESQUIRE —

CHARGE SHEET
|. PERSONAL DATA

1. NAME OF ACCUSED (Lasl, First, Mi) [418165]|2. SSN 3. GRADE OR RANK 14. PAY GRADE
KELLEY, DEVIN P, 634-24-5484 Airman First Class E-3
5, UNIT OR ORGANIZATION 8. CURRENT SERVICE
49TH LOGISTICS READINESS SQUADRON (ACC) , a INITIAL DATE b. TERM
HOLLOMAN AFB, NEW MEXICO 88330 5 January 2010 6 years
8. NATURE OF RESTRAINT OF
7. PAY PER MONTH ACCUSED 9. DATE(S) IMPOSED
a BASIC b. SE/B/S$$EIGN C.TOTAL Pretrial Confinement 8 June 2012 to Present
$1,868.10 $0.00 $1,868.10
}l. CHARGES AND SPECIFICATIONS
10. ${S 206726

CHARGE+ Violation of UCMJ, Atticle 128

Specification 1: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron,
l1olloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 24 June 2011 and
on.or about 27 April 2012, untawfully strike Tessa K. Kelley on her body with his hands, unlawfully choke the said Tessa K. Kelley on the
neck with his hands, unlawfully pull the hair of the said Tessa K. Kelley with his hands, and unlawfully kick the said Tessa K. Kelley on her
body with his foot.

Specification 2; In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United.States Air Force, 49th Logistics Readiness Squadron,
Holloman Air Force Base, New Mexico, did, within-the continental United States, on divers occasions between on or about 27 April 2011 and
on or about 16 June 2011, commit an assault upon JEM. LI, a child under the age of 16 years, by striking him on the head and body
with a force likely to produce death or grievous bodily harm, to wit: his hands.

--CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 2: Violation of the UCMJ, Article 128.

Specification 3: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron,
Holloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 27 April
2011 and on or about 16 June 2011, unlawfully strike J&l M. L] 2 child under the age of 16 years, on the body with his hands.

Specification 4: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron,
Holloman Air Force Base, New Mexico, did, within the continental United States, on or about 23 April 2012, assault Tessa K. Kelley by
pointing at her with a dangerous weapon, to wit: a loaded {irearm.

lll. PREFERRAL

11a. NAME OF ACCUSER (Last, First, M) b. GRADE ¢. ORGANIZATION OF ACCUSER
BEARDEN, ROBERT, C. Lt Col 491TH LOGISTICS READINESS SQUADRON

d. SIGNATURE OF ACCU e. DATE
/ A 26 July 2012

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oath in cascs of this character, personally appearcd the above named
accuser this 261 day of July, 2012, and signed the foregoing charges and specifications under oath that he/she is a personsubject to the Uniform Code
of Military Justice and that he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to the’
best of his/her knowledge and belief.

STEVEN L. SPENCER, Il 19 WG/IA
Typed Name of Qfficer . : Organization of Qfficer
Captain Assistant Staff Judge Advocate
Grade Qfficial Capacity to Administer Oath
; 7 ﬂ‘ /2 M_ (See R.C.M. 307(bj)(1) — must be commissioned afficer)
N Signature "DODOIG 004335 :
DD FORM 458, MAY 2000 PREVIOUS(]EDITION 1S OBSOLETE. PAGE 1
o
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@2 o/

12.
On 26 July .20 12, the accused was intormed of the charges against himsher and of the names(s) of
the accuser(s) known to me (See R.C.M. 308(a)). (See R.C.M. 308 if naliﬂc‘a/ion cannot be made.)
ROBERT C. BEARDEN . 49 LRS/CC
Type Namie of Inmediate Commuander ‘ Organization of lmmediate Commander
Ligutenaut Colonel
< Gr:r[e,
Signature
IV. RECEIPT BY SUMMARY COURT MARTIAL CONVENING AUTHORITY
13.

The sworn charges were received at {C 24 hours, 26 July ,20 12 ,at 49th Wing
: . . Designatian of C d or

Holloman Air Force Base, New Mexico 88330
QOlficer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403)

FORTHE__ COMMANDER

OWEN W. TULLQS Staff Judge Advocate
Type Name of Officer Official Capacity of Officer Signing

Lieutenant Colonel

/R =N

Signature .
V. REFERRAL, SERVICE OF CHARGES
i4a, DESIGNATION OF COMMAND OF CONVENING AUTHORITY |b, PLACE ¢. DATE
HEADQUARTERS TWELFTH AIR FORCE (ACC) Davis-Monthan AFB, AZ 27 August 2012
Referred for triai to the general courl-martial board convenedby ~ Special Order A-60
dated 27 , August 2012 , subject 1o the following instructions: > None
By FYOR THE COMMANDER X

Command or Order

. JEFFREY J. SLAGLE Staff Judge Advocate
- . Typed Name of Officer Official Capacity of Officer Signing
Colonel

/ I / / Sign%ure

16.
On ,20 , I (caused to be) served a capy hereot on (each of) the above named accused.
Typed Name of Trial Counsel Grade or Rank of Trial Counsel
Signature
FOOTNOTES: | — When an appropriate commander signs personally, inapplicable sords are siricken.
2 —See R.C.M. 601{e} concerning instructions. If none, so state. ) .
DD FORM 458 (BACK), MAY 2000 y PAGE 2
)

DODOIG 004336 )
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CHARGE SHEET

(Canitnuation}

CHARGES AND SPECIFICATIONS

by pointing at her with an unloaded firearm.

--CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 4: Violation of the UCMJ, Atticle 128.

Specification 5: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron,
Holloman Air Force Base, New Mexico, did, within the continental United States, on or about 23 April 2012, assault Tessa K. Kelley

1. NAME OF ACCUSED (Last, First, Ml)
KELLEY, DEVINP,,

2. SSN
634-24-5484

DD Form 458 Continuation (EG)

DODOIG 004337

9.3

PAGE3
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a x
L Exhibit ]
_ E Exhibit No.:
! { Name’
CHARGE SHEET s )@‘rtbo- 02D
LSQUIRE :
. . PERSONAL DATA S Ll
7. NAME OF ACCUSED (Last, Firsl, M) [418165][2. SSN 3. GRADE OR RANK 4. PAY GRADE
KELLEY, DEVINP.  634-24-5484 Airman First Class E-3
5. UNIT OR ORGANIZATION 6. CURRENT SERVICE
49TH LOGISTICS READINESS SQUADRON (ACC) a. INITIAL DATE b. TERM
HOLLOMAN AFB, NEW MEXICO 88330 5 January 2010° 6 years
8. NATURE OF RESTRAINT OF :
7. PAY PER MONTH A CCUSED 9. DATE(S) IMPOSED
a. BASIC b. SE/[\)/S??E'GN ) C.TOTAL Pretrial Confinement 8 June 2012 to Present
$1,868.10 $0.00 - |. s1,2868.10

l. CHARGES AND SPECIFICATIONS

10. '
ADDITIONAL CHARGE: Violation of UCMJ, Article 128

Specification 1: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron,
Holloman Air Force Base, New Mexico, did, within the continental United States, between on or about 1 January 2012 to on or about 30

April 2012, assault Tessa K. Kelley by pointing at her with a dangerous weapon, to wit: a loaded firearm.

--CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 1: Violation of the UCMJ, Article 128.

Specification 2: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron,|
Holloman Air Force Base, New Mexico, did, within the continental United States, between on or about 1 January 2012 to on or abou

30 Aprii 2012, assault Tessa K. Kelley by pointing at her with an unloaded firearm.

lil. PREFERRAL
11a. NAME OF ACCUSER (Last, First, M) b. GRADE ¢. ORGANIZATION OF ACCUSER
BEARDEN, ROBERT, C,_ Lt Col 49TH LOGISTICS READINESS SQUADRON

d. SIGNATUREOF AG ‘ 6. DATE
: 15 August 2012

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oath in cases of this character, personally appeared the above named
accuser this 15th day of August, 2012, and signed the forcgoing charges and specifications under oath that he/she is a person subject to the Uniform
Code of Military Justice and that he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to

the best of his/her knowledge and belief.

PATRICIA ENC/\RNACION 49 WG/IA
Typed Name of Officer Organization of Officer
Captain Assistant Staff Judge Advocate

Official Capaciry to Administer Oath

Grade
\ ' % (See R.C.M. 307(b)(T) — must be conmissioned officer)
. . - } ‘ .

N\ Signature
DD FORM 458, MAY 2000 PREVIOUREMIRION (B43B80LETE. PAGE 1
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9.5

12 :

On 15 August , 20 12 , the accused was informed of the charges against him/her and of the names(s) of

the accuser(s) known to me (See R.C.M. 308(a)). (See RC.M. 308 if notification cannot be made.)

ROBERT C. BEARDEN 49 LRS/CC
Type Name of Immediate Commander Organization of | fiate C d:
Lieutenant Colonel
7 f Grade :
- Signature
IV. RECEIPT BY SUMMARY COURT MARTIAL' CONVENING AUTHORITY
13.
The sworn charges were received at hours, 15 August , 2012 ,at 49th Wing

Designation of Command or

Holloman Air Force Base, New Mexico 88330
Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403)

FORTHE _COMMANDER

OWEN W, TULLOS . Staff Judge Advocate
Type Name of Officer Offictal Capacity of Qfficer Signing

Lieutenant Colonel

i Wnn L\) j {4 v—z—

Slgna!ure
V. REFERRAL, SERVICE OF CHARGES
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY |b. PLACE c. DATE
HEADQUARTERS TWELFTH AIR FORCE (ACC) Davis-Monthan AFB, AZ 27 August 2012
Referred for trial to the General court-martial board convened by Special Order A-60
dated 27, August 20 12 , subject to the following instructions: 2 None
BX FOR THE COMMANDER XF
Command or Order
JEFFREY J. SLAGLE . Staff Judge Advocate
Typed Name of Officer Official Capacity of Officer Signing
Colonel
ade
; ; 3 4 Slgna[lre
On , , | (caused 1o be) served a copy hereof an (each of) the above named accused.
Typed Nane of Trial Counsel Grade or Rank of Trial Counsel
Signature

FOOTNOTES: |- When an appropriate commander signs personally, inapplicable words are stricken,
2 See R.C.M, 601(e) concerning instructions. If none, so state.

DD FORM 458 (BACK), MAY 2000 B |

I

DODOIG 004340 ) PAGE 2
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DEPARTMENT OF THE AIR FORCE

HEADQUARTERS 49TH WING (ACC)
HOLLOMAN AIR FORCE BASE, NEW MEXICO

28 Dec 12

MEMORANDUM FOR AFLOA/JAIM
FROM: 49 WG/JAM
490 FIRST ST STE 1940
HOLLOMAN AFB NM 88330-8277

SUBJECT: Proof of Service of DD Form 458 Charge Sheet on Accuscd by Trial Counsel -
U. S. v. AIC Devin P. Kelley

1. Icertify that on 30 August 2012, I caused to be served a copy of each DD Form 458, charge
sheet, dated 26 July 2012 and 15 August 2012, to be served on the above named accused.

2. If you have any questions or concerns, I can be reached at DSN: 572-7218. Thank you.

Chief, Adverse Actions

DODOIG 004341

9.8
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DODOIG  gpg34,

USA00015093






Exhibit )
Exhibit No.. Q&

Name: P~EoRAERD
REPORT OF RESULT OF TRIApate: |- {{ - 2D2.0 Date (YYYYMMDD)
(This form may also be used for reporting the result of trial by sumnl BESQUI R,EJ ] 20121107
TO: (Address to immediate commander of accused) )
49 LRS/CC, 280 Delaware Avenue Building 310, Holloman AFB, NM 88330
NOTIFICATION UNDER R.C.M. 1101(a) IS HEREBY GIVEN IN THE CASE OF:
NAME (Lasi, First, Middle Initial) RANK SSN
Kelley, Devin P. AlC —
ORGANIZATION: TYPE OF COURT
49th Logistics Readiness Squadron (ACC) GENERAL L SPEC[_AL D SUBMMARY
Holloman AFB, NM JUDGEALONE | | | JUDGEALONE
SUMMARY OF CHARGES, SPECIFICATIONS, PLEAS AND FINDINGS
" UCMJ ARTICLE NATURE OF OFFENSE____ PLEAS FINDINGS
CHARGE: Violation of UCMJ, 128 . GUILTY GUILTY
Specification 1: Did, within thc continental United States, on GUILTY GUILTY
divers occasions between on or about 24 June
2011 and on or about 27 April 2012, unlawfully
strike Tessa K. Kelley on her body with his hands,
unlawfully choke the said Tessa K. Kelley on the
neck with his hands, unlawfully pull the hair of the
said Tessa K. Kelley with his hands, and
unlawfully kick the said Tessa K. Kelley on her
body with his foot.
Specification 2: Did, within the continental United States, on GUILTY : GUILTY
divers occasions between on or about 27 April
2011 and on or about 16 June 2011, commit an
assault upon J.M.L., a child under the age of 16
years, by striking him on thé head and body with a
force likely to produce death or grievous bodily
harm, to wit: his hands.
CHARGED AS A
LESSER
INCLUDED
OFFENSE TO
SPECIFICATION 2:
Specification 3: Did, within the continental United States, on NOT GUILTY WITHDRAWN ANP
divers occasions between on or about 27 April ’ DISMISSED WITH
2011 and on or about 16 June 201 1, unlawfully PREJUDICE AFTER
strike JMLL., a child under the age of 16 years, on ARRAIGNMENT
the body with his hands.
SENTENCE ) DNA PROCESSING IS REQUIRED CRIME OF DOMESTIC VIOLENCE
Reduction to-the grade of E-1, confinement for twelve (12) months, and a bad conduct discharge. PTA: The approved sentence to
confinement will not exceed three (3) years.
PRETRIAL CONFINEMENT CREDIT (Inchiding military and civilian confinement) (in days)
152 days (military)
DATE SENTENCE ADJUDGED (Or acquittal announced)
20121107 .
DISTRIBUTION (Prescribed by convening authority) . {CHECK ONE)
ACC/CC/IA X} rriazcounset | [[] SUMMARY COURT OFFICER
12 AF/CCIIA DETAILED BY
49 WG/CC/IA
49 MDG/CC OWEN W. TULLOS, Lt Col, USAF
49 FSS/DPM; TYPED NAME AND GRADE
49 CPTS/FMFP BRETT A. JOHNSON, Capt, USAF
49 SFS/CC/SFO1 SIGNATURE ’
AFLOA/ADC
AFOSIDET 225 1
CDO e _
AF 1359, 20001101 (EF-V1) (12 AF/JA Overprint, 30 May 06) Page 1 of 2

USA00012947





REPORT OF RESULT OF TRIAL

Date (YYY YMMDD)

(Continuation} 20121107
NAME (Last, First, Middle Initial) RANK SSN
Kelley, Devin P. AIC _
ORGANIZATION: DATE SENTENCE ADJUDGED (Or acguittal announced)
49 LRS/CC ' 20121107
SUMMARY OF CHARGES, SPECIFICATIONS, PLEAS AND FINDINGS CONTINUED
UCMJ ARTICLE NATURE OF OFFENSE PLEAS FINDINGS
Specification 4: | Did, within the continental United States, on or about 23 NOT GUILTY WITHDRAWN AND
April 2012, assault Tessa K, Kelley by pointing at her DISMISSED WITH
with a dangerous weapon, to wit: a loaded firearm. PREJUDICE AFTER
ARRAIGNMENT
CHARGED AS A
LESSER
INCLUDED
OFFENSE TO
SPECIFICATION
4:
Specification 5: | Did, within the continental United States, on or about 23 NOT GUILTY WITHDRAWN AND
" | April 2012, assault Tessa K. Kelley by pointing at her DISMISSED WITH
with an unloaded firearm. PREJUDICE AFTER
ARRAIGNMENT
ADDITIONAL Violation of UCM], Article 128 NOT GUILTY WITHDRAWN AND
CHARGE: DISMISSED WITH
PREJUDICE AFTER
ARRAIGNMENT
Specification 1: | Did, within the continental United States, between on or NOT GUILTY WITHDRAWN AND
sbout-| January 2012 to on or about 30 April 2012, DISMISSED WITH
assault Tessa K. Kelley by pointing at her with a PREJUDICE AFTER
dangerous weapon, to wit: a loaded firearm. ARRAIGNMENT
CHARGED AS A
1.LESSER
INCLUDED
OFFENSE TO
SPECIFICATION
1
Specification 2: | Did, within the continental United States, between on or NOT GULLTY WITHDRAWN AND
about 1 January 2012 to on or about 30 April 2012, ’ DISMISSED WITII
assauit Tessa K. Kelley by pointing at her with an PREJUDICE AFTER

unloaded firearm.

ARRAIGNMENT

Continuation of Sentence:

AF 1359, 20001101 (EF-V1) (49 FW/JA Overprint, 4 Jun 08)

Page 2 of 2
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Exhibit No.. o =

N .
DEPARTMENT OF THE AIR FORCE Name: P Fandeny

2T LOGISTICS READINESS SOUATRON Date: | -f{ 0

HOLLZZSAN AIF FORCE BASE, NEVI 1EI00 [m

MAR 27 2013

MEMORANDUM FOR SFS/S5/AV
FROM: 49 LRS/CC
SUBIJECT: Conditional Barment Reguest for AB Devin Kelley SSN: 634-24-3484

1. 1am requesting a conditional harment on AB Devin Kelley. The conditional aspect will only
allow him on Holloman AFB. under escort, during out-processing from 31 March through 5
April 2013. On 6 April 2013, the conditional will then become permunent. This Airman was
convicted in a General Court Martial and received a Bad Conduet Discharge. He is being
returned to Holloman AFB from confinement at Miramar Air Station. CA for out processing
purposes only. After processing. he will be placed in excess leave status for his appellate review.

2. AB Kelley has repeatedly threatened o kill his leadership. He was openly carrying a firearm
on Holloman AFB and had even placed the weapon to the head of his wile, Tessa. Later in 2012,
he was hospitalized at the Peak in Santa Teresa. New Mexico, While assigned to the military
ward, he created a diversion and jumped the outside recrcational fence. The First Sergeant was
immediately notified by the stall’ and he instituted a BOLO for AB Kelley. He was later
apprchended by the Peak staf at a local bus station. After the event, the stall viewed the
computer searches from AB Kelly there at the Peak. What they found was alarming. He was
searching the Internet for body armor and guerilla tactics. It was documented that he had been
training his cardiovascular system by extending his workout runs Irom 20 o 60 minutes.

3. | view this Airman as a threat 10 not only myself, but my staff and other Airmen in this
Squadron. | have communicated my concerns to the SFS/CC. Lt Col Boyd, and he will be
providing the unit an armed escort during his out-processing. | will provide a flight supervisor to
handle all the administrative issucs,

4. Any questions can be directed to my First Sergeant at 430-7424,

"Lt

ROBERT C. BEARDEN, Lt Col, USAF
Commander., 49th Logistics Readiness Squadron

This letter contains FOR OFFICIAL USE ONLY (FOUO? information which must be protected
under the Privacy Act of 1974 and AFI 33-332

Global Power for America
DoDIG 000180
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DEPARTMENT OF THE Alul;,FORCE

Exhibit No.: #yg 27 March 2013
Name:’ lg égé ;g
g ~

MEMORANDUM FOR 49 WG/CC )

ESQUIRE [N
FROM: 49 WG/JA

SUBJECT: Request for Expulsion and Order Not to Reenter Holloman Air Force Base for
AB Devin P. Kelley

1. We have reviewed the proposed Request for Expulsion and Order Not to Reenter Holloman
Air Force Base to be issued to AB Devin P. Kelley. The request is legally sufficient. We
recommend approval of the barment of AB Kelley from Holloman AFB.

2. BACKGROUND: AB Devin P. Kelley was charged with assaulting his wife, Tessa, and
step-son, Ji} of violation of Article 128, UCMJ. He pled guilty and was convicted. On 7
November 2012 he was sentenced by general court martial to a reduction to the grade of E-1, 12
months of confinement, and a bad conduct discharge. As a result of receiving credit towards his
sentence for 158 days he spent in pre-trial confinement, AB Kelley will finish his sentence in
late-March 2013, and is scheduled to depart Miramar Air Station, CA in order to return to
Holloman Air Force Base for final outprocessing. Kelley is projected to be present at Holloman
Air Force Base for final outprocessing from the military from 31 March 2013 to 5 April 2013.
An armed member of 49th Security Forces Squadron will escort Kelley the entire time he is on
Holloman AFB to outprocess. Due to Kelley's extensive record of violence and directing death
threats towards his leadership and spouse, his leadership has requested that you bar him from
Holloman AFB, and allow his presence on base solely to accomplish outprocessing from the
military.

3. FACTS: AB Kelley has a history of severe mental health problems. He openly carried a
firearm on Holloman AFB, and placed a weapon to his wife’s head. He has repeatedly threatened
to kill his leadership. Documents provided in support of the proposed barment order against AB
Devin P. Kelley include:

a. A swomn statement of Tessa Kelley (AF Form 1168), dated 17 February 2012,
documenting multiple incidents of AB Kelley's violent behavior, including physical
abuse, verbal abuse, threats to inflict bodily harm or kill her;

b. A memorandum for Security Forces Squadron, dated 8 June 2012, from 49 LRS
Commander Maj Nathan McLeod-Hughes recommending continued pretrial
confinement. This memo documents the violent and dangerous behavior by AB
Kelley. Additional evidence of Kelley’s high risk unpredictable and criminal behavior
includes his history of mental health issues, his preoccupation with weapons, his
verbal declaration that he has contemplated offensive attack strategies on both Air
Force personnel and organizations (including his leadership and SFS), his online
research of body armor and guerilla warfare tactics while a patient in a military mental

Global m‘rﬁﬁ ‘4 merica

USA00013318





health facility, his possession of and purchase of weapons, and his successful escape
from a military mental health facility.

e Report of result of trial dated 7 November 2012 documenting AB Kelley's conviction
by a general-court martial for assault in violation of Article 128, UCMJ.

d. Memo for SFS/S5/AV from Lt Col Bearden, Commander of the 49th Logistics
Readiness Squadron requesting that AB Kelley be barred from Holloman AFB.

4. DISCUSSION: An installation commander has broad authority to control the activities on
the installation. See 18 USC §1382 and 32 C.F.R. § 809(a)(5). This authority extends to
“reasonably necessary and lawful measures to maintain law and order and to protect installation
personnel and property.” DoDI 5200.8, para. 3.2 (19 May 10). The installation commander’s
“authority...includes the removal from, or denial of access to, an installation or site of
individuals who threaten the orderly administration of the installation or site.” Jd. at 3.2.2.
However, the commander’s decision “shall not be exercised in an arbitrary, unpredictable, or
discriminatory manner,” and “removal or denial actions must be based on reasonable grounds
and be judiciously applied.” /d. at 3.2.3.

5. RECOMMENDATION: We recommend you approve the Request for Expulsion and Order
Not to Reenter Holloman Air Force Base for AB Devin P. Kelley, to become permanent upon
completion of his outprocessing. AB Kelley has a well-documented history of making threats of
physical violence, researching methods of carrying out violence, and a conviction for assaulting
his wife and infant step-son. We concur with the 49th Security Forces’ plan to implementation
of stringent physical control measures of AB Devin P. Kelley for the duration of his presence at
Holloman AFB. Please contact Capt McQuillan at 57 8 should you have any questions.

CHARLES A. “CAL"” LEMLEY
GS-6, DAFC, LEGAL ASSISTANT

’% McQUlLL%, CAPT, USAF

CHIEF, CIVIL LAW

I concur.
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DEPARTMENT OF THE AIR FORCE Exhibit No.: ’bg

HEADQUARTERS 48TH WING (ACC) Name: 3
HOLLOMAN AIR FORCE BASE, NEW MEXICO

Date: |-

MAR 29 2013

MEMORANDUM FOR DEVIN P. KELLEY

FROM: 49 WG/CC
490 First Street, Suite 1700
Holloman AFB NM 88330-8277

SUBJECT: Order Not to Enter or Reenter Holloman Air Force Base (HAFB)

1. This action is being taken in direct response to your actions. You had repeatedly threatened
the lives of United States Air Force leadership. In April 2012, while on Holloman AFB you
openly carried a firearm. In a reported incident the firearm was pointed at your wife in a
threatening manner and then you turned the firearm on to yourself. In June 2012, you escaped
from a military ward while confined for hospitalization at the Peak in Santa Teresa, New
Mexico. During your hospitalization at the Peak you had searched the internet on a computer for
body armor and purchasing of weapons.

2. Based upon your recent actions, | consider your continued presence on this installation
detrimental to the orderly administration of the installation and to the well-being of its personnel.
Effective immediately upon receipt of this notice, you are ordered not to enter or reenter or be
found within the limits of the United States military installation of HAFB, New Mexico, for an

indefinite period.

3. If you fail to comply with this order, you will be in violation of Title 18, United States Code,
§1382, which reads in part:

“Whoever reenters or is found within any installation, after having been removed there from
or ordered not to reenter by any officer or person in command or charge thereof shall be fined
under this title or imprisoned not more than 6 months, or both.”

4. Should you reenter or be found upon the limits of HAFB in violation of this order, without
having received prior approval, you will be subject to detention by Security Forces for delivery
to the appropriate civilian and military authorities.

5. If you are entitled to medical treatment at the Holloman AFB medical treatment facility, or
require authorized use of other Holloman AFB services, you may enter to use such facilities only
under the following conditions. In the event of an emergency, you may come to the main gate,
inform the Security Forces that you are on the base barment list and request to be escorted to the
clinic. On a regular scheduled medical or other military appointment, contact the agency in
advance by calling to arrange escort to the appointment.

DoDIG 000176
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6. This order will remain in effect indefinitely, unless otherwise modified or revoked in
writing by myself. If a compelling reason exists which you believe should be sufficient to
justify modification or termination of this order, you may submit your justification to me, in
writing, through the Defense Force Commander at 49th Security Forces Squadron, 750 First
Street, Holloman AFB, NM, 88330-8032, for forwarding to the Commander, 49th Wing.

(udos O (it~

Colonel, USAF
Commander

Ist Ind, DEVIN P. KELLEY
MEMORANDUM FOR 49 WG/CC

This is to certify that I, the undersigned, have received the forgoing order in writing and have
read and fully understand the same. I understand that entry upon HAFB, in violation of this
order, may result in civilian prosecution pursuant to 18 U.S.C. §1382. I further understand that
in the event of a conviction, the maximum penalty prescribed may be imposed.

Received and signed the day of , 2013. T have kept a copy of this
letter and understand its contents.

DEVIN P. KELLEY

(Signature)
MEMORANDUM FOR 49 WG/CC
CERTIFICATION:
This is to certify that I (Print) personally served a copy of
the debarment letter to NAME, on ,2013.
Rank/Signature/Title
DoDIG 000177
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- DEPARTMENT OF THE AIR FORCE

MEMORANDUM FOR DEVIN P. KELLEY

FROM: 49 WG/CC
490 First Street, Suite 1700
Holloman AFB NM 88330-8277

SUBJECT: Order Not to Enter or Reenter Holloman Air Force Base (HAFB)

1. This action is being taken in direct response to your actions. You had repeatedly threatened
the lives of United States Air Force leadership. In April 2012, while on Holloman AFB you
openly carried a firearm. In a reported incident the firearm was pointed at your wife in a
threatening manner and then you turned the firearm on to yourself. In June 2012, you escaped
from a military ward while confined for hospitalization at the Peak in Santa Teresa, New
Mexico. During your hospitalization at the Peak you had searched the internet on a computer for
body armor and purchasing of weapons.

2. Based upon your recent actions, I consider your continued presence on this installation
detrimental to the orderly administration of the installation and to the well-being of its personnel.
Effective immediately upon receipt of this notice, you are ordered not to enter or reenter or be
found within the limits of the United States military installation of HAFB, New Mexico, for an

indefinite period.

3. If you fail to comply with this order, you will be in violation of Title 18, United States Code,
§1382, which reads in part:

“Whoever reenters or is found within any installation, after having been removed there from

or ordered not to reenter by any officer or person in command or charge thereof shall be fined .
under this title or imprisoned not more than 6 months, or both.”

4. Should you reenter or be found upon the limits of HAFB in violation of this order, without
having received prior approval, you will be subject to detention by Security Forces for delivery

to the appropriate civilian and military authorities.

5. If you are entitled to medical treatment at the Holloman AFB medical treatment facility, or
require authorized use of other Holloman AFB services, you may enter to use such facilities only
under the following conditions. In the event of an emergency, you may come to the main gate,
inform the Security Forces that you are on the base barment list and request to be escorted to the

clinic. On a regular scheduled medical or other military appointment, contact the agency in
advance by calling to arrange escort to the appointment.
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6. This order will remain in effect indefinitely, unless otherwise modified or revoked in
writing by myself. If a compelling reason exists which you believe should be sufficient to
justify modification or termination of this order, you may submit your justification to me, in
writing, through the Defense Force Commander at 49th Security Forces Squadron, 750 First
Street, Holloman AFB, NM, 88330-8032, for forwarding to the Commander, 49th Wing.

ANDREW A. CROFT W

Colonel, USAF
Commander

Ist Ind, DEVIN P. KELLEY

MEMORANDUM FOR 49 WG/CC

This is to certify that I, the undersigned, have received the forgoing order in writing and have
read and fully understand the same. I understand that entry upon HAFB, in violation of this
order, may result in civilian prosecution pursuant to 18 U.S.C, §1382. [ further understand that
in the event of a conviction, the maximum penalty prescribed may be imposed.

Received and signed the _ 1% day of Pegp. | ,2013. Ihave kept a copy of this
letter and understand its contents.

13

DEVIN P. KELLEY

(Signature)

MEMORANDUM FOR 49 WG/CC

CERTIFICATION:

This is to certify that I (Prinf) __\ hm; C < ;hglk personally served a copy of

the debarment letter to NAME, on _| RApiC , 2013,
Dar/e i homas S IAYISES el s
Rank/Signature/Title LS
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Exhibit No.: 2_(_,
Name: {-€ cid e

Review of Devin Kelley’s
Defense Manpower Data Center (DMDC) Installation Access Record
Kelley Project 2018C004

On January 24, 2018, Mr. Scott G. Ulrich, Director, Physical Security/Law Enforcement (PSLE),
Defense Human Resources Activity (DHRA)/ Defense Manpower Data Center (DMDC),
Seaside, CA, provided DoD OIG a copy of Installation Access log entries associated to Devin
Kelley.

Contact information for Mr. Scott G. Ulrich is: Work #:831-583-4081; Cell #: | G
scott. g ulrich.civ@mail mil.

On January 29, 2018, SA Jeff Goodson conducted a joint review of the record with Mr. Ulrich to
gain clarification as to the entries included in the report.

An explanation of report entries by Mr. Ulrich are as follows:

Under “Timeline of Credential/Status Events,” the following items were noted. Included is an
Agent Clarification Notation provided by Mr. Ulrich:

1. “August 11, 2011: DOD credential issuance (Active Duty). Card was set to expire August 10,
2014. Card was terminated September 4, 2012.” AGENT NOTE - This entry refers to a new ID
card issue to Devin Kelley.

2. “February 10, 2012 Update of phone number.” AGENT NOTE -~ An update to Devin
Kelley’s record reflecting the new phone number.

3. “April 25, 2012: DBIDS credential issuance (Visitor) at Holloman AFB. Sponsored by Tessa
Kelley.” AGENT NOTE - An update to Devin Kelley’s access record reflecting his being
sponsored onto the installation by his spouse, Tessa Kelley.

4. “June 8, 2012: Remarks added to the person’s record from Holloman AFB by Operator,
Towanda Worthy. Remarks: “**BOLO** HOLLOMAN AFB--CAUTION ARMED AND
DANGEROUS--ESCAPED FROM MENTAL HOSPITAL--6/7/12”” AGENT NOTE - An
update by a base representative with the authority/approval level to add information to Devin
Kelley’s record in the installation access database reflecting the issued BOLO.

5. “December 12 2012: Record was accessed at Holloman AFB (probable manual lookup by
guard on duty).” AGENT NOTE - It was explained that this entry most probably annotated an
installation gate sentry checking to ascertain if Devin Kelley still had an active BOLO issued.

6. “March 30, 2013: Remarks added to the person’s record from Holloman AFB by Operator,
Heather Ignacek. Remarks: “**BARRED FROM HAFB** IDV WAS DISCHARGED FROM
USAF--CONTACT SF ASAP IF ACCESS ATTEMPTED-- 3/30/13” (no alert status was
added).” AGENT NOTE - An update by a base representative with the authority/approval level
to add information indicating barment actions had been initiated against Devin Kelley. Mr.
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Ulrich opined that as this entry indicated “no alert status was added” This probably indicated
wing leadership issued a verbal barment order with an official written order to follow.

7. “March 31, 2013: DBIDS credential issuance (Visitor) at Holloman AFB. Inadvertently
initiated by Heather Ignacek; terminated 2 minutes later; Naithaan Williams was listed as
sponsor.” AGENT NOTE — Mr. Ulrich opined that this entry indicated that Devin Kelley was
being sponsored onto the installation by Naithaan Williams. After checking Devin Kelley’s
name in the installation access records, the barment action was noted and the access request was
denied.

8. “March 31, 2013: Barred status issued at Holloman AFB. Thomas Smith. Remarks:
“Indefinitely Barred from Holloman AFB. **CAUTION** KELLEY is known to have a
FIREARM and has threatened the lives of leadership as well as Security Forces. Member
formally of 49 LRS. Barment Authority Col Croft 49 WG/CC - Begin date 29 Mar 2013 -
Indefinite 49SFS/Reports and Analysis DSN 572-7251" (this remark was added on 26 Apr 2013
to “Alert status”).” AGENT NOTE — Mr. Ulrich opined that this entry indicated
receipt/signature of the official written barment package by wing leadership.

9. “April 9, 2013: Attempted access following barment status in DBIDS and was denied.”
AGENT NOTE - Mr. Ulrich opined that Devin Kelley, or someone using his assigned ID
credential, attempted to gain access to Holloman AFB and was subsequently denied due to the
existing barment.

10. “April 26, 2013: Remarks added from March 30, 2013 updated to: “BARRED INDEF-
CAUTION POSS FIREARM, THREAT TO USAF MEMBERS & SFS” (this remark was added
to personnel status).” AGENT NOTE - An update by a base representative with the
authority/approval level to add information to Devin Kelley’s record in the installation access
database reflecting the new warning information.

11. “June 12 2014: Received termination of CAC credential and terminated credential in DBIDS
(AGENT NOTE - Defense Biometric Identification System; is a Department of Defense (DoD)
system developed by DMDC as a force protection program to manage personnel, property and
installation access) reason code “lost or Stolen.” AGENT NOTE - Mr. Ulrich opined that this
was a Real-Time Automated Personnel Identification System (RAPIDS) update reflecting that
Devin Kelley’s ID card had been reported as lost or stolen.

12. “August 26 2015: Record Accessed at San Antonio AFB. Probable reason and outcome:
manual lookup; “Deny” recommendation returned; no credential issued.” AGENT NOTE - Mr.
Ulrich opined that Devin Kelley, or someone using his assigned ID credential, attempted to gain
access to San Antonio AFB at the Visitor Control Center and was subsequently denied due to the
existing barment.

13. “February 17 2016. Records accessed Holloman AFB. Probable reason and outcome:

manual lookup; “Deny” recommendation returned; no credential issued.” AGENT NOTE - Mr.
Ulrich opined that Devin Kelley, or someone using his assigned ID credential, attempted to gain
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access to Holloman AFB at the Visitor Control Center and was subsequently denied due to the
existing barment.

14. “November 6, 2017. Armed and Dangerous: “Armed and Dangerous: Inadvertently added by
AFSFC during lookup.” AGENT NOTE - An “inadvertent” update by a representative from
the Air Force Security Forces Center with the authority/approval level to add information to
Devin Kelley’s record in the installation access database. Mr. Ulrich opined this was an accident
by someone looking at Devin Kelley's access record.

Under “Statuses,” the following items were noted. Included is an Agent Clarification Notation
provided by Mr. Ulrich:

15. “March 29, 2013. Barred: “Indefinitely Barred from Holloman AFB. Member to Out-
process HAFB 31 Mar to 5 Apr 2013. After which barment becomes permanent. CAUTION
KELLEY is known to have threatened the lives of leadership as well as Security Forces. Barment
approval Col Croft 499 WG/CC.” AGENT NOTE - Mr. Ulrich advised that this was a status
update in the system to Devin Kelley’s installation access privileges.

16. “Updated on April 26, 2013 to “Indefinitely Barred from Holloman AFB. **CAUTION**
KELLEY is known to have a FIREARM and has threatened the lives of leadership as well as
Security Forces. Member formally of 49 LRS. Barment Authority Col Croft 49 WG/CC - Begin
date 29 Mar 2013 - Indefinite 49SFS/Reports and Analysis DSN 572-7251.”" AGENT NOTE -
Mr. Ulrich advised that this was a status update in the system to Devin Kelley’s installation
access privileges.

Person ;fblmerest
Werite up (updated).«

GOODSON.JEF Digitally signed by —
FREYJAMES.11 s.ne734a719

Date: 2018.02.02 05:28:25
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Prepared By:
SA Jeff Goodson

Reviewed By:

SIMONTON.SHAW 0igiaty signed by
SIMONTON.SHAWN.C 1143504359
. N.C.1143504359  0ute20180202053909 0500
Supervisor:
SSA Shawn Simonton
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 1              IN THE UNITED STATES DISTRICT FOR

                THE WESTERN DISTRICT OF TEXAS

 2                  SAN ANTONIO DIVISION

 3    JOE HOLCOMBE, et al.,   )   NO. 5:18-CV-00555-XR

                              )

 4                            )   Consolidated with:

      Plaintiffs,             )   5:18-cv-00712-XR (Vidal)

 5                            )   5:18-cv-00881-XR (Uhl)

                              )   5:18-cv-00944-XR (Ramsey)

 6       vs.                  )   5:18-cv-00949-XR (McNulty)

                              )

 7                            )   5:18-cv-00951-XR (Wall)

      UNITED STATES OF        )   5:18-cv-01151-XR (Amador)

 8    AMERICA,                )   5:19-cv-00184-XR (Brown)

                              )   5:19-cv-00289-XR (Ward)

 9                            )   5:19-cv-00506-XR (Workman)

      Defendant.              )   5:19-cv-00678-XR (Colbath)

10                            )   5:19-cv-00691-XR (Braden)

                              )   5:19-cv-00706-XR (Lookingbill)

11                            )   5:19-cv-00714-XR (Solis)

                              )   5:19-cv-00715-XR (McKenzie)

12                            )   5:19-cv-00805-XR (Curnow)

                              )   5:19-cv-00806-XR (Macias)

13   _____________________________________________________

14                 VIDEOTAPED DEPOSITION OF

15          LIEUTENANT COLONEL ROBERT C. BEARDEN

     _____________________________________________________

16

17              PURSUANT TO NOTICE, the above-entitled

18    deposition was taken on behalf of the Plaintiffs at

19    Peterson Air Force Base, 135 Dover Street, Building

20    350, Suite 2068, Colorado Springs, Colorado, on

21    January 16, 2020, at 3:15 p.m., before Dawn Gage, a

22    Professional Court Reporter and Notary Public within

23    and for the State of Colorado.

24

25
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 1   APPEARANCES OF COUNSEL

 2   On Behalf of the Plaintiffs

     Joe Holcombe, et al.:

 3

         JAMAL K. ALSAFFAR, ESQ.

 4       Whitehurst, Harkness, Brees, Cheng, Alsaffar,

         Higginbotham & Jacob, PLLC

 5       7500 Rialto Boulevard

         Building Two, Suite 250

 6       Austin, Texas 78735

         (512) 476-4346

 7       jalsaffar@nationaltriallaw.com

 8

         JUSTIN B. DEMERATH, ESQ.

 9       O'Hanlon Demerath & Castillo

         808 West Avenue

10       Austin, Texas 78701

         (512) 494-9949

11       jdemerath@808west.com

12       GEORGE LeGRAND, ESQ. (Telephonic Appearance)

         LeGrand & Bernstein

13       2511 North St. Mary's Street

         San Antonio, Texas 78212

14       (210) 733-9439

         glassistant@legrandandbernstein.com

15

         CHELSIE KING GARZA, ESQ. (Telephonic Appearance)

16       The Webster Law Firm

         6200 Savoy Drive, Suite 150

17       Houston, Texas 77036

         (713) 581-3900

18       cgarza@thewebsterlawfirm.com

19       DENNIS PEERY, ESQ. (Telephonic Appearance)

         CRAIG BETTIS, ESQ. (Telephonic Appearance)

20       Tyler & Peery

         5822 West, I-10

21       San Antonio, Texas 78201

         (210) 774-6445

22       d.peery@tylerpeery.com

         c.bettis@tylerpeery.com
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 1   On Behalf of the Defendants

     United States of America:

 2

         AUSTIN L. FURMAN, ESQ.

 3       U.S. Department of Justice

         Civil Division

 4       P.O. Box 888

         Washington, DC 20044

 5       (202) 616-4272

         austin.l.furman@usdoj.gov

 6

      On Behalf of the United States Air Force:

 7

         JEFFREY C. PHILLIPS, ESQ. (Telephonic Appearance)

 8       United States Air Force

         1500 W. Perimeter Road, Suite 1700

 9       Andrews Air Force Base, Maryland 20762

         (240) 612-4620

10       jeffrey.c.phillips14.mil@mail.mil

11

     Also Present:  Tom Rowles, Videographer

12
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 1   DEPOSITION OF LIEUTENANT COLONEL ROBERT C. BEARDEN

 2

 3                     January 16, 2020

 4

 5              THE VIDEOGRAPHER:  Good afternoon.  We

 6    are now on the record.  Here begins Video No. 1 in

 7    the deposition of Colonel Robert Bearden testifying

 8    in the matter of Joe Holcolmbe, et al., versus

 9    United States of America for the United States

10    District for the Western District of Texas, San

11    Antonio Division.

12              Today's date is January 16, 2020, and the

13    time on the video monitor is 3:15.  Your

14    videographer today is Tom Rowles and I'm

15    representing Esquire Deposition Solutions.

16              Will counsel and all present please

17    identify themselves and state whom you represent.

18              MR. ALSAFFAR:  Jamal Alsaffar, for the

19    Plaintiffs.

20              MR. DEMERATH:  Justin Demerath, for the

21    Plaintiffs.

22              MR. FURMAN:  Austin Furman for the

23    Defendant, United States.

24              THE VIDEOGRAPHER:  And on the phone.

25              MR. LeGRAND:  George LeGrand for the

0009

 1    Plaintiffs.

 2              MR. PEERY:  Dennis Peery for the

 3    Plaintiffs.

 4              MR. BETTIS:  Craig Bettis for the

 5    Plaintiffs.

 6              MS. GARZA:  Chelsie Garza for the

 7    Plaintiffs.

 8              LT. COL PHILLIPS:  Lt. Col Jeff Phillips

 9    for the Air Force.

10              THE VIDEOGRAPHER:  Okay.  Thank you.  The

11    court reporter today is Dawn Gage and she may now

12    swear in the deponent.

13          LIEUTENANT COLONEL ROBERT C. BEARDEN,

14   having been first duly sworn according to law, was

15   examined and testified under oath as follows:

16                       EXAMINATION

17   BY MR. ALSAFFAR:

18         Q.   Good afternoon, Colonel.  How are you

19   doing?

20         A.   Good, thanks.

21         Q.   My name is Jamal Alsaffar.  And we just

22   met today, didn't we?

23         A.   Yes.

24         Q.   Just so you know who I am, I represent

25   the families of the Sutherland Springs First Baptist

0010

 1   Church shooting that occurred on November 5th, 2017,

 2   in Sutherland Springs, Texas.

 3         A.   Okay.

 4         Q.   And I want to ask you just a little bit

 5   of background questions, and before I do, I just

 6   want to go into a little bit about what a deposition

 7   is.

 8          Have you ever had a deposition taken before?

 9         A.   I have once.

10         Q.   Okay.  And what was that in?

11         A.   It was a car accident that I was

12   involved in when I was a teenager.

13         Q.   Okay.  What I'd like to do is just make

14   sure you feel comfortable with some of the ground

15   rules.

16         A.   Okay.

17         Q.   And I'm sure Mr. Furman went over this a

18   little bit with you, as well, but -- but I want to

19   make sure that you feel comfortable with what those

20   are.

21          First of all, you just took an oath.  And I

22   know we're sitting in a conference room, but I want

23   to make sure you understand the importance and

24   weight of that oath.

25         A.   Yes.
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 1         Q.   You understand that the oath that you

 2   just took is the same oath that you would have taken

 3   if we were in a court of law before a judge and jury

 4   with the same penalties of perjury if you don't tell

 5   the truth; do you understand that?

 6         A.   Correct, yes.

 7         Q.   Okay.  And you're prepared to tell the

 8   whole truth as you know it, under oath today,

 9   correct?

10         A.   Yes.

11         Q.   Okay.  Now, let me talk to you a little

12   bit about, you know, what a deposition is and some

13   of the ground rules.

14          Anytime you need a break, just let me know.

15   Generally, we take a break every hour or so at a

16   reasonable stopping point.  Certainly, if you need

17   it for another reason, just let me know --

18         A.   Okay.

19         Q.   -- and we'll come to a -- we'll come to

20   a stop.

21         A.   Okay.

22         Q.   We'll try to finish whatever area of

23   question I'm on, and then we'll -- we'll let you

24   have that.  So you don't have to sit here for hours

25   at a time if you don't -- unless you want to.
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 1          Second, even though we have a court reporter

 2   and even though we have a video -- videographer

 3   videoing your testimony, please try to let me finish

 4   my questions before you answer.  Okay?

 5         A.   Okay.

 6         Q.   What I mean by that is, in your -- you

 7   can -- in a normal conversation, you're going to

 8   know what my question is before I'm really done with

 9   it and you're ready to answer, and that'd be fine in

10   a normal conversation.

11          But in -- in this setting, we want to make

12   sure that your answers are accurate.  And -- and to

13   do that, we need to make sure my question gets out

14   first.  Okay?

15         A.   I understand.

16         Q.   And that helps our Madam Court Reporter,

17   because she can't take two conversations down at the

18   same time -- well, she probably could, but most

19   normal ones can't.  Okay?  Fair enough?

20         A.   Fair.

21         Q.   So if -- the reason I say that, too, is

22   that in a normal conversation, if I -- if I put my

23   hand out (indicating) and say, Let me finish, or

24   something along those lines, Boy, that's -- like,

25   that's a rude person.
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 1          In this setting, I might do that.  And that's

 2   not intended to be rude, it's actually intended to

 3   make sure that your testimony is accurate.  Okay?

 4          So sometimes I may just put my hand out just

 5   to say, Hey, I'm still -- let me finish.

 6          There's another element at work here -- where

 7   are you originally from, by the way?

 8         A.   I grew up in Oklahoma.

 9         Q.   Okay.  Well, then you kind of

10   understand.  I'm from Texas.  We don't always talk

11   as fast as other people.  And it can be sometimes

12   frustrating to wait for us to get done with our

13   question.

14          And so that may be an element, too.  I may

15   just put my hand out, let you know, I'm almost done

16   (indicating) before you can answer.  All right?

17         A.   Okay.

18         Q.   Along those same lines, I'll try not to

19   interrupt you.  And if I do, or if you feel like I'm

20   cutting you off -- it's not intentional, by the

21   way -- but if you feel like I'm doing that, please

22   feel free to tell me, Hey, sir, I've still got a

23   little bit more to say and I will let you -- let you

24   talk.  All right?

25         A.   Okay.
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 1         Q.   And if you don't understand a question

 2   of mine, let me know.  It's very important to me,

 3   actually, that you understand these questions in

 4   this case.  And that you understand what I'm asking

 5   you because this is a very important matter.

 6          And your testimony is very important to me,

 7   to these families and to the case.  So if you don't

 8   understand it, please let me know so I can make sure

 9   you do.  All right?

10         A.   All right.

11         Q.   By the same token, then, can we get an

12   agreement that I do ask you a question, you don't

13   ask me to rephrase it and you answer, I can assume

14   that you both understood my question and that the

15   answer you gave was as -- a full answer to that

16   question, so I can move on?

17         A.   Yeah, that's fair.

18         Q.   The only other thing is head nods and

19   uhs-huhs, right?  There may be an occasion -- you're

20   doing a good job so far -- but there may be an

21   occasion were you just nod your head in agreement or

22   in disagreement, or you say uh-huh or yep or

23   something along those lines, and Madam Court

24   Reporter here will put down, Witness nods head or

25   "u-h, u-h" and -- and that's it.
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 1          And even though everyone in the room and the

 2   video may understand what you mean, again, going

 3   back to really caring about the accuracy of your

 4   testimony, I may, from time to time, say, Colonel,

 5   was that a yes?  Was that a no?

 6          And again, that would be rude normally, but

 7   that's not my intention.  It's to make sure that

 8   I -- we get your testimony accurately down on paper.

 9         A.   That's fair.

10         Q.   Is that fair?  Okay?

11         A.   Fair.

12         Q.   Enough with that boring stuff.  Let

13   me -- let me ask you a little bit about your

14   preparation, if you don't mind --

15         A.   Sure.

16         Q.   -- for this deposition.  Can you tell me

17   what you reviewed in preparation for this

18   deposition?

19         A.   So, Mr. Furman and I went over some of

20   the documents yesterday, some of the memoranda that

21   I had signed, charge sheet that I had signed.  Email

22   traffic from the legal office back to me.  And those

23   kinds of things.

24         Q.   Okay.  And you said you -- you reviewed

25   these documents yesterday?
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 1         A.   Yes.

 2         Q.   Did you review them in person with

 3   Mr. Furman?

 4         A.   I did.

 5         Q.   Okay.  Now, I'm not asking you to tell

 6   me what you talked about because that's between you

 7   and the attorney, but prior to that, had you been

 8   sent any documents to look at via email or other

 9   format to review in preparation for your deposition?

10         A.   I had not.

11         Q.   Okay.  So the entire universe of

12   documents you reviewed was yesterday in person given

13   to you by Mr. Furman?

14         A.   That's correct.

15         Q.   Okay.  In terms of people you met with

16   in preparation for your deposition, who did you meet

17   with?

18         A.   I met with Mr. Furman.

19         Q.   Anybody else?

20         A.   No.

21         Q.   Did you talk about anybody else in the

22   Air Force or otherwise, not including Mr. Furman,

23   about your deposition or about the case and your

24   involvement in it prior to taking this deposition?

25         A.   I did.
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 1         Q.   Okay.  Can you tell me about that?

 2         A.   So the Air Force legal office originally

 3   contacted me and said, Hey, we're going to need to

 4   schedule a deposition.  I shot a note to my

 5   commander letting him know that I'll be doing a

 6   deposition.

 7          And I also shot one to our judge advocate

 8   there at the Air Force academy.  At the time, I

 9   assumed it was going to occur there at the academy,

10   so I wanted him to be aware that it -- you know, if

11   it was going to be on his facility.

12          And then I had a conversation with, you know,

13   my commander, the chief and the director of staff,

14   our small group, that, Hey, I'm going to be out.

15   I've got to do this deposition, you know, so...

16         Q.   In any of those conversations -- I'm

17   sorry, those communications, did you discuss the

18   factual matter that you'd be testifying on?

19         A.   Only -- only that it was related to

20   Airman Kelley and that I was squadron commander at

21   the time when he was at Holloman.

22         Q.   Okay.  Did they respond to that in any

23   way relating to subject matter of the case or the

24   testimony?

25         A.   No.
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 1         Q.   Okay.  And let me ask you --

 2          MR. ALSAFFAR:  Actually, Austin -- or,

 3   Mr. Furman, I'm sorry, can you just read into the

 4   record for me the documents that you reviewed with

 5   Colonel Bearden in preparation for his deposition?

 6          MR. FURMAN:  I can do that and I can give you

 7   a copy of this was of the debarment request has a

 8   DoD IG Bates of 180, but no USA Bates.

 9          We also reviewed USA15086 through 92, the

10   Devin Kelley charge sheet.  USA14963, letter to 49th

11   Wing Commander dated July 26th, 2012.

12          USA 14860, letter to 49th Wing Commander

13   dated August 15th, 2012.  USA 13356 through -59,

14   Report of Result of Trial.

15          USA 13360, Recommendation Regarding Security

16   Clearance dated November 14th, 2012.  A Duty Status

17   Change document that doesn't have a Bates.  Here's a

18   copy.

19          (Document tendered.)

20          MR. ALSAFFAR:  Do you know what -- this copy

21   you're handing me doesn't have a Bates or a DoDIG

22   number on it, so has this been produced?

23          MR. FURMAN:  I'm sure it has, yes.

24          MR. ALSAFFAR:  Okay.  Do you know what it is?

25   What the production number is, Bates number is?  In
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 1   other words, I know this one doesn't have one on it,

 2   but do you know what the Bates number is?

 3          MR. FURMAN:  I don't.

 4          MR. ALSAFFAR:  Okay.

 5          MR. FURMAN:  He also reviewed USA14704

 6   through -709, the Letter of Reprimand dated

 7   April 17th, 2012.  And lastly, USA 17623 through

 8   -25, Pretrial Confinement memo.

 9          MR. ALSAFFAR:  Okay.

10         Q.   (By Mr. Alsaffar)  Is it okay to refer

11   to you as Colonel Bearden?

12         A.   Sure.

13         Q.   That's your current rank, correct?

14         A.   That's correct.

15         Q.   Okay.  Colonel, can you tell us what

16   your current employment situation is with the Air

17   Force?

18         A.   So, I'm the Vice Commander in the 10th

19   Air Base Wing at the United States Air Force

20   Academy.

21         Q.   How long have you been there?

22         A.   About 18 months.

23         Q.   All right.  And can you tell us what

24   time period you were stationed at Holloman Air Force

25   Base in New Mexico?
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 1         A.   Sure.  I was there from June of 2012 to

 2   June of 2014.

 3         Q.   And what was your position while you

 4   were at Holloman Air Force Base from June of 2012 to

 5   June of 2014?

 6         A.   Correct.  I was the commander of the

 7   49th logistics readiness squadron.

 8         Q.   All right.  And how would you describe

 9   your job duties and responsibility as commander of

10   the Logistics Readiness Squadron at the 49th?

11         A.   All right.  So, I was responsible for

12   the morale, health, welfare of that unit.  And that

13   unit -- that unit's mission, which was to provide

14   logistics support to the 49th Wing and it's units.

15         Q.   And who was the person immediately above

16   you in your chain of command in terms of supervisory

17   authority?

18         A.   That was Colonel Kevin Bennett.  He was

19   the 49th Mission Support Group Commander.

20         Q.   Kevin Bennett, 49th Mission Support

21   Group Commander?

22         A.   Correct.

23         Q.   And what was his rank?

24         A.   Colonel.

25         Q.   Colonel.  Okay.  And who was above him
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 1   in the chain of command?

 2         A.   Colonel Andy Croft, or Andrew Croft, is

 3   the 49th Wing Commander.

 4         Q.   Who was above Colonel Croft in your

 5   chain of command at the time you were at Holloman

 6   Air Force Base?

 7         A.   I honestly don't remember.

 8         Q.   Okay.  What was the position?

 9         A.   So, yeah.  So he would have a numbered

10   Air Force commander, a three-star commander and a

11   four-star at Air Combat Command.

12         Q.   So there would be a -- when you say

13   "numbered Air Force," I believe this number was

14   12th?

15         A.   Right.

16         Q.   So 12th Air Force.  And you said that

17   would be a one-star general?

18         A.   So typically, that's a three-star.  Or,

19   I think -- I think then it was a three-star --

20         Q.   Okay.

21         A.   -- and now it may not be.  And then the

22   Air Combat Command Commander is a four-star.

23         Q.   Okay.  Air Combat Commander, ACC, would

24   be the one supervisory commander above the 12th Air

25   Force Commander?
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 1         A.   Correct.

 2         Q.   And who's above the ACC?

 3         A.   So the chief of staff of the Air Force

 4   and the Secretary of the Air Force.

 5         Q.   Secretary is over the chief of staff,

 6   right?

 7         A.   Correct.

 8         Q.   And the Secretary of Air Force reports

 9   to the President?

10         A.   That's correct.

11         Q.   Okay.  All right.  Thank you for taking

12   me through -- the chain of command is always

13   important for us to understand in these situations.

14          All right.  Now, who was immediately below

15   you under your command in a supervisory level while

16   you were at Holloman Air Force Base?

17         A.   So I had several subordinates.  I had

18   several flight commanders.  So squadron

19   organization, you have the commander and then you

20   have the flights.

21          For example, a fuels flight, a

22   material-management flight.  A vehicle-management

23   flight.  So there were four or five, I don't

24   remember, flight commanders that worked for me.

25         Q.   Okay.
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 1         A.   I had a senior enlisted leader, a chief,

 2   E-9, that was the squadron chief that worked for me.

 3   A major, who was the operations officer, squadron

 4   operations officer that worked for me.

 5          The First Sergeant, who was, you know, my

 6   advisor on enlisted discipline and those kinds of

 7   issues.  And then my secretary.  And I think that's

 8   it for the subordinates that I had.

 9         Q.   Okay.  Okay.  Thank you for that.  What

10   was the rank of the four or five flight commanders,

11   what was their rank generally?

12         A.   They tend to be first lieutenants or

13   captains.

14         Q.   And then, what is generally the rank of

15   the squadron chief?

16         A.   Chief Master Sergeant, E-9.

17         Q.   And then you said you had major -- a

18   major level of -- as a squadron's operations

19   officer, did I get that right?

20         A.   Correct.

21         Q.   Okay.  And that was the rank of major?

22         A.   Rank of major, duty title, operations

23   Officer.

24         Q.   Okay.  Thank you.  Thank you for that.

25   And you were describing -- you described for me a
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 1   little bit -- well, I think you described fairly

 2   what your -- your responsibilities were when you

 3   were a commander of the -- can we just call it "LRS"

 4   for Logistics Readiness Squadron for the rest of

 5   this deposition?

 6         A.   Yes.

 7         Q.   Okay.  Be on the same page, and I'll try

 8   to do that and make sure we make it as efficient as

 9   possible.

10          You've already given me a description of your

11   job responsibilities while you were a commander of

12   the 49th LRS at Holloman Air Force Base.  So, what I

13   would like to do is just ask you a couple of quick

14   questions about your background.

15          First of all, while you were squadron --

16   excuse me, while you were the commander of the LRS

17   49th division at Holloman Air Force Base, you

18   were -- you were at all times, a federal employee of

19   the federal government, correct?

20         A.   Correct.

21         Q.   And while you were a commander at

22   Holloman Air Force Base, you were working within the

23   course and scope of your employment for the federal

24   government, correct?

25          MR. FURMAN:  Objection; legal conclusion.
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 1   You can answer.

 2          MR. ALSAFFAR:  You can answer.

 3         A.   Yes.

 4         Q.   (By Mr. Alsaffar)  Oh, one thing I did

 5   not tell you about deposition ground rules.  We both

 6   may object during the deposition, that's normal.

 7   You are still required to answer the question.

 8          And you -- normally, you'll hear an objection

 9   sound like "objection; form," something along those

10   lines.  And that's just some legal stuff we have to

11   do to preserve the record.

12          It doesn't mean that you cannot answer the

13   question; in fact, you still should answer the

14   question.

15          The only time you shouldn't answer a question

16   is if he specifically instructs you and says,

17   Colonel Bearden, I'm instructing you not to answer

18   that question.  Does that make sense?

19         A.   I understand.

20         Q.   Okay.  All right.  And I apologize, I

21   didn't tell you that.

22          Now, can you tell -- can you give me your

23   understanding of why you're testifying today?

24         A.   So, Airman Devin Kelley was assigned to

25   my unit subsequent to his service in the Air Force.
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 1   He committed some heinous crimes.

 2          And now, you know, the various survivors and

 3   families of those that were killed and injured are

 4   suing in a civil proceeding for damages.

 5          And being that I was his commander at the

 6   time you-all are interested in, I'm sure, how I

 7   handled that, what I did and why I did it.

 8         Q.   Okay.  Well, that's pretty good --

 9   that's a pretty good summation.

10          And when did you first become aware of what

11   happened to these families in that little church in

12   Sutherland Springs, Texas?

13         A.   So I think it was the day of, I got a --

14   if I remember right, it was a text message from one

15   of my former folks, or an email, saying, Sir, wasn't

16   this Airman Kelley in our unit?  And that's the way

17   I learned about it.

18         Q.   Okay.  And who was it that -- who did

19   you think it was that texted you?

20         A.   I think it was Nathan McLeod-Hughes, who

21   was my operations officer at the time that I was the

22   commander.

23         Q.   I got a chance to meet Major Hughes and

24   talk to him about this case, as well --

25         A.   Right.
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 1         Q.   -- recently.  Did you -- when -- when

 2   Major Hughes contacted you after the shooting, did

 3   he remember who Devin Kelley was?

 4         A.   So, as I recall, he sent something to me

 5   saying, Hey, Sir, isn't this Airman Devin Kelley?

 6   And then I shot a note to my former First Sergeant,

 7   then Chief Wolfe, and said, Hey, isn't this Devin

 8   Kelley, you know, our Devin Kelley?

 9         Q.   Yeah.

10         A.   And then he said yes --

11         Q.   And your --

12         A.   -- the fact it was.

13         Q.   See, I did it wrong.  I interrupted you.

14   I apologize.  You mentioned First Sergeant Wolfe,

15   that's First Sergeant Tracy Wolfe, correct?

16         A.   That's correct.

17         Q.   Okay.  And First Sergeant Tracy Wolfe

18   was your First Sergeant at Holloman Air Force Base

19   while Devin -- when Devin Kelley was on that base,

20   correct?

21         A.   That's correct.

22         Q.   Okay.  Did you have any -- did you have

23   a memory of Devin Kelley when you heard about this

24   shooting?

25         A.   I did.  So, I -- I remembered seeing him
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 1   in our holding cell there at Holloman.  And I

 2   remembered seeing him when he came back from prison

 3   at Mira Mar and did, I guess, what you would call,

 4   you know, the final exit interview with me.  It was

 5   my final chance to talk to him before he was

 6   released from the Air Force.

 7         Q.   And I just want to make sure that the

 8   record is clear is that, you remembered specifically

 9   meeting in person with Devin Kelley at the holding

10   cell in Holloman Air Force Base in 2012?

11         A.   That's correct.

12         Q.   And you also remember meeting personally

13   with Devin Kelley when he was -- when he served --

14   finished out his prison sentence at Mira Mar and was

15   returned back to Holloman Air Force Base for

16   out-processing; is that --

17         A.   That's correct.

18         Q.   Okay.  And when you were told about the

19   mass shooting that he committed in Sutherland

20   Springs at that church, did you immediately

21   remember, oh, I remember meeting with him on those

22   occasions and I remember who he was?

23         A.   Yes.

24         Q.   Okay.  And did you remember anything

25   else about Devin Kelley, other than those two
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 1   in-person meetings that you had with him?

 2         A.   No.  I mean, I remember his -- his case

 3   and, you know, things associated with it.

 4         Q.   So that's what I want to know.  I would

 5   just like to know what your independent recollection

 6   was of Devin Kelley's case and the things associated

 7   with it, as you put it.  Can you tell what that was?

 8         A.   Sure.  I remembered that, you know, this

 9   was an airman that we had -- after I took command

10   that, you know, I met with in the -- the holding

11   cell.

12          My -- my memory was flawed.  I thought that

13   he had -- at the time, I was thinking that he had

14   previously been convicted, but after reviewing the

15   documents, I now remember that, no, I served him the

16   charges and then -- then he was convicted.

17          And that, you know, he went to Mira Mar,

18   served his prison sentence.  Came back to the unit

19   and then was discharged and sent to the -- back to

20   civilian life.

21         Q.   Um-hum.

22         A.   The thing that -- your specific question

23   about, you know -- I think if I understand,

24   you're -- you're interested in what went through my

25   mind when I heard that this was him.
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 1          And that was that I remember him being in my

 2   office and me telling him, essentially, Look, you've

 3   paid your debt to society.

 4         Q.   Right.

 5         A.   And you're leaving the Air Force, but

 6   you can go make something of yourself.  And I don't

 7   remember the -- the words, but that was the memory

 8   that when I heard about this horrific incident.

 9          That's what came to mind was me telling him

10   that on the day that we finally out-processed him

11   out of the Air Force.

12         Q.   And what do you remember about the --

13   the time period while you were commander of the 49th

14   LRS at Holloman, the time period when Devin Kelley

15   was actually being investigated and prosecuted on

16   your base; do you -- do you remember that period?

17         A.   Actually, very little.  So, you know,

18   I -- I took command on the 30th of June.  I remember

19   that because that was my anniversary.

20          So I took command on my wedding anniversary

21   and then I relinquished command two years later on

22   my anniversary, so I remember those two dates.

23          But aside from that, my -- my association

24   with Airman Kelley at the time was really limited to

25   two in-person incidents, separated by a time that he
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 1   was in prison.

 2          And so, you know, everything else, all my

 3   other dealings were, you know, paperwork that First

 4   Sergent's working with the legal office, you know,

 5   Hey, Sir, we need you to sign this, we need -- you

 6   know, we need to -- legal office, Hey, Colonel

 7   Bearden, you need to read, you know, these charges

 8   to him.

 9          That's the incident where I met him in the

10   holding cell, you know, those kinds of things.  So

11   pretty limited interactions with him as an

12   individual.

13         Q.   And when you say, Read these charges to

14   him, you're talking about the point at which he was

15   indicted with charges, but yet to be tried of those

16   charges?

17         A.   That's correct, yes.  So I had to --

18   they gave me -- it's, essentially, a script that I

19   had to read to him saying, Hey, you're being charged

20   with the following.  We had to sign it.  And then,

21   you know, his court-martial followed those charges.

22         Q.   And the time that you took command of

23   Holloman Air Force Base was June 30th, 2012, by that

24   time, you're aware that Devin Kelley had already had

25   multiple accusations of domestic abuse and assault
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 1   of -- of -- abuse of a child levied against him; you

 2   knew that, right?

 3         A.   Actually, I -- I didn't.  I knew that we

 4   had an airman that was in the holding cell in

 5   pretrial confinement, as we call it.  And that there

 6   was going to be charge -- a court-martial for him.

 7          But the specificity of what he had done and

 8   that kind of thing, no, at my change of command, I

 9   wasn't aware of those details.

10         Q.   How did you -- how were you made aware,

11   Colonel, of, when you came to the Holloman Air Force

12   Base command June 30, 2012, how were you made aware

13   of Devin Kelley's situation?

14         A.   So, I don't remember for sure.

15         Q.   Okay.

16         A.   My turnover with my predecessor was

17   pretty limited, which isn't uncommon.  Typically,

18   you know, we keep those fairly short, and tell --

19   you tell the inbound commander, you know, Hey, this

20   is -- these are some of the big issues and that kind

21   of thing.

22          I assume -- I don't remember this, but I

23   assume that Frank Marconi, who was my predecessor,

24   you know, told me, Hey, you've got a -- an airman in

25   pretrial confinement and, you know, legal and the
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 1   First Sergeant will get you caught up on the

 2   details, you know, but I honestly, I don't remember

 3   how I got the specificity of what he had been

 4   charged with.

 5          Certainly, when it came to, you know, the day

 6   where legal came and said, All right, sir, you need

 7   to go to the holding facility and you need to read

 8   him these charges; well, certainly, at that time, I

 9   would have been aware of the details because I had

10   to read to him what he was charged with.

11         Q.   Okay.  So, you -- when we see the charge

12   sheet, those are the charges and the indicted and

13   specifications against Devin Kelley, that's what's

14   listed on there?

15         A.   That's correct.

16         Q.   Right?  And so, we've gone through the

17   indictment process at that part.  And the next step

18   is the trial process, right?

19         A.   That's correct.

20         Q.   So when you were doing that with Devin

21   Kelley at the point as the commander at Holloman Air

22   Force Base, you-all -- you knew and the base knew at

23   that point that you-all -- you had reasonable

24   grounds to believe that he had committed those

25   offenses so that they could now go to trial?
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 1         A.   I would only correct a couple things:

 2   One, you said that, you know, I was the commander of

 3   Holloman Air Force Base, I -- I wasn't, of the LRS.

 4          And that certainly I knew, but to go so far

 5   as to say that the base knew, you know, I -- from me

 6   doing that, I can't -- I don't think that's a -- a

 7   logical leap to assume that the base knew that that

 8   was the case.

 9         Q.   I think those are two fair points, so if

10   you don't mind, I'm going to correct my mistake so

11   that your testimony is clear.  So I'll limit it

12   to -- to you --

13         A.   Okay.

14         Q.   -- and I want to correct the way I

15   phrased your -- we've been taking so many folks at

16   various levels that when that happens, I want to

17   encourage you to correct me, and I appreciate when

18   you do because then I can actually get it more

19   accurate for the record.

20         A.   Oh, absolutely.

21         Q.   And I thank you for that.

22          So when -- so at that point when you were

23   meeting with Devin Kelley the first time, shortly

24   after June 30, 2012, you, as the commander of the

25   49th LRS at that point had reasonable grounds to
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 1   believe that he had committed those offenses charged

 2   against him and you were -- you-all were getting

 3   ready for the trial?

 4         A.   That's correct.

 5         Q.   Okay.  And you had -- you had

 6   mentioned -- I think you had mentioned just a minute

 7   ago -- and it was going to be in my next question,

 8   so I think you were just a step ahead of me -- was,

 9   I think you stated that to get up to speed, so to

10   speak, on what Devin Kelley's situation was when you

11   were told that you had to go meet him in the

12   confinement facility, that you spoke with your First

13   Sergeant and -- and legal --

14         A.   Um-hum.

15         Q.   -- to try to get up to speed; did I get

16   that correctly?

17         A.   That -- so, close.  Certainly, legal

18   came to me and, you know, and they said, All right.

19   Here's this -- this is how this is going to go.

20          You know, the unique thing is that, as a

21   squadron commander, this isn't something that you

22   would have normally done.  In fact, that's the only

23   time in two separate times being in command that

24   I've ever done that.

25          And so the legal advice and guidance on how
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 1   this needs to go, the specificity of you have to

 2   read every word to him, you know, this has to be

 3   done in his presence, all of that.  So -- so, they

 4   came to me with this is -- this is how this needs to

 5   happen.

 6         Q.   Okay.  And when you say legal came to

 7   you, you're talking about the staff judge

 8   advocate --

 9         A.   That's correct.

10         Q.   -- office.

11         A.   Yes.  The staff judge advocate office at

12   49th Wing at Holloman, one of their lawyers came to

13   me and said, Okay.  This is how this needs to

14   proceed.

15         Q.   Do -- do you happen -- and by the way,

16   we have that document, it's right here (indicating)

17   in this horribly large-looking file, and we'll go

18   through it.

19          And -- but do you just happened to remember

20   from memory who that staff judge advocate was?

21         A.   I don't.  I -- I remember it being a

22   male.

23         Q.   Okay.  And the -- you said the -- I

24   think the other person who helped you with this was

25   the First Sergeant?
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 1         A.   Right.

 2         Q.   Was it Tracy Wolfe?

 3         A.   Correct, yes.  So, Sergeant Wolfe was my

 4   First Sergeant.  And -- in a -- in a squadron, that

 5   First Sergeant is working back and forth with legal

 6   getting things in order, bringing them to the

 7   commander.

 8          So, oftentimes, in legal situations where

 9   you're dealing with something with an airman, that's

10   the person that's going between with.

11          If my memory serves, though, for this

12   specific, you know, incident where I'm going to meet

13   with him, if I remember right, legal actually came

14   to see me and say, Okay, sir, here's what you have

15   to do.  This is -- you have to read every word.  You

16   have to sign it in his presence, that kind of thing.

17         Q.   Okay.  And do you know what Tracy

18   Wolfe -- First Sergeant Tracy Wolfe's role was in

19   helping you get up to speed and what she -- what he

20   was doing to get you the information you needed?

21         A.   Sure.  So, he would have been

22   corresponding with legal, you know, working with the

23   secretary to get the time on my calendar to have

24   legal come in and speak to me, brief me up,

25   coordinate it with Security Forces on the time for
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 1   us to go over and -- and meet with Airman Kelley,

 2   you know, all of those kinds of details.

 3          He would, you know, speak to me about -- so

 4   I'll fast forward a little bit --

 5         Q.   Sure.

 6         A.   -- so when Airman Kelley was coming back

 7   from prison, he said, Okay, sir, you know, you need

 8   to be aware, he made threats against the unit prior

 9   to you taking over the unit.  We should take some

10   precautionary measures to make sure that we're -- we

11   keep the unit safe when he gets back.

12          So, those are examples of the kinds of things

13   that Sergeant Wolfe, as a -- as a First Sergeant,

14   would be doing for me as a commander.

15         Q.   So in June -- the June 30th, 2012, time

16   frame when you were getting caught up to speed about

17   Devin Kelley's past, Tracy Wolfe was one of the

18   persons who let you know about his history on

19   Hollo -- at Holloman, correct?

20         A.   So, certainly, Sergeant Wolfe let me

21   know about his history.  As far as the timeline of

22   when he did that and, you know, the specific dates,

23   I don't remember.

24         Q.   That's okay.  We'll -- we'll try to get

25   the --
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 1         A.   Okay.

 2         Q.   -- dates down with documents.  This is

 3   helpful just to get me a 35,000-foot view of what

 4   was happening when you got there, because you got

 5   there right in the middle of this Devin Kelley mess.

 6   And -- and so it's helpful for me to understand how

 7   you got caught up to speed going forward.

 8          So, I think, generally, what you're telling

 9   me is Tracy Wolfe communicated to you in some

10   fashion that, Hey, Colonel, you need to know, this

11   person, Devin Kelley.  Was -- I believe you said

12   someone who made threats against the unit, and we

13   need to take precautions to protect the people in

14   our unit from Devin Kelley?

15         A.   For clarity, he did do that when Airman

16   Kelley was coming back from Mira Mar.

17         Q.   Okay.

18         A.   And so you-all have a memo that I signed

19   asking for some specific debarment things and that

20   kind of thing.

21          So that's when he -- he told me, Hey -- I

22   remember for sure then, that he told me, Hey,

23   this -- this guy has threatened the unit before,

24   that kind of thing.  I don't remember him telling me

25   anything like that shortly after my change of
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 1   command.

 2         Q.   That's helpful.  Thank you.  Okay.  So

 3   what you're telling me that this -- what you're

 4   saying is that this communication about, Hey,

 5   Colonel, Devin Kelley's made threats against the

 6   unit and we need to protect the unit from Devin

 7   Kelley was when he was being brought back to

 8   Holloman after serving his sentence at Mira Mar?

 9         A.   That's correct.  Yes.  So I was trying

10   to offer that as examples of things, you know,

11   that -- where he's trying to, you know, guide or

12   advise --

13         Q.   Um-hum.

14         A.   -- me as a commander.  But, you know, at

15   the time when I got there, he wouldn't have had a

16   reason to do that because Airman Kelley was in

17   pretrial confinement, right, so he wouldn't be

18   telling me that he was a threat to the unit.

19          So that -- that's -- I was just trying to

20   give you the clarity that when he made me aware of

21   that, that I remember for sure, was when he was

22   coming back from Mira Mar.

23         Q.   And -- and so what you're saying is that

24   when -- when you got to the base at Holloman, Devin

25   Kelley was in jail, so he wasn't a threat to anyone
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 1   because he was in jail?

 2         A.   That's correct.

 3         Q.   And did anyone at Holloman Air

 4   Force Base -- around the time you arrived in the

 5   June 12, 2012, time frame, try to get you up to

 6   speed and inform you of what they knew about Devin

 7   Kelley up to that point, end of June or early July

 8   of 2012?

 9         A.   I honestly don't remember.

10         Q.   That's okay.

11         A.   I do remember legal talking to me about

12   the charge sheet and that kind of thing, but I don't

13   remember.

14         Q.   Okay.  Well, let's go through a couple

15   of things.

16         A.   Okay.

17         Q.   And we'll start -- we'll just start

18   rocking through these and -- and getting some more

19   specifics on the record.

20          First, let me just back up a little bit.  I'm

21   going to hand you Deposition Exhibit No. 1.

22          (Deposition Exhibit 1 was marked for

23   identification.)

24         Q.   (By Mr. Alsaffar)  This is simply just

25   called a Deposition Notice.  This is essentially,
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 1   the subpoena to appear.

 2          And I don't know whether you've seen this

 3   before.  Have you ever seen this before?

 4         A.   I have not.

 5         Q.   Okay.  I'm sorry, did you say, I have

 6   not?

 7         A.   I have not.

 8         Q.   Okay.  And very simple, we just ask you

 9   to bring in your CV, which we have now, and any

10   documents you reviewed in preparation for the

11   deposition.  And I think you've identify all those

12   already, correct?

13         A.   Yes, sir.

14         Q.   And just out of abundance of being

15   thorough, have you brought anything, document-wise,

16   with you to this deposition?

17         A.   I just brought my biography.

18         Q.   Okay.  Great.  Might was well look at it

19   since you brought, because I think I have it, but I

20   always like to compare.

21          (Document tendered.)

22         Q.   (By Mr. Alsaffar)  Colonel, I'm going to

23   hand you what's been marked as Deposition Exhibit

24   No. 2.

25          (Deposition Exhibit 2 was marked for
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 1   identification.)

 2         Q.   (By Mr. Alsaffar)  Deposition Exhibit

 3   No. 2 is actually the CV or biography of you that

 4   was provided to us by the United States before

 5   today.

 6         A.   Okay.

 7         Q.   And I believe it says that it's current

 8   as of January 2017, correct?

 9         A.   That's correct.

10         Q.   And -- and so this Exhibit No. 2 looks

11   like an accurate representation of your biography as

12   of January 2017, correct?

13         A.   Yes, sir.

14          (Deposition Exhibit 5 was marked for

15   identification.)

16         Q.   (By Mr. Alsaffar)  All right.  And then,

17   let's go ahead and I'm going to hand you Exhibit

18   No. 5, which is a biography that you provided to me

19   just today, correct?

20         A.   Correct.

21         Q.   That's a true and correct copy of your

22   biography?

23         A.   Yes.

24         Q.   And Exhibit 5 is current as of January

25   2019?
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 1         A.   Correct.

 2         Q.   Okay.  Great.  Simple.  I want to hand

 3   you this next exhibit, which is marked, I believe,

 4   No. 3.

 5          (Deposition Exhibit 3 was marked for

 6   identification.)

 7         Q.   (By Mr. Alsaffar)  Colonel,

 8   Exhibit No. 3 was provided also us -- to us by the

 9   government.  Usually, when the government provides

10   us documents, they put a Bates stamp up.

11          Because they provided this so late and just

12   before this deposition, they forgot to put Bates

13   stamps on this one.

14          MR. FURMAN:  Objection; characterization.

15          MR. ALSAFFAR:  It's true; it's true.

16         Q.   (By Mr. Alsaffar)  This was just

17   provided to us, but if you don't mind, it's -- if

18   you don't mind actually reading it.  It's only two

19   pages.

20          This -- the government lawyers represented to

21   us that this is a description or a summary of a

22   statement that you gave to the Department of Defense

23   Office of Inspector General on January 11, 2018.

24          What I would like to do, in fairness to you,

25   is just read it quickly, or not, just read it over
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 1   and then I'll ask you a question or two.

 2         A.   Okay.

 3         Q.   Just tell me when you're done.

 4          (Deponent perused document.)

 5         A.   Okay.

 6         Q.   (By Mr. Alsaffar)  Okay.  And,

 7   Colonel Bearden -- is Exhibit No. 3, correct?

 8         A.   That's correct.

 9         Q.   Is Exhibit No. 3 a -- a fair and

10   accurate representation of the statement that you

11   gave to the DoD IG investigators?

12         A.   It is.

13         Q.   And so is there -- everything in there

14   in terms of the restatement of your testimony, is it

15   true and correct and accurate?

16         A.   It seems to be the -- the one thing it

17   talks about my -- I assumed command from Frank

18   Marconi, if I read this right, who provided the

19   information regarding Kelley being in confinement,

20   and then it goes into the two --

21         Q.   Um-hum.

22         A.   -- face-to-face interactions.  So,

23   certainly, those two fact-to-face interactions, I

24   don't think, you know, Frank Marconi would have had

25   awareness of that, but maybe that's -- maybe I'm
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 1   just reading -- understanding the wording --

 2         Q.   Yeah.

 3         A.   -- wrong, but...

 4         Q.   Other than that, is there anything in

 5   here that you feel is misrepresenting what you told

 6   the IG?

 7         A.   No, sir.

 8         Q.   Okay.  Thank you for that.  I notice on

 9   Page 2 of your statement, Exhibit No. 3, you clarify

10   for the DoD IG that the threats that you had, been

11   informed about Kelley were of an

12   active-shooter-type-threat --

13         A.   Yes, sir.

14         Q.   -- do you see that?  That is an accurate

15   representation of what you told them?

16         A.   Yes, sir.  So, the -- you know, as I was

17   mentioning a minute ago, you know, the First

18   Sergeant prior to Kelley's return said he had made

19   threats about shooting up the unit and leadership.

20          So it wouldn't surprise me that when I was

21   talking to them, I'd used that language, an

22   active-shooter-type incident.

23         Q.   And so, when we're talking about him,

24   this time frame in 2012 when you were at the command

25   LRS 49th when you were describing the threats that
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 1   Devin Kelley had made were of an active-shooter

 2   type, we're talking about a mass-shooting-type

 3   threat that he was making to the unit?

 4         A.   Right.  So the First Sergeant had

 5   advised me that he had made threats of shooting, you

 6   know, leadership and the implication was, you know,

 7   not against one person, multiple individuals, which

 8   I think is to your point.

 9         Q.   Yes, it is.  Thank you.  All right.  So,

10   at that time, you -- you knew, at least when you

11   were -- at this time in sort of the June/July 2012

12   time frame, and all the way throughout the time

13   Devin Kelley was convicted, you knew that -- that,

14   you know, you were dealing with a very dangerous

15   person?

16         A.   Again, for clarity --

17         Q.   Yes, sir.

18         A.   -- when Sergeant Wolfe let me know about

19   that, it was when he was coming back.  I mean,

20   that's -- that's when I remember him saying, Hey,

21   sir, we need to take some precautions because he had

22   made these threats.

23          I don't remember if somebody told me about

24   those threats previously, but I definitely remember

25   it when he was coming back, because that's when we
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 1   took some additional precautions.

 2         Q.   And that would have been in the March

 3   2013 time frame?

 4         A.   '13, yes, sir.

 5         Q.   Okay.  So when -- from the time that

 6   you -- whatever the time frame you were made aware

 7   of these specific threats of Devin Kelley, that

 8   Devin Kelley was making against the unit, these

 9   active-shooter, mass-shooting-type threats,

10   certainly, by the end of March 2013, you were aware

11   that Devin Kelley was a very dangerous person who

12   was threatening to kill multiple people with guns,

13   correct?

14         A.   That's correct.

15         Q.   I see.

16         A.   And that's -- you know, that's --

17   you-all have a copy of that memo that I issued in --

18   in direct response to the advise from my First

19   Sergeant that, you know, we had a reason to be

20   concerned with him coming back into the unit.

21         Q.   So, at that -- that time, you were aware

22   that Devin Kelley proposed that -- I'm sorry.  Let

23   me restate that.

24          At that time, so we'll say the March 2013

25   time frame, you specifically, as the commander of
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 1   LRS 49th, were aware that Devin Kelley presented a

 2   specific risk of harm to the public, including your

 3   unit?

 4          MR. FURMAN:  Objection to form; you can

 5   answer.

 6         A.   So, to my unit.  You said "to the

 7   public."  What I was made aware of is that he had

 8   made threats against the prior leadership.

 9         Q.   (By Mr. Alsaffar)  Right.

10         A.   And so, I wanted to take steps to ensure

11   that nothing bad were to happen as he out-processed,

12   which is, you know, not uncommon as you're

13   out-processing folks, you know, that if they have a

14   beef with their leadership, you know, you want to

15   think through those kinds of things.

16         Q.   (By Mr. Alsaffar)  I'll -- I'll be happy

17   to rephrase it.

18          So, at that time, March 2013, as the

19   commander of the 49th LRS at Holloman, you -- you

20   knew specifically that Devin Kelley proposed an

21   increased risk of harm to people in your unit at the

22   base?

23         A.   That's --

24          MR. FURMAN:  Objection to form; you can

25   answer.
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 1         A.   That's correct.

 2         Q.   (By Mr. Alsaffar)  Okay.  Let me -- let

 3   me take a step back, if I can.  Mr. Furman provided

 4   me with a document that doesn't have a Bates stamp

 5   number on it, but I'm sure -- and I -- I think I've

 6   seen this before, but this looks like a document

 7   that was produced to us in this case.

 8          But you had specifically said that you had

 9   reviewed this document.  And so, if you don't mind

10   looking at it and just tell me what it is.  I'm

11   going to hand you Exhibit No. 4.

12          (Deposition Exhibit 4 was marked for

13   identification.)

14         A.   Okay.  So it's a Duty Status Change.

15         Q.   (By Mr. Alsaffar)  Um-hum.

16         A.   So it's an electronically signed duty

17   status change changing Airman Devin Kelley's duty

18   status from military confinement as a sentenced

19   prisoner to present for duty.

20          So this would have likely been done in the

21   personnel system upon his return from the brig at

22   Mira Mar.

23         Q.   Did -- does it -- what is the date of

24   this document, if you can tell me?  It's got a

25   backside to it just so you know, Colonel.
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 1         A.   Yes.  So it is digitally signed.  The

 2   first digital signature is on 1 April 2013, and the

 3   last digital signature is on 4 April 2013.

 4         Q.   Who are the digital signatures on that

 5   document?

 6         A.   They are from Senior Airman Aviane, from

 7   myself, Lieutenant Colonel then, Robert Bearden,

 8   from Staff Sergeant Vargas.  Senior Airman Aviane,

 9   Staff Sergeant Vargas.

10          Civilian Denise Foley, Airman First Class

11   Lawrence, Staff Sergeant Ramirez.  GS-7, civilian

12   Evelyn Kemp, Staff Sergeant Vargas, again.  And then

13   a Tech Sergeant Shannon.

14         Q.   What is the significance of this

15   document and why did you review it, if you know, in

16   preparation for your deposition?

17         A.   So --

18          (Mr. Demerath left the deposition room.)

19          MR. FURMAN:  And I'm just going to instruct

20   you not to -- if I told you anything, not to repeat

21   that.  It's your understanding of the document.

22          MR. ALSAFFAR:  I agree.

23          THE DEPONENT:  I understand.

24         A.   So, I don't -- from preparation, I don't

25   have anything from preparation for deposition, but
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 1   by looking at it, it's a -- it's a military document

 2   used to change an individual's status.

 3          So I'd like to say just about every day in

 4   your time on active duty is accounted for, you're

 5   either in a leave status, present for duty,

 6   et cetera, et cetera.

 7          And so this is changing his status from

 8   having been a prisoner to being present for duty.

 9         Q.   (By Mr. Alsaffar)  Okay.

10         A.   So my assumption, given the date of 31

11   March at 925 hours for the effective date of when

12   this happened, was this would be when he came back

13   from Mira Mar and is being out-processed, which is

14   likely why it's going through all the Air Force

15   personnel center and that kind of thing.

16          So it's -- it's my understanding -- I'm not

17   an Air Force personnel, it's my understanding, this

18   would be to change his status to, Okay, now he's

19   back in the unit --

20         Q.   Um-hum.

21         A.   -- which then allows us as the unit to

22   work through our personnel flight, military

23   personnel flight to out-process him from the Air

24   Force.

25         Q.   Okay.  At this stage in the
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 1   out-processing process after he served his sentence,

 2   he's released from prison, he's back on base to be

 3   out-processed, what, if anything, did you do, either

 4   your command or anyone under your command, do to

 5   ensure that Devin Kelley's fingerprints were either

 6   taken at that point, processed at that point, or

 7   submitted to the FBI?

 8         A.   So, my -- my command, as the -- you

 9   know, the LRS, Logistics Readiness Squadron, did not

10   have any responsibility for taking his fingerprints

11   or submitting his fingerprints in any kind of

12   database.  That's outside our role.

13          So, you know, not unlike this duty status

14   change that has to go to other offices to be

15   processed, that would have been handled by another

16   office.

17         Q.   Where -- would Devin Kelley, when he was

18   going through out-processing at Holloman Air Force

19   Base around April 2013, would he have been required

20   at Holloman Air Force Base to go to those other

21   squadrons, like the 49th Security Forces or the

22   AFOSI detachment to ensure that those things,

23   fingerprints, conviction reporting to the FBI were

24   done before you let him free?

25         A.   So, I don't know.  I -- it's unlikely to
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 1   me that he would have had to go to OSI and Security

 2   Forces, because he had previously been convicted, he

 3   had served his time and now he's out-processing.

 4          There is a process so -- where we have an

 5   out-processing checklist.  And, typically, your

 6   typical situation is that, you know, a member comes

 7   back -- I say -- I say "typical" and I'll -- I will

 8   give you some clarity on that here in a second -- a

 9   member comes back from jail.

10          You assign an escort.  You give them the

11   checklist and the escort makes sure they get around

12   to all of the locations on the checklist to be

13   properly out-processed from the base.

14          The specificity that I offered on "typical,"

15   is what was atypical in this case, as you've seen in

16   the -- the memorandum I signed is that I asked the

17   Security Forces Squadron to provide a guard in

18   addition.

19          What is on that out-processing checklist and

20   all the agencies that they have to go see, I'm

21   unaware of, but I -- I do think it would be unlikely

22   that he would have had to go to see those agencies

23   unless there was something, you know, that he had to

24   pick up from them or something like that.

25          (Mr. Demerath returned to the deposition
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 1   room.)

 2         Q.   (By Mr. Alsaffar)  Was there anything on

 3   your out-processing checklist that would have drawn

 4   your attention to anything related to

 5   fingerprint-processing submission or conviction

 6   reporting to the FBI to make sure that was done

 7   before he was set free?

 8         A.   I don't know.

 9         Q.   You'd have -- you don't know --

10         A.   I don't know because I don't know what

11   was all on that out-processing checklist.

12         Q.   Where can I find this out-processing

13   checklist (indicating) that was used --

14         A.   So --

15         Q.   -- that was used at Holloman Air Force

16   Base at the time that Devin Kelley was being

17   out-processed?

18         A.   So, the out-processing checklist would

19   have likely been generated by our military personnel

20   flight --

21         Q.   Um-hum.

22         A.   -- which was part of our Force Support

23   Squadron, so another squadron on base, would have

24   given, you know, the First Sergeant, and, Here's the

25   out-processing checklist.

0056

 1          He would have likely given it to the escort,

 2   and then the escort would have been going around

 3   with the individual, but the military personnel

 4   flight is typically at -- I would go so far to say

 5   at every Air Force Base I've been assigned to that I

 6   can remember, that's who manages the out-processing

 7   checklist.

 8         Q.   Okay.  So the -- a good place to look --

 9         A.   Yes, sir.

10         Q.   -- to find this out-processing checklist

11   at Holloman Air Force Base would be the military

12   personnel flight?

13         A.   Yes, sir.

14         Q.   Now, it may be there, but that's a good

15   place to look for it --

16         A.   Correct.

17         Q.   -- that's a start.  Okay.  Now, in this

18   particular situation with Devin Kelley because --

19   and please correct me if I'm being inaccurate -- but

20   because of the specific threat that he posed to

21   people on base in your unit, you actually had a

22   specific Security Forces -- 49th Security Forces

23   person there at all times with Devin Kelley during

24   out-processing --

25         A.   Because --
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 1         Q.   -- first of all; is that correct?

 2         A.   That is -- I -- that is mostly correct.

 3   I would just clarify.

 4         Q.   Go ahead.

 5         A.   Because Sergeant Wolfe made me aware of

 6   prior threats he had made against our unit, so you

 7   said the base, I'm not aware that he had made any

 8   against the base.

 9         Q.   Well, the unit's in the base.

10         A.   But the unit is --

11         Q.   Yes --

12         A.   -- on the base --

13         Q.   Yes.

14         A.   -- but, to me, there is a difference

15   there --

16         Q.   Sure.

17         A.   -- between having threatened to shoot

18   people up on the base versus the leadership in the

19   unit.

20          Because of that threat, yes, sir, you -- you

21   stated correctly that I asked the Security Forces

22   Squadron to provided an armed guard, in addition to

23   the escort, which would have been typical.

24         Q.   Okay.  So you had an escort, which is

25   typical.  And then you had a -- specifically, had an
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 1   armed guard from the 49th Security Forces also

 2   present, which is atypical for Devin Kelley?  You

 3   had that for Devin Kelley?

 4         A.   Yes, sir.

 5         Q.   All right.  So, can you tell me the

 6   process you went through to -- prior to Devin Kelley

 7   getting there for out-processing to notify the 49th

 8   Security Forces that you needed someone there, and

 9   tell me how that happened.

10         A.   So, I don't remember for sure.  I likely

11   either called the fellow squadron commander, so the

12   commander of the Security Forces Squadron, or

13   emailed and made my request, one of those two.

14         Q.   Okay.  Let me make sure I understand

15   this correctly.

16          So, in order to get a Security Forces armed

17   guard to escort and be present with Devin Kelley at

18   the times during out-processing before he was

19   released into the public, you would have either

20   called or emailed the 49th Security Forces Squadron

21   commander at Holloman -- Holloman Air Force Base?

22         A.   Yes, sir.  That's correct.

23         Q.   And it's okay if you don't remember at

24   the time when this was going on, do you know who --

25   do you remember who the 49th Security Forces
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 1   commander was?

 2         A.   I didn't remember until yesterday and I

 3   saw the documents.  It was lieutenant Colonel Boyd.

 4   And I think I knew him as Woody.

 5         Q.   Okay.  Okay.  And when you contacted the

 6   49th Security Forces commander about Devin Kelley

 7   needing an armed guard to protect his -- the unit,

 8   what, if anything, did the 49th Security Forces

 9   discuss with you about his fingerprint status, his

10   conviction reporting status to the FBI?

11         A.   I don't remember any discussion about

12   that.

13         Q.   Okay.  And, at that time, in April 2013,

14   when the Security Forces was brought in to guard and

15   escort Devin Kelley to protect the unit, did they

16   provide you with any information, checklist or

17   any -- any other investigative from Security Forces

18   to check on whether those fingerprints and

19   convictions were submitted to the FBI?

20         A.   No, sir.

21         Q.   Okay.  So let's go back to -- well, back

22   in time a little bit.  I kind of want to reverse

23   engineer your knowledge and what was going on at the

24   49th during this time period that Devin Kelley was

25   being investigated for these various criminal acts
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 1   at Holloman Air Force Base.

 2          Let's start in June 2011 -- are you doing

 3   okay, by the way?

 4         A.   I'm doing fine.

 5         Q.   Okay.  I'm going to hand you

 6   Exhibit No. 7.

 7          (Deposition Exhibit 7 was marked for

 8   identification.)

 9         A.   Thank you.

10         Q.   (By Mr. Alsaffar)  Exhibit -- you're

11   welcome.  Exhibit No. 7, Colonel, is marked USA

12   14794; do you see that at the bottom right?

13         A.   Yes.

14         Q.   And I -- I -- just so you know what that

15   is on the bottom right, that is a litigation number

16   that is specific to this case.

17          What -- when you see a USA followed by a

18   number, that means that the United States of America

19   provided this document to me?

20         A.   Okay.

21         Q.   And that they provided it in response to

22   a legal -- essentially, a legal subpoena for the

23   government to produce relevant documents to us.  And

24   so whenever you see the word "USA," that's not

25   something I found or produced, that's something the
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 1   United States of America produced so that we could

 2   look at it.

 3         A.   Okay.

 4         Q.   Okay?  All right.  So if you look at

 5   this June 15, 2011, memorandum, do you see at the

 6   top, it says it's "For 49 Logistics Readiness

 7   Squadron," do you see that?

 8         A.   Yes, sir.

 9         Q.   And do you see at the top, there's a --

10   it looks like an initial-type signature?  And I

11   think it says August 2011 --

12         A.   Correct.

13         Q.   -- or something like that.  Do -- do you

14   see where I'm talking about?

15         A.   Yes, I do.

16         Q.   Do you know what that is?  Is that

17   something you-all did just to notify to --

18         A.   I do, so --

19         Q.   Okay.  Tell me what that is.

20         A.   So the one with the diamond is a First

21   Sergeant stamp.

22         Q.   Ah, that's what that is.  That's the

23   first time anyone's told me that.  Okay.

24         A.   So -- so that's a First Sergeant stamp

25   with initials and a date.  So I think the -- the
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 1   reasonable conclusion is that's the date that a

 2   First Sergeant got this and looked at it.

 3         Q.   All right.  So whoever the First

 4   Sergeant was at the time of August 2011, when we see

 5   a diamond like that with a signature, that means

 6   some First Sergeant has received the document,

 7   signed it, seen the document?

 8         A.   I think that's a reasonable conclusion.

 9         Q.   Okay.  So going back to the actual

10   document, it's for the 49th Logistics Readiness

11   Squadron, which was the squadron that you were

12   commander of in the time period June 2012 through

13   2014, correct?

14         A.   That's correct.

15         Q.   That's your squadron.  And this is from

16   AFOSI, Detachment 225, right?

17         A.   Correct.

18         Q.   Now, tell me, just -- just for the

19   record, what's AFOSI Detachment 225?

20         A.   That's the Air Force Office of Special

21   Investigations at Holloman Air Force Base.

22         Q.   All right.  And the -- the AFOSI, those

23   are the -- the agents on base who investigate airmen

24   and air women who are involved in possible criminal

25   acts, correct?
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 1         A.   Correct.

 2         Q.   Okay.  And so this notification is from

 3   James Hoy, Special Agent, Superintendent of

 4   Detachment 20 -- 225, correct?

 5         A.   Correct.

 6         Q.   And, essentially, what this document

 7   is -- is telling you, is as of June 15, 2011, it's

 8   telling the 49th LRS at Holloman -- Holloman Air

 9   Force Base that one of your airmen in your command

10   in -- in the LRS Squadron, Devin Kelley, is being

11   investigated for criminal -- potential criminal

12   conduct, correct?

13         A.   That's correct, but I'd like to offer

14   some clarity.

15         Q.   Please.

16         A.   So, it's -- it's notifying the squadron

17   commander at the time that one of the airmen in his

18   command --

19         Q.   Right.

20         A.   -- is being investigated; I wasn't

21   there.

22         Q.   And, at this time, June 15th, 2011,

23   would this be Lieutenant Colonel Marconi was the

24   commander of the LRS 49th at that time?

25         A.   That's correct.
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 1         Q.   All right.  And then you were in his

 2   position, June 2012 to June 2014?

 3         A.   That's correct.

 4         Q.   Okay.  So, in any event, what this is --

 5   this is letting the commander -- and it says "FOR

 6   THE COMMANDER" here at the bottom above James Hoy's

 7   signature, this is a memorandum for the commander of

 8   the 49th LRS at Holloman Air Force Base on

 9   June 15th, 2011, notifying the 49th LRS that Devin

10   Kelley is under a criminal investigation?

11         A.   Correct.  The only additional clarity --

12   and I apologize if I keep offering clarity -- where

13   it says "FOR THE COMMANDER," that doesn't mean that

14   it's for the squadron commander, that means that

15   James Hoy, who's the superintendent, is signing it

16   for the commander of the OSI detachment, that's what

17   "FOR THE COMMANDER" there means, but the memorandum

18   is addressed to the squadron.

19         Q.   All right.

20         A.   So it -- it would have gone to the

21   squadron.

22         Q.   Okay.  And -- and that's actually --

23   something like that is helpful because no one's

24   telling us what any of these things mean --

25         A.   Right.
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 1         Q.   -- unless you do or others do, so that's

 2   helpful.

 3          I guess my -- just the bottom line here is

 4   the 49th Logistics Readiness Squadron was being

 5   informed and it's been received, that as of June 15,

 6   2011, Devin Kelley is being investigated by the

 7   AFOSI Detachment 20 -- 225 for potential criminal

 8   conduct?

 9         A.   That is correct.

10         Q.   Okay.  And -- by the way, did you know

11   James Hoy?  Did you ever come across James Hoy?

12         A.   I may have come across him.  I don't

13   remember a James Hoy.

14         Q.   Where is Detachment 225 on Holloman Air

15   Force Base in relation to where you worked at the

16   49th LRS at Holloman?

17         A.   So, at the time, it was down the street.

18   I would -- I would hate to try to hazard a guess how

19   far.  A separate building.

20          It's relatively close, but a slightly

21   different part of the base.  You had to drive to get

22   there.

23         Q.   Okay.  So, down the road, short drive

24   from where you were located?

25         A.   Correct.
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 1         Q.   Okay.  Let me hand you Exhibit No. 8.

 2          (Deposition Exhibit 8 was marked for

 3   identification.)

 4         Q.   (By Mr. Alsaffar)  Now, Exhibit No. 8 is

 5   a memorandum for 49 LRS/CC, and does that stand for

 6   49th Logistics Readiness Squadron command?

 7         A.   Commander, yes, sir.

 8         Q.   Okay.  And it's dated October 21st,

 9   2011, correct?

10         A.   Correct.

11         Q.   And again, I think you -- this document

12   No. 8 is signed by Commander Marconi at the bottom;

13   do you see?

14         A.   It is signed.  I don't know that that's

15   Frank's signature, but there is a big M there.

16         Q.   Okay.  Well --

17         A.   Wait, no, no.  It is -- it's got his

18   stamp underneath it.  Yes --

19         Q.   It does --

20         A.   -- I apologize.  I apologize.  Yes.

21   It's got his stamp so that's signed by Frank.

22         Q.   I wouldn't have asked you to interpret

23   that -- the signatures, so I -- but I should have

24   alerted you to the electronic signatures.

25          So this is an elect- -- this is a -- this
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 1   October 21st, 2011, letter is signed by Commander

 2   Marconi -- signed on -- on the same day,

 3   October 21st, 2011, correct?

 4         A.   Correct.

 5         Q.   Okay.  And this is a letter that was

 6   sent from the 49th WG/CV, correct?

 7         A.   That's correct.

 8         Q.   And tell me what that is.

 9         A.   That is the 49th Wing Vice Commander.

10         Q.   And I believe you told me early in the

11   deposition that that's a level above your command in

12   terms of supervisory review, correct?

13         A.   That's correct.  So, this would have

14   been the vice commander of the wing, then you have

15   the group, then you have the squadron.  So two

16   levels up from the squadron.

17         Q.   And the -- the subject of this relates

18   to -- it says, "Central Registry Board Incident

19   Determination," CRB for -- for -- for short.

20          Now, do you -- do you know what the CRB is?

21         A.   Yes, sir.

22         Q.   Tell me what your understanding of it

23   is.

24         A.   So, the Central Registry Board is a

25   board that meets to consider primarily domestic
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 1   abuse cases.  And it is a nondisciplinary and it's

 2   not judicial, it's administrative in nature.

 3          And we use it in the Air Force to determine

 4   whether acts meet certain criteria.  And if they

 5   meet those criteria for, say, domestic abuse, then

 6   there's a central registry database that those names

 7   can be put in.

 8          And then that -- what that allows for is, for

 9   example, if I was an airman on active duty and I had

10   a case that meet, and then I'm separated, and I come

11   back and apply for a civilian position, for example,

12   at a child development center --

13         Q.   Right.

14         A.   -- then if it -- if they -- when they

15   run the check, if it pops up in the central --

16   the -- if I've got a central registry in a case that

17   met, then there's an alert that, for example, in the

18   case of domestic abuse, that might not be the person

19   you want working with children --

20         Q.   Right.

21         A.   -- because they had a case that

22   previously met criteria for a central registry

23   board.

24         Q.   Would that alert system or that system

25   you're talking about, be available to you, as a
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 1   commander of the 49th LRS, if you had someone in

 2   your command who was put into that database?

 3         A.   No, not -- not really.  So, you know, it

 4   would be more if -- if I was in another squadron

 5   that had workers in the child development center, so

 6   in that case, like a Force Support Squadron, there

 7   would be -- and I -- I don't know.  I'm -- I'm

 8   speaking out of my lane here, because I've

 9   participated in the central registry board, I never

10   had to use the -- the registry itself --

11         Q.   Right.

12         A.   -- but my understanding is that, you

13   know, the hiring process for, like, in the

14   civilian-personnel world, they have a way to check

15   that, but in my experience as a commander, I've

16   never had access to the database to check someone,

17   if that helps.

18         Q.   Yes, that helps.  So you served on a --

19   on a central registry board before?

20         A.   Yes.  In fact, in my role now as a vice

21   commander, I chair it at the Air Force Academy.  So

22   I do this once a month for all the cases that we

23   have.

24         Q.   And my understanding in reading through

25   this sort of mandatory various instructions for the
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 1   Air Force on this kind of board is that the --

 2   the -- one of the commanders, whether it's from the

 3   wing or from -- or from right below them, they put

 4   together sort of a collection of individuals,

 5   including this judge advocate's office, the -- the

 6   squadron Security Forces and OSI to be on this board

 7   and serve?

 8         A.   That's correct.  The Air Force

 9   instruction spells out specific members.  And there

10   are voting and nonvoting members on the board.  And

11   they hear cases like domestic abuse.

12         Q.   Right.

13         A.   And they go through a decision tree

14   that's provided by the Air Force, it's all

15   electronic.

16          And then the members vote whether or not they

17   believe that it meets individual criteria.  And then

18   the computer system, at the end, will tell you,

19   based on all the individual criteria, whether the

20   case meets or does not meet criteria, or the other

21   option that the board has is to defer.

22          So just like on your Exhibit 8 --

23         Q.   Um-hum.

24         A.   -- here, there's always a choice for

25   the -- the board president to sign -- to circle,
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 1   deferred, met or did not meet criteria.

 2         Q.   Okay.  And -- and what -- what you're

 3   talking about is is that the CRB, part of their job

 4   is to participate in maintaining a central registry

 5   of all reported domestic abuse and child

 6   maltreatment incidents that might -- that meet

 7   criteria for maltreatment at the installation CRB?

 8         A.   That's correct.

 9         Q.   Okay.  And the -- let's go back to

10   Exhibit No. 8, so -- just to put a bow on it.

11          On October 21st, 2011, the 49th Wing Vice

12   Commander is sending a memo to the 49th LRS at

13   Holloman Air Force Base that -- that the CRB met, in

14   relation to Devin Kelley on October 21st, 2011, to

15   review incident involving Devin Kelley, correct?

16         A.   Correct.

17         Q.   And the allegation was child physical

18   maltreatment by Devin Kelley, correct?

19         A.   Correct.

20         Q.   And the board, the CRB board, determined

21   the incident "met criteria for child physical

22   maltreatment and entry into the DoD Central Registry

23   database," correct?

24         A.   Yes, sir.

25         Q.   Okay.  So at that point, the CRB has
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 1   determined that there are reasonable grounds that --

 2   that Devin -- to believe that Devin Kelley had

 3   committed child maltreatment at that time?

 4          MR. FURMAN:  Objection to form; you can

 5   answer.

 6          MR. ALSAFFAR:  You can answer.

 7         A.   So, they would have determined -- so, if

 8   I understood what you said --

 9         Q.   (By Mr. Alsaffar)  Right.

10         A.   -- they would have determined that he

11   committed child maltreatment.  So I think the way

12   the instruction would spell it out is they've

13   determined that it met criteria for child

14   maltreatment.

15          And I think that's -- matters because the

16   burden of proof --

17         Q.   Um-hum.

18         A.   -- in a central registry board is

19   different because it is administrative.  So I think

20   that's --

21         Q.   Right.  And -- and that's sort of the

22   phrase is, I'm using, too, is not the elevated

23   phrase of conviction, either, by the way --

24         A.   Right, right.

25         Q.   -- it's a totally different one.  So you

0073

 1   said the criteria --

 2         A.   It -- it would --

 3         Q.   What are the criteria to make a

 4   determination that (indicating) -- it's okay.  No,

 5   no, no.  You're -- again, I'm not being rude, I'm

 6   doing the (indicating) rude thing, but I'm not meant

 7   to be rude; I'm just letting you know I'm still --

 8   still working on the question.

 9          So, I know, you -- as vice commander, you

10   actually sit on one of these boards.  So what are

11   the actual criteria that would make the CRB, the

12   board, determine, yes, we -- we have someone here

13   like Devin Kelley who we believe meets the criteria

14   for child maltreatment; therefore we're reporting it

15   to the database?  What's the level of standard?

16         A.   So, it is -- what is the right legal

17   terminology?  There is a legal level of proof, and I

18   cannot remember the term that the instruction uses.

19         Q.   Is it probable cause --

20         A.   It is not -- it's not beyond reasonable

21   doubt.

22         Q.   Is it probable cause?

23         A.   I think it's probable cause.  So the way

24   we always talked about it is, if you were greater

25   than 50 percent, if you're greater than 50 percent
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 1   confident that it happened, you know, 51 percent,

 2   then -- then it likely happened.

 3          To get back to your question, so that's -- I

 4   think that -- that answers your question.  That's

 5   the criteria we use, is we use a probable cause, 51

 6   percent criteria.

 7         Q.   Okay.

 8         A.   But the -- when you go through the

 9   registry board, it takes you -- it's a decision

10   tree, it's a set of questions -- and it takes you --

11   it asks you about something and then it gives you

12   a -- a long list of examples.

13          And so the board members are voting whether

14   they think it's likely that that happened, you know,

15   based on that.

16          And so I -- I guess -- all I'm trying to

17   offer, the clarity, is that you know don't walk away

18   from there saying that, you know -- you don't walk

19   away from there saying somebody committed a certain

20   act; you walk away from there with, it's more likely

21   than not that that happened.

22          And so we're going to put them in the central

23   registry for protection's sake in the future.

24         Q.   Got it.  So, to put a pin on that, on

25   October 21st, 2011, the CRB made a determination
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 1   that there was probable cause that Devin Kelley was

 2   involved in child maltreatment, so the criteria for

 3   the CRB reporting was met?

 4         A.   Yes, sir.

 5         Q.   All right.  Let's move on to the next --

 6   the next date that I wanted to ask you about.  And I

 7   think that was the February -- so we're going to

 8   skip forward a little bit, a few months, to February

 9   2012.  Give me a -- a beat here to get this on.

10          MR. ALSAFFAR:  And while I do this, would you

11   mind going in and numbering about five or six more

12   just so we can stay head of the curve.

13          And I know we've been going -- how long have

14   we been, Justin, about?

15          MR. FURMAN:  Hour, 15.

16          MR. ALSAFFAR:  Hour, 15?  Are you good?

17          THE DEPONENT:  I'm good.

18          MR. ALSAFFAR:  Okay.  Are you good?

19          (Deposition Exhibit 9 was marked for

20   identification.)

21         Q.   (By Mr. Alsaffar)  Okay.  Let me --

22   Colonel, I handed you -- did I hand you -- I did

23   not.

24          I'm handing you Exhibit No. 9.  Real quickly,

25   do you remember --
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 1          MR. FURMAN:  Do you want the highlighted one?

 2          MR. ALSAFFAR:  You know what, I should do

 3   that.  That's easier.  Thank you, Austin.

 4          MR. FURMAN:  No problem.

 5          MR. ALSAFFAR:  It's been a long day.

 6          MR. FURMAN:  Agreed.  We can agree for once.

 7         Q.   (By Mr. Alsaffar)  Did you go to -- you

 8   said you were from Oklahoma, Colonel.  Please tell

 9   me you didn't go to OU?

10         A.   I did not.  I went to the Oklahoma State

11   University.

12         Q.   All right.  Thank, God.  That is

13   tolerable.  I'm a UT Longhorn, so --

14         A.   Okay.

15         Q.   -- when you said Oklahoma -- and I got

16   to admit, I got a little red.  I got a little red

17   under the collar.

18         A.   Okay.

19         Q.   But I said, you know what, he probably

20   went to the better Oklahoma school where the mullet

21   controls and rides everything.

22          The mullet is the coach, Gundy, their

23   football coach.  He's fantastic.  Amazing.  We tried

24   to get him but he wouldn't come.

25          All right.  I'm handing you Exhibit No. 9.
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 1   It's a letter, memorandum, dated February 16th,

 2   2012.  And this one is actually a memorandum for

 3   Devin Kelley, specifically, correct?

 4         A.   That's correct.

 5         Q.   And it's on the front and back.  I'm

 6   trying to save some trees.  And it's from -- do you

 7   see on the back that it says this letter, this

 8   memorandum, is from John De Laura, 2d Lieutenant,

 9   U.S. Air Force; do you know who that is?

10         A.   Yes.

11         Q.   Okay.  Can you tell me who that is?

12         A.   Yes.  So we call him Art.  So Art was --

13   by the time I got there, I think he was a First

14   Lieutenant.  And so he was one of the officers in

15   the squadron at the time.

16         Q.   What's OIC Distribution?

17         A.   Officer in Charge --

18         Q.   Okay.

19         A.   -- of Distribution.  So below the flight

20   level, you have elements --

21         Q.   Right.

22         A.   -- and so that was an element within the

23   material management flight.

24         Q.   Did you know that --

25         A.   Or no, sorry.  The distribution flight.
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 1         Q.   Got it.  Did you know Valorie Rowe?

 2         A.   Valorie Rowe does not ring a bell to me.

 3   No, I don't think I knew Valorie Rowe.

 4         Q.   I'm just going to represent to you that

 5   she was at some level, one of Devin Kelley's

 6   supervisors when he was at the 49th LRS.

 7          She was one of his -- well, one of his

 8   supervisors, I just don't know what level, but --

 9         A.   Right.

10         Q.   -- but a supervisor had some kind of

11   responsibility for his job duties while he was at

12   the 49th LRS.

13          But let me direct your attention back to that

14   document.  This is dated February 16th, 2012, a memo

15   for Devin Kelley.

16          And it's from -- again, from 49 LRS -- that's

17   the squadron, the Logistics Readiness Squadron --

18   /LGRD; do you know what LGRD stands for?

19         A.   The Deployment and Distribution Flight.

20         Q.   Okay.  The subject is a Letter of

21   Reprimand.  Okay?  I want to turn your attention to

22   that.  I'm going to read some parts of it.

23          It states that, On February 3rd, 2012, you

24   were briefed by Ms. Valorie Rowe; do you see that?

25         A.   Yes, sir.
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 1         Q.   And I want you to go a little bit down

 2   towards the bottom of Paragraph 1 where it says,

 3   "You left the office"; do you see that?

 4         A.   I do.

 5         Q.   It states, You left the office and

 6   disrespectfully stated, quote, I know, you told me

 7   three times already!, end quote.  After leaving the

 8   office you stated, quote, She's a fucking bitch, end

 9   quote; do you see that?

10         A.   I do.

11         Q.   Okay.  And I apologize for the language,

12   I'm just reading, just for the record, directly

13   what's reported in this letter.  Okay?

14         A.   I understand.

15         Q.   Okay.  And so this is a reprimand letter

16   for Devin Kelley's conduct, February 16th, 2012,

17   towards one of his female supervisors, correct?

18         A.   Correct.

19          MR. ALSAFFAR:  And that's probably a good

20   time to take a break because we're about to go into

21   something around that time frame, so if you want to

22   take a few minutes just to go to the restroom, get

23   some water.  Let's do it.

24          THE VIDEOGRAPHER:  Okay.  We're going off the

25   record.  The time is 4:38.
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 1          (Recess taken.)

 2          THE VIDEOGRAPHER:  We're now back on the

 3   record.  The time is 4:46.

 4          MR. ALSAFFAR:  Okay, Colonel, you ready?

 5          THE DEPONENT:  Yes, sir.

 6         Q.   (By Mr. Alsaffar)  We were -- we were

 7   just talking about Exhibit No. 9.  And one thing I

 8   didn't ask you about, the other -- the other memos

 9   that are all in front of you there that were to the

10   49th LRS and received by the 49 -- one thing I

11   didn't ask you is, where are these put?

12          Like what file do these memos that you get

13   from command or from other parts of the base

14   regarding your airmen or air women, especially ones

15   like this that regard serious issues, where do those

16   go at your command?

17         A.   So, it -- it would depend.  Like, this

18   letter of reprimand (indicating) would go into the

19   airman's personal information file or PIF.  So --

20   and then, that's where most of them would go.

21          At -- at certain points, a commander might

22   establish a UIF, an Unfavorable Information File,

23   and then documents would go into there.

24          And there's specific criteria that I can't

25   tell you off the top of my head about which ones go
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 1   into which file and how long they stay in those

 2   files.

 3          And, for example, when an airman changes to

 4   another permanent station, do they stay in or do

 5   they come out, that kind of thing.

 6          But that -- those things are detailed out in

 7   the regulations, but those -- those are examples of

 8   where these would go.

 9         Q.   Okay.  So the Personal Information File

10   or PIF and also unfavorable information file, as

11   well?

12         A.   Correct.

13         Q.   And I -- I know I have seen a

14   Unfavorable Information File that that -- for Devin

15   Kelley?

16         A.   Okay.

17         Q.   But I don't know if I have seen a PIF

18   file.  Can you have both at the same time on an --

19   an individual?

20         A.   Yes.  I -- I can't come up with a reason

21   why you couldn't.

22         Q.   Okay.

23         A.   And so I -- so the UIF, the Unfavorable

24   Information File is much more formal.  That's a

25   formal way for a command to create just that, you
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 1   know, an unfavorable, a bad information file.

 2          So usually, when you've got a UIF created, an

 3   airman has got one or more bad things they've done,

 4   but, you know, if you're just had kind of

 5   run-of-the-mill letters of reprimand, you might not

 6   have created a UIF yet, but you could later and then

 7   you would have both.

 8          And then, the UIF, again, is much more

 9   formal, much more durable, it's going to stay around

10   longer.

11          PIF -- and we'd have to go look at the

12   instruction to get to the right language on this --

13   but, to my knowledge, usually, a PIF goes away when

14   a member leaves a duty station.  It's not permanent,

15   it doesn't have the permanency or the durability

16   that a UIF does.

17         Q.   Okay.  And does a UIF have a permanency

18   or more of a durability because it generally

19   involves more serious allegations about whoever that

20   file is made for?

21         A.   It -- it does, or there's accumulation

22   of things to -- so they're maybe not the severity,

23   but it may be the accumulation makes you, as a

24   commander, want to have some more things on file.

25         Q.   Okay.  Thank you.  And I apologize if

0083

 1   this sounds elementary, but it's important for us to

 2   understand the architecture and structure of -- of

 3   something that we're kind blind in, because we

 4   don't -- we're not there at Holloman and -- and we

 5   don't understand how things are organized.  So this

 6   is helpful.

 7          So, in that regard, let's stick with the UIF

 8   since we know -- and when I say UIF, sir, I'm sorry,

 9   I'm referring to Unfavorable Information File.  It

10   is okay if I refer to the UIF?

11         A.   Absolutely.

12         Q.   Okay.  In terms of Devin Kelley's UIF,

13   would you be able to tell me just where would that

14   be?  Where would we find that at Holloman Air Force

15   Base?

16         A.   So, the Force Support Squadron, so a

17   different squadron on base, has in it --

18         Q.   I'm sorry, sir, did you say force --

19         A.   Force.

20         Q.   -- or 4th?

21         A.   Force.

22         Q.   Okay.

23         A.   Force.  So, the FSS, the 49th FSS, Force

24   Support Squadron, has a -- a flight within it called

25   the Military Personnel Flight.
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 1          And when you established a UIF, again much

 2   more formal than that, they retain the records of

 3   UIFs and that's where documents are -- are put in.

 4         Q.   I want to make sure I understand this

 5   correctly.  And again, if I don't, please, tell me.

 6          This flight within it that's called the

 7   Military Personnel Flight, where this UIF is -- is

 8   held, that's in the -- at Holloman, that would have

 9   the 49th Security Forces --

10         A.   No --

11         Q.   -- or the -- okay.  Where?  Where --

12         A.   No, sir.

13         Q.   Correct me.

14         A.   It would have been the 49th Force

15   Support Squadron.

16         Q.   Okay.  And, to my knowledge, that's

17   where UIFs are maintained.  And so, you know, if a

18   First Sergeant wants to go over there and review all

19   the UIFs, you have to go over, you've got to pull

20   them.

21          And then you can sit down and look at all of

22   what's in there for your -- your members, or if the

23   squadron commander wanted to, that kind of thing.

24         Q.   In 2012, when Devin Kelley was at

25   Holloman Air Force Base, would this UIF file been a
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 1   hard copy file?

 2         A.   It would have been.

 3         Q.   Okay.  And is the 49th Force Support

 4   Squadron known as FSS?

 5         A.   Yes, sir.

 6         Q.   Okay.  So I think I've seen that on

 7   various documents --

 8         A.   Yes.

 9         Q.   -- /FSS.  When I see that, that's the

10   Force Support Squadron you're talking about,

11   correct?

12         A.   Correct.

13         Q.   Now, physically, where is that squadron

14   based on Holloman Air Force Base, vis-à-vis, the

15   49th LRS?

16         A.   So a mile or two away.

17         Q.   Okay.

18         A.   A separate building, short drive.

19         Q.   Okay.  And how -- how do you, as -- if

20   you're a commander at Holloman Air Force Base,

21   June/July 2012, how do you know that one of your

22   airmen has an Unfavorable Information File if it's

23   not at your building?

24         A.   So, in -- the most likely way is the

25   First Sergeant is going to brief you.  If it's --
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 1   you know, for example, if an airman has a UIF and

 2   it's kind of low level, you know, the First Sergeant

 3   may be aware of it and might not brief the commander

 4   on it.

 5          The other option is the commander can go to

 6   the military personnel flight and say, Hey, I want

 7   to review all the UIFs and see what's in them.

 8         Q.   Do you have a memory of whether or not

 9   First Sergeant Wolfe told you that Devin Kelley had

10   a UIF?

11         A.   I don't.

12         Q.   Okay.  Do you remember ever reviewing

13   his UIF at the 49th FSS?

14         A.   I don't.

15         Q.   Okay.  And do you know whether the UIF

16   for Devin Kelley, that we know exists, actually was

17   held at the 49th FSS?

18         A.   I don't.

19         Q.   Okay.

20         A.   Having not seen it, or at least not

21   remembering seeing it.

22         Q.   That makes sense.  I figured that much.

23   So -- and I apologize that this is also an

24   elementary question, but how would the First

25   Sergeant of the 49th LRS, which is Tracy Wolfe, how
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 1   would he have known there was a UIF at the 49th FSS,

 2   how would that be communicated?

 3         A.   So, I don't know that it would be

 4   communicated.  As a commander, I assume that of my

 5   First Sergeant --

 6         Q.   Um-hum.

 7         A.   -- I assume that's inherent in his

 8   duties that he's looking at the UIFs.

 9         Q.   Can I ask you a question about that?

10   When you say you assume it's "inherent" of duty,

11   that might explain it is that, one of the job

12   duties, as I understand you're saying of a First

13   Sergeant, is to know there might be a UIF on our

14   airman in LRS --

15         A.   Right.

16         Q.   -- so I've got to regularly check over

17   there at 49th FSS --

18         A.   FSS.

19         Q.   -- to make sure and look at that file?

20         A.   Right.  So, you know, as I'm sure you're

21   aware, in the military, we -- we depend on a chain

22   of command.

23          And so a good example at -- at Holloman in my

24   squadron, we're talking about a 500-person

25   squadron --
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 1         Q.   Um-hum.

 2         A.   -- right?  So, if an individual at the

 3   flight takes a -- an adverse action like writing a

 4   letter of reprimand, and if things, you know, if

 5   they get to the point where they're concerned and

 6   they're talking to the First Sergeant about

 7   establishing a UIF, you know, we're trusting those

 8   leaders to work up the chain of command to make sure

 9   things are documented and, you know, that a UIF is

10   established when required.

11         Q.   Okay.  Now, but don't look at that file

12   yet --

13         A.   Okay.

14         Q.   I'm put a document on your screen.  It's

15   from the -- the 49th Security Forces file

16   investigation into Devin Kelley while he was on

17   base.

18          Do you remember that the -- the Exhibit No. 9

19   that I showed you was dated February 16, 2012,

20   right?

21         A.   Yes, sir.

22         Q.   And relating to an incident with Devin

23   Kelley's supervisor that was reported as a reprimand

24   that occurred on February 6, 2012, correct?

25         A.   Right.  Yeah, 3rd -- 3rd and 6th, it
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 1   looks like, 3rd, 4th and 6th.

 2         Q.   I just wanted to orient you to that

 3   time.

 4         A.   Yes, sir.

 5         Q.   And so, what I put up in front of you,

 6   Colonel, this is the -- part of the Security Forces

 7   investigative file called an SFMIS file on Devin

 8   Kelley.  And it's -- the page in front of you, I

 9   believe, is Bates stamped 13339.  Okay?

10         A.   I didn't see --

11         Q.   That's okay.  It's on the very bottom.

12   Do you see it there, on the very bottom right?

13         A.   Oh --

14         Q.   Yeah.

15         A.   Okay.

16         Q.   Yeah, yeah.  When we say "Bates stamp,"

17   sir, this is one of those -- just like when you're

18   using your lingo in the Air Force, Bates stamps,

19   you -- it's always going to be on the bottom right.

20         A.   I heard "date stamp."  I was looking for

21   a date.  I apologize.

22         Q.   That's all right.  That's all right.  No

23   problem.

24          So this is a -- this is the -- from the

25   Security Forces 49th file.  This is when Tessa
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 1   Kelley came in to report another incident of assault

 2   on her by Devin Kelley to the Security Forces

 3   division.

 4          And I want to turn your attention to -- just

 5   flip it to the next page.  Sorry.  I'm looking for

 6   my pen here.  There we go.

 7          And -- and just tell me, can you read that

 8   okay?  Is that okay --

 9          (Deponent perused computer screen.)

10         A.   I can.

11         Q.   (By Mr. Alsaffar)  Okay.  And you see at

12   the top, it says, Report of Investigation.  Ryan

13   Sablan or Sablan, Staff Sergeant, February 21st,

14   2012; do you see that?

15         A.   I do -- ah, yes, I do.

16         Q.   Okay.  And at the top, right after that,

17   it says, Matters Investigated, Article 128 Assault.

18         A.   Yes.

19         Q.   Okay.  And I want to show you the next

20   page.  All right.  Can you see that okay?  I'm going

21   to make that a little bigger for you.

22         A.   I appreciate it.

23         Q.   Do you see it's under "Narrative," do

24   you see that word under "Narrative"?

25         A.   I do.
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 1         Q.   It says, Interview of Tessa Kelley,

 2   February 17th, 2012, by Ryan Sablan or Sablan, 49

 3   SFS; do you see that?

 4         A.   I do.

 5         Q.   So that's again, the 49th Security

 6   Forces, correct?

 7         A.   Correct.

 8         Q.   All right.  And I just want to go

 9   through this investigation, or this letter, in light

10   of the letter of reprimand where I just showed you

11   where Devin Kelley had some pretty harsh words for

12   his supervisor, Valorie Rowe.  Okay?

13          And do you agree, that characterization is

14   harsh words and inappropriate words to his

15   supervisor, female supervisor?

16         A.   I agree.

17         Q.   Okay.  February 17th, 2012, Tessa Kelley

18   is report -- well, reporting a fairly serious

19   instance of physical abuse by Devin Kelley on her;

20   is that a -- fair to say?

21         A.   Yes.  It says that she stated he choked

22   her, in the first line.

23         Q.   And I'll read that into the record.

24          Kelley -- Tessa Kelley -- states he -- Devin

25   Kelley -- choked her in the restroom and on several
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 1   occasions has choked her because she didn't want to

 2   spend Christmas with his family.

 3          On December 24th, Kelley stated he pushed her

 4   against the wall, choked her and told her, You

 5   better pack your bags or I'll choke you to the

 6   ceiling and pass you out; do you see that?

 7         A.   I do.

 8         Q.   Okay.  So February 17th, 2012, the 49th

 9   Security Forces at Holloman Air Force Base is

10   getting an allegation that Kelley's threat -- is

11   choking his wife on more than one occasion, correct?

12         A.   Correct.

13         Q.   A couple of lines down, Tessa Kelley

14   stated Devin Kelley dragged her by her hair into the

15   bathroom and said, I'm going to water board you, and

16   stuck her head in the showerhead; do you see that?

17         A.   I do.

18         Q.   Okay.

19          (Outside disturbance of music.)

20          MR. FURMAN:  It's going to go on for a little

21   bit.  The National Anthem, too.

22          Mr. ALSAFFAR:  Is it?  Okay.  The audio's

23   fine?  As long as it -- are you fine?

24          MADAM COURT REPORTER:  Yes.

25          THE VIDEOGRAPHER:  Good.
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 1          MR. ALSAFFAR:  Okay.

 2         Q.   (By Mr. Alsaffar)  The couple lines

 3   down, she says that Devin Kelley stated, You're 90

 4   percent of our problem and you -- if you repeat what

 5   I say, I'll kill you and drag your dead body and

 6   desert it.

 7          So Tessa Kelley is reporting on

 8   February 17th, 2012, that Devin Kelley now has also

 9   threatened to kill her and drag her body to desert

10   it, correct?

11         A.   Correct.

12         Q.   And next line, Tessa Kelley stated, On

13   multiple occasions, he has called her a bitch,

14   whore, slut, piece of shit, worthless and your

15   family doesn't love you.

16          And that -- that language right there -- and

17   I apologize again for using it, but that's what's

18   stated in her report, correct?

19         A.   That's correct.

20         Q.   The -- that language is similar to what

21   Devin Kelley's supervisor was reporting about a week

22   before, the type of language Devin Kelley was using

23   against his female supervisor, correct?

24         A.   Correct.

25         Q.   Okay.  If you look about four or five
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 1   lines down from where we were just reading --

 2   actually, one, two, three, four -- you know, the

 3   easiest thing for me to do is just highlight it for

 4   you.  Okay.

 5          I highlighted the line for you where Tessa

 6   Kelley is reporting that Devin Kelley said, quote,

 7   My work is lucky.  I'd take a shotgun and blow

 8   everyone's head off; do you see that?

 9         A.   I do.

10         Q.   Okay.  So this is a report directed to

11   the 49th Security Forces at Holloman Air Force Base

12   on February 17th, 2012, where Devin Kelley is

13   threatening to engage in a mass shooting, right?

14         A.   Right.  Yeah, Tessa Kelley is saying

15   that that's what he said.

16         Q.   Okay.

17         A.   Yep, I agree.

18         Q.   Okay.  And -- and I know this sounds --

19   seems obvious, but I think it's important to be very

20   specific here.

21          This is a report that -- by his wife to the

22   49th Security Forces that on February 17th, 2012,

23   that Devin Kelley is threatening to use a gun to

24   commit mass murder, correct?

25         A.   Correct.
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 1         Q.   Okay.

 2          (Counsel conferred.)

 3         Q.   (By Mr. Alsaffar)  Actually, this is

 4   fine.

 5          MR. ALSAFFAR:  There's problem with the what?

 6          MR. DEMERATH:  The people on the phone lost

 7   audio.  Is there a mute button that might have been

 8   inadvertently gotten hit or something?

 9          MR. FURMAN:  The only thing that might have

10   happened is the call might have ended, but I thought

11   it was...

12          MR. ALSAFFAR:  Do you think they shut it off,

13   but the green light's on.

14          If there is anybody on the phone that can

15   hear me, can you unmute and just identify that

16   you're there?  Maybe they can try calling back in.

17          Can you tell them to try calling back in?

18   I'd like to go forward.  Okay.  I want to keep going

19   here.  Because I know -- I don't want to keep you

20   too long.  Okay.

21         Q.   (By Mr. Alsaffar)  So, I'm sorry.  We

22   were just talking about the -- the threats here that

23   Devin Kelley had -- had made.

24          So, first of all, the -- the letter of

25   reprimand where he called his female supervisor a
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 1   week before a bitch, sorry for using that language,

 2   but that's -- that's what he used.

 3          And then about a week and a half later, the

 4   49th is getting another report that he's using that

 5   kind of language on top of choking his wife and

 6   threatening to commit mass murder against his people

 7   at work, correct?

 8         A.   Correct.

 9         Q.   Okay.  So, at that point, at least, the

10   49th at Holloman Air Force Base, you were aware of a

11   very unstable and dangerous person in Devin Kelley,

12   potentially, at least?

13         A.   Potentially.  I -- I wasn't there.

14         Q.   Right.

15         A.   So, you know, obviously, Security Forces

16   had gotten this threat.  I think it's logical to

17   conclude -- we'd have to go back and look -- that

18   that's what led to the OSI investigation.

19          And, you know, I think it's logical that

20   that's when Sergeant Wolfe later warned me, Hey,

21   this guy's made threats.  I'm guessing that's

22   probably what was in his mind.

23         Q.   And -- and we'll go -- we'll keep going

24   through these so that we can identify them, but you

25   kind of made a reference.
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 1          So, actually, June 25th, 2011, is when the

 2   AFOSI informed your squadron -- you weren't there

 3   yet --

 4         A.   Right.

 5         Q.   -- so -- but your squadron that, Hey,

 6   we're already criminally investigating him.  You get

 7   the February letter of reprimand where he's -- he's

 8   using very intemperate and inappropriate language

 9   towards his female supervisor in your -- in -- in

10   LRS' command at 49th --

11         A.   Correct.

12         Q.   -- correct?  And then, a couple of weeks

13   after that, February 17th, 2012, his wife is

14   reporting yet another instance of abuse with very

15   specific -- would you agree, very specific, very

16   detailed, granular, disturbing details about both

17   his physical abuse of her and his threat to commit

18   mass murder against people at Holloman?

19         A.   Yes, sir.

20         Q.   Okay.  And you would -- so we know AFOSI

21   had informed the LRS 49th Squadron about the

22   criminal investigation into Devin Kelley.

23          Now, we're talk -- now the Security Forces

24   knows, as well, that we've got somebody who's being

25   accused of some really disturbing behavior, correct?
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 1         A.   Correct.

 2         Q.   Fair enough?  So, my question to you is,

 3   you experience as a commander at both the 49th at

 4   Holloman and then your various other command-level

 5   positions, how would you or -- expect -- or how

 6   would you be informed by a Security Forces division

 7   on your base that one of your people was being

 8   looked into for pretty disturbing conduct?  How

 9   would you get to know about that?

10         A.   So, I think there's -- like in this case

11   with this investigation, I would assume that the

12   Security Forces Squadron and that -- probably that

13   investigation's office would call the First Sergeant

14   and tell the First Sergeant, Hey, we've got this

15   report.  We're investigating it.  You might want to

16   keep an eye on this airman.

17         Q.   Okay.

18         A.   And then the First Sergeant would most

19   likely tell the commander.

20         Q.   So, it would be a -- what you would

21   expect, at least, would be a phone call from

22   Security Forces to the First Sergeant at LRS, who

23   you would then hope would inform the commander of

24   the LRS about somebody like Devin Kelley?

25         A.   That's exactly the way I would expect it
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 1   to go.

 2         Q.   Okay.  Is there any kind of

 3   documentation process where the Security Forces

 4   would send a -- either an electronic message or some

 5   kind of file note that can be accessed by the

 6   commander at LRS or anyone in the LRS, so you-all

 7   can sort of communicate more easily, so you're not

 8   just relying or hoping that someone makes a phone,

 9   and then that person who gets the phone and then

10   reports it up; do you see?

11         A.   Right.  So, when the Security Forces --

12   sorry, I wanted to give you a moment there.

13         Q.   Go.  Ignore what we're doing over here.

14         A.   When -- when the Security Force

15   completes an investigation, they refer that to a

16   squadron commander for action.

17          So if they find there's enough evidence for

18   that commander to take action, that's the -- so,

19   you've got the informal and formal.

20          And what you're asking for is, you know, is

21   there a formal process by which that gets handed

22   over for action?

23          Yes.  When Security Forces investigation

24   closes out, the Security Forces Squadron refers that

25   investigation formally to the affected squadron
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 1   commander for action.  So, that's that formal piece.

 2          And then the informal piece, in my

 3   experience, is, something like this comes across an

 4   investigator's desk, they're calling that First

 5   Sergeant to say, Hey, you got something you want to

 6   keep an eye out on.

 7          So, then the First Sergeant can tell

 8   leadership; the leadership can tell other leaders in

 9   the squadron to keep an eye out.

10         Q.   So, let me turn your attention to the

11   next page of the investigation by the Security

12   Forces on -- relating to this abuse allegation

13   against Devin Kelley, along with the mass shooting

14   threat Devin Kelley made.

15          If you look at -- let me help you again.

16   There you go.

17         A.   Thank you.

18         Q.   You're welcome.  If you look under

19   Section 5.1 here that I've highlighted for you.  And

20   this is Bates No. 13342.

21          It lists exhibits under there.  And it lists

22   that list of exhibits.  And then it says,

23   "Investigation Status"; do you see that?

24         A.   I do.

25         Q.   And it says, Closed.  So that's Security
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 1   Forces indicating that this is now a closed

 2   investigation?

 3         A.   Correct.

 4         Q.   All right.  And then it's reviewed by

 5   Major David Boyd; do you see that, Commander?

 6         A.   Correct.

 7         Q.   -- do you see that?  Now, do you know

 8   who David Boyd is?

 9         A.   The Security Forces Squadron commander

10   at the time.

11         Q.   Now, you had just indicated to me, I

12   believe -- and again, correct me if I'm not accurate

13   that, you know, when the Security Forces

14   investigation closes out, that's when there's a

15   transfer of information formally to the LRS --

16         A.   Right.

17         Q.   -- the squadron commander where the

18   person is; is that right?

19         A.   So, what I'm -- I'm a little out of my

20   lane here, but --

21         Q.   Okay.

22         A.   -- so this looks like this is out of the

23   Security Forces database that they keep stuff in.

24         Q.   It is.

25         A.   What I'm used to seeing is -- that comes
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 1   to a commander is an ROI, Report of Investigation,

 2   for a commander's action.  That -- what I'm used to

 3   seeing looks different than this (indicating).

 4         Q.   Okay.

 5         A.   So my assumption would be, is that there

 6   would be a separate product that would go to the

 7   squadron commander for action.  I've seen those

 8   before from OSI, for example, a -- a report of

 9   investigation referred for action.

10         Q.   So I -- I'm referring you back to the

11   first page of this document --

12         A.   Okay.

13         Q.   -- that Commander Boyd signed and that

14   was from the SFMIS system.  And it says, Report of

15   Investigation, right?

16         A.   Yes, sir.

17         Q.   All right.  So is this what you're

18   thinking of when you say "Report of Investigation"?

19         A.   What I'm -- what I'm thinking of

20   actually looks different, because it -- it actually

21   has language on it that it's from that commander to

22   another commander referred for action.

23          So, the -- the ones that I'm thinking of that

24   I've seen, it -- you know, it says Report of

25   Investigation.
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 1          They look different than this, much of the

 2   same information, but then it's -- it'll have

 3   language in it where it says, Refer to, you know,

 4   Squadron Command for Action, or that kind of thing.

 5          That's -- that's what I'm -- in my mind's

 6   eye, I see it, but this just doesn't look like that.

 7         Q.   Okay.

 8         A.   This looks like it came out of their

 9   database, so...

10         Q.   Really, my -- my question really

11   ultimately is, is regardless of what the format's

12   supposed to look like, this, you know, this is

13   stating it's a Report of Investigation.  It's got a

14   commander signature at the end from the Security

15   Forces with a statement that the investigation is

16   closed.

17         A.   Right.

18         Q.   At the point when the investigation is

19   closed with a commander's signature, is that when

20   you would expect it to be reported to your squadron,

21   if the person they're investigating is in your

22   squadron?

23         A.   I would, yeah.

24         Q.   Okay.  And then how would that come to

25   you?  What format would that come to you in?
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 1         A.   I'm -- I'm used to seeing it in a -- a

 2   document that says Report of Investigation, referred

 3   to command --

 4         Q.   Hard-copy documents?

 5         A.   It could be electronic.

 6         Q.   Electronic, you mean, emailed from a

 7   commander to you, or is it like a system you access?

 8         A.   No, no, it's not in a system.  So it's

 9   not uncommon for them to be brought to you on a CD

10   or a hard copy.

11          So, I think either of those would be

12   reasonable.  I don't recall seeing one having been

13   emailed before; that may happen.

14         Q.   Who would bring it to you on a CD or a

15   hard copy?

16         A.   So, likely the First Sergeant because

17   that's likely the conduit from --

18         Q.   Yeah.

19         A.   -- Security Forces back to the unit.

20         Q.   The First Sergeant seems to be an

21   important conduit, an important gatekeeper for you,

22   to get these types of cross-squadron communication

23   accurate?

24         A.   Absolutely.

25         Q.   Okay.  So, if the Security Forces at the
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 1   49th had closed their investigation at the end of

 2   February 2012 on Devin Kelley, like it states it

 3   did --

 4         A.   Right.

 5         Q.   -- you would expect, at that point, for

 6   the 49th Security Forces to send either in hard copy

 7   format or a CD of the investigation to file to your

 8   First Sergeant at 49th LRS?

 9         A.   I would.  The piece I don't know is the

10   extent to which the Security Forces would be talking

11   to the legal office there at -- at Holloman, as

12   well.

13          And if they felt that there was enough

14   evidence there to warrant the commander, you know,

15   taking either non-jurisdictional punishment or

16   referring the case to a higher authority for a

17   court-martial.

18          So, there would be some other coordination

19   going here, again, my assumption, from experience,

20   they would -- they would be coordinating with First

21   Sergeant, with legal, and then advising the

22   commander on appropriate action.

23         Q.   If you look at what I just highlighted

24   on the bottom there, it looks like the coordination

25   was the staff judge (inaudible) this situation?
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 1         A.   Right.

 2          MADAM COURT REPORTER:  I'm sorry,

 3   coordination with?

 4         Q.   (By Mr. Alsaffar)  -- staff judge

 5   advocate at the 49th was done in this time period?

 6         A.   Yes, sir.

 7         Q.   Okay.  Okay.  So let's move off of this.

 8          MR. DEMERATH:  I think the line is --

 9          MR. ALSAFFAR:  We just -- we're just going to

10   try to see if we can get ahold of everybody.  Are

11   you asking me to ask if anybody's on the line?

12          MR. DEMERATH:  No.  I know they're on the

13   line.  They're waiting for us to reconnect.

14          MR. ALSAFFAR:  Do we reconnect or do they

15   reconnect?

16          MR. DEMERATH:  We need to reconnect.  There's

17   six people on the line and for some reason, our line

18   went dead so we need to dial back in.

19          MR. ALSAFFAR:  Okay.  Thanks.

20          MR. DEMERATH:  Sure.

21          MR. ALSAFFAR:  Is that what this meant

22   (indicating)?

23          MR. DEMERATH:  Yes.  Sorry.

24          MR. ALSAFFAR:  That's what he was passing me.

25   That's all right.  Okay.  I'm really proud of them
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 1   for hanging in there.  They must be enthralled.

 2          (Phone connection re-established.)

 3          MR. FURMAN:  Guys, are you there?

 4          MR. PHILLIPS:  Yes, this is Phillips.

 5          MR. FURMAN:  All right.  Back in business.

 6          MR. ALSAFFAR:  Hey, guys, we apologize.

 7   We -- apparently, it was on our end.  So we,

 8   hopefully, re-established connection.  If you don't

 9   mind just putting yourselves back on mute and then

10   we'll -- we'll keep moving.

11          UNIDENTIFIED SPEAKER:  Okay.

12          MR. ALSAFFAR:  Thanks, everybody.

13         Q.   (By Mr. Alsaffar)  All right.  So -- so,

14   we -- we've gone through the February 2012 incident.

15   And I want to move on to a -- a later date.

16          (Deposition Exhibit 10 was marked for

17   identification.)

18         Q.   (By Mr. Alsaffar)  And I'm going to hand

19   you, sir, Exhibit No. 10.  Exhibit No. 10 is dated

20   April 17th, 2012, correct?

21         A.   Yes, sir.

22         Q.   Now, this is -- this is a memorandum

23   again for Devin Kelley specifically, right?

24         A.   Correct.

25         Q.   And it's from your -- the 49th LRS
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 1   command, correct?

 2         A.   Correct.

 3         Q.   And just, again, I hate to keep

 4   reorienting everybody, but when we see 49 LRS/CC,

 5   that means 49 Logistic Readiness Squadron command,

 6   correct?

 7         A.   Commander.

 8         Q.   Commander?

 9         A.   Um-hum.

10         Q.   And then, that's the position you held

11   from June 2012 to June 2014?

12         A.   Yes, sir.

13         Q.   Okay.  At this time, April 17th, 2012,

14   the acting commander was Nathan McLeod-Hughes, Major

15   Nathan McLeod-Hughes, right?

16         A.   Correct.

17         Q.   And that's who this April 17th, 2012,

18   memo is from?

19         A.   Yes, sir.

20         Q.   And this is yet another letter of

21   reprimand, right?

22         A.   Correct.

23         Q.   And it states under the first paragraph

24   that "Investigation has revealed that you physically

25   assaulted Mrs. Tessa Kelley on or about February 17,
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 1   2012"; do you see that?

 2         A.   I do.

 3         Q.   "That on multiple occasions you

 4   physically assaulted your spouse, on this occasion

 5   you punched her in the arm and slapped her with an

 6   open hand while you were involved in a

 7   verbal/physical altercation"; do you see that?

 8         A.   I do.

 9         Q.   All right.  Now, remember, the

10   February 17th, 2012, date, that's the same date we

11   were just looking at regarding the various

12   allegations of choking and mass shooting, mass

13   murder that Devin Kelley was threatening, correct?

14         A.   Right.

15         Q.   All right.  So now, we've got 49th

16   Security Forces, February 2012.  And now we have

17   Major Nathan McLeod-Hughes, as well, reporting and

18   being made aware of Devin Kelley's assault on his

19   wife, correct?

20         A.   Right.

21         Q.   Okay.  And this is -- he states, "You

22   are hereby reprimanded! Your actions violated

23   Article 128 of the UCMJ-Assault," right?

24         A.   Yes.

25         Q.   Okay.  So, this would have been another
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 1   instance where the Air Force, and specifically the

 2   49th LRS, was aware of Devin's -- Devin Kelley's

 3   reported violence, correct?

 4         A.   Correct.

 5         Q.   Now, this also would have been a

 6   memorandum that would have been in the -- the UIF,

 7   unfavorable file for Devin Kelley?

 8         A.   I think it's logical to assume it would

 9   have been in there.

10         Q.   Okay.  And so -- and again, logistically

11   speaking, when this -- I guess is appropriate --

12   when this was written and this was, you know, sent

13   to Devin Kelley, would -- would Major Nathan

14   McLeod-Hughes have known that this needs to -- the

15   First Sergeant needs to know to put this in that

16   49th FSS UIF file?

17         A.   So, a couple --

18         Q.   How -- how does it get from A to B?

19         A.   Yeah, yeah.  So, you have to make a

20   decision to establish a UIF.

21         Q.   Um-hum.

22         A.   And so I don't know if the squadron had

23   made the decision to establish a UIF at that time or

24   not.

25         Q.   Would the squadron also have wanted to
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 1   keep copies at the squadron of all these various

 2   incidents that they're receiving, these reports, so

 3   that they know there's continuity, that, Hey --

 4         A.   Right.

 5         Q.   -- even though there may be a file that

 6   this needs to go the UIF 49th --

 7         A.   Right.

 8         Q.   -- we also need to make sure for other

 9   commanders -- because he was acting at the time --

10   for Marconi, for Bearden when he gets here, that

11   they could just look at one place here in this

12   building and know who we're dealing with?

13         A.   So, remember, earlier I was talking

14   about the PIF?

15         Q.   Yes, sir.

16         A.   It's -- that would be my assumption that

17   this would have gone in the PIF.  Had the unit

18   decided to create a UIF -- and there should be some

19   record of when they decided to create a UIF on

20   Airman Kelley -- then it would have gone in there

21   as -- also.

22         Q.   Okay.  And I think you had told me that

23   you can have a Personnel Information File, PIF, and

24   also an Unfavorable Information File, you can have

25   both at the same time?
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 1         A.   Correct.

 2         Q.   All right.  Because we're seeing a lot

 3   of the 49th LRS and the 49th Security Forces, and

 4   even AFOSI knowing about these things, and I'm

 5   trying to understand how they're all communicating

 6   to each other --

 7         A.   Right.

 8         Q.   -- and knowing about it.  Okay?  Now,

 9   the -- this time frame, April 17th, 2012, that's

10   what's the date on the letter, correct?

11         A.   Correct.

12         Q.   Now, would you be -- I don't know if you

13   know this, and I'd be happy to show it to you.  I'll

14   go ahead and do that, actually.

15          When you became commander of the 49th LRS in

16   June 30, 2012, what was the policy for carrying

17   fire -- firearms on -- on base at Holloman?

18         A.   I don't remember.

19         Q.   Can anyone carry a firearm on base?

20         A.   No.  So, typically, you're limited to

21   law enforcement personnel.  Some bases allow retired

22   law enforcement personnel to carry on base, that

23   kind of thing.

24          What's typical would be that, like, to have

25   it stored in your home, you have to register to with
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 1   Security Forces so that they know you have firearms

 2   in your home.

 3          That -- that's typical, but carrying, no.  So

 4   you -- typically, you transport, you know, in your

 5   car, in the trunk, on -- on or off of base, but

 6   otherwise, it's locked up at home.

 7          (Deposition Exhibits 11 & 12 were marked for

 8   identification.)

 9         Q.   (By Mr. Alsaffar)  All right.  I'm

10   going -- I'm going to hand you Exhibits No. 11 and

11   No. 12, okay?

12         A.   Okay.

13         Q.   And I don't know if you're familiar with

14   these forms, but what I've handed you, Exhibit

15   No. 11 is a Firearms Transaction form, commonly

16   known as an ATF Form 4473.  It's a form you fill out

17   when you want to buy a gun.

18         A.   Okay.

19         Q.   Are you familiar with this form at all?

20         A.   Not -- I've purchased firearms before so

21   assume I filled one out before.

22         Q.   I hope you did.  If you purchased it at

23   the federal licensed firearm dealer, you would have.

24         A.   Yes, but I -- I don't remember having

25   seen it before, but I'm sure I did.

0114

 1         Q.   Now, the first exhibit, No. 11, that I

 2   handed you, if you look on -- I've highlighted it

 3   for you on the back -- remember when we were talking

 4   about his two reports in February 2012, one from his

 5   female supervisor where he had used that -- that

 6   inappropriate language and then we'd seen one a week

 7   and a half later, his wife reported him in 2012

 8   threatening chocking her, water boarding her,

 9   threatening mass murder; do you remember that?

10         A.   I do.

11         Q.   That was about February 17th, 2012.  Now

12   this, on that second page that you're looking at is

13   Devin Kelley is purchasing a weapon at -- around

14   February 11, 2012, correct?

15         A.   12th.

16         Q.   Oh, February 12th, 2012, correct?

17         A.   Correct.

18         Q.   So this is right in between the time

19   frame right after -- after he made those remarks to

20   his female supervisor and just before his wife comes

21   in and says, This guy is choking me, water boarding

22   me and threatening to kill his leadership?

23         A.   Correct.

24         Q.   Okay.  And if you noted that this was

25   purchased at Holloman Air Force Base Exchange?
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 1         A.   I see that.

 2         Q.   Do you see that?  Okay.  All right.  And

 3   then, the second exhibit, Exhibit No. 12, remember

 4   commander -- acting commander Nathan McLeod-Hughes'

 5   letter was April 17th, 2012; is that correct?

 6         A.   Yes.

 7         Q.   All right.  And what is -- this -- this

 8   form is Devin Kelley purchasing another firearm at

 9   Holloman Air Force Base Exchange.  And what's the

10   date on the purchase there?

11         A.   April 12th, 2012.

12         Q.   Okay.  So the -- just a few days before

13   this letter of reprimand from Commander Nathan

14   McLeod-Hughes --

15         A.   Um-hum.

16         Q.   -- Devin Kelley has purchased another

17   separate firearm at Holloman Air Force Base

18   Exchange, correct?

19         A.   Correct.

20         Q.   Okay.

21          MR. FURMAN:  Do you want these?

22          MR. ALSAFFAR:  Okay.

23         Q.   (By Mr. Alsaffar)  Now, do you agree

24   that people who are subjects of credible accusations

25   of violent abuse and folks who have threatened a

0116

 1   mass shooting should not have access to weapons?

 2          MR. FURMAN:  Objection to form; you can

 3   answer.

 4         A.   So, my -- my personal opinion --

 5         Q.   (By Mr. Alsaffar)  Yes, your personal

 6   opinion.

 7         A.   -- is that I would prefer them not to,

 8   but, you know, if they purchase it legally, then

 9   they made a legal purchase.

10         Q.   Okay.  And that's -- that's another

11   question.  If an individual legally should be

12   reported for -- when prob- -- probable cause exists

13   that they committed a reportable crime like assault,

14   and the law prohibits that person at that point from

15   obtaining a weapon, that that person should not be

16   able to obtain a weapon, correct?

17         A.   Right.

18         Q.   You agree with that?

19         A.   I agree.

20         Q.   Okay.  And one of the laws that we have

21   in place in this country is that if you have either

22   been credibly accused, via probable cause of a

23   crime, domestic violence or a felony assault, that

24   your fingerprints should be collected and they

25   should be reported to the FBI, which would then
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 1   prevent you from purchasing a firearm, right?

 2         A.   Right.

 3         Q.   And that rule is in place to keep --

 4   well, the public safe, right?

 5         A.   Yes, sir.

 6          MR. FURMAN:  Objection to form.

 7         Q.   (By Mr. Alsaffar)  And that -- and when

 8   we -- people like that who are supposed to be

 9   reported to the FBI in order to prevent them from

10   getting firearms are allowed to purchase firearms,

11   that increases the risk of harm to the public;

12   doesn't it?

13          MR. FURMAN:  Objection to the form.

14         A.   I would agree with that.

15         Q.   (By Mr. Alsaffar)  Okay.  And going back

16   to Devin Kelley here in his -- in the forms I was

17   showing you about his gun purchases, let's talk

18   about time -- so that time -- the second time frame

19   was about April 12, 2012, when he purchased his

20   second weapon at Holloman Air Force Base Exchange?

21         A.   Correct.

22         Q.   I want to show you Exhibit No. 13.

23          (Deposition Exhibit 13 was marked for

24   identification.)

25         Q.   (By Mr. Alsaffar)  Exhibit 13 is a copy
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 1   of a letter -- or a memorandum from Tracy Wolfe and

 2   sergeant -- First Sergeant 49th LRS; do you see

 3   that?

 4         A.   I do.

 5         Q.   This is the Tracy Wolfe we've been

 6   talking about, correct?

 7         A.   Correct.

 8         Q.   And -- that's her -- his signature on --

 9   on this document; is that correct?

10         A.   That's correct.

11         Q.   And I'm sorry, this is dated April 26th,

12   2012?

13         A.   Correct.

14         Q.   And this is a memorandum for -- this is

15   the 49th Security Forces, correct?

16         A.   Correct.

17         Q.   All right.  So this is the place that

18   had -- it was conducting the investigation, the

19   Security Forces of the -- of Devin Kelley on

20   February 17th, 2012, right?

21         A.   That's correct.

22         Q.   So two months later, your -- this was

23   your First Sergeant at Holloman, correct --

24         A.   Correct.

25         Q.   -- when you came in command.  So two
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 1   months after that February event, 2012, Tracy Wolfe

 2   is sending this memo to the 49th Security Forces

 3   telling them that, I've taken -- I'm in possession

 4   of one of the firearms of Devin Kelley and storing

 5   it at the base armory, correct?

 6         A.   It's asking -- it's asking the Security

 7   Forces Squadron to store a firearm belonging to

 8   Devin Kelley at the armory, base armory.

 9         Q.   All right.  And -- and so what has

10   happened is First Sergeant Wolfe is in possession

11   and has taken the gun -- Devin Kelley's gun -- a gun

12   of Devin Kelley's?

13         A.   I think that's a reasonable assumption.

14         Q.   Okay.  And so your -- First Sergeant

15   Wolfe, who was Marconi's First Sergeant at this

16   time --

17         A.   Right.

18         Q.   -- Commander Marconi's First Sergeant at

19   this time is asking the Security Forces of the 49th

20   at Holloman to store it and not let Devin Kelley get

21   this gun?

22         A.   Correct.  Yeah.  He goes on to say, the

23   only people who are authorized to check it out are

24   him and the commander -- "him" being First Sergeant

25   Wolfe.
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 1         Q.   And the commander of the 49th LRS at the

 2   time, Colonel Marconi?

 3         A.   Marconi.

 4         Q.   And so, this is another document that

 5   should make it into the UIF file, do you think, or

 6   at least the PIF file?

 7         A.   I don't -- I don't think so, no.  This

 8   is just requesting storage of a firearm at the

 9   armory.  So it wouldn't -- in my estimation, it

10   wouldn't rise to being unfavorable information about

11   the airman.

12         Q.   Okay.

13         A.   So I wouldn't expect it to be stored in

14   a UIF.  I don't think I'd even -- even expect it to

15   be stored in the PIF.

16         Q.   Oh, okay.  So this particular document

17   saying, Hey, we've got the firearm of Devin Kelley

18   and we're asking the Security Forces to store it and

19   not ever -- not allow Devin Kelley to get it back,

20   that's not a file that would have been kept in --

21   anywhere in the LRS?

22         A.   Not in my assumption -- or not in my

23   estimation.

24         Q.   Where would this have gone, just to

25   Security Forces?
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 1         A.   It would have gone to Security Forces.

 2         Q.   All right.  And now, if you notice, it

 3   says the firearm and it's got the -- the number and

 4   the -- the description, .38 Special, right?

 5         A.   Right.

 6         Q.   Now, I just showed you two documents

 7   where in the span of a couple of months, Devin

 8   Kelley had purchased two guns at Holloman Air Force

 9   Base, a .38 Special and a 9 millimeter

10   semiautomatic, correct?

11         A.   Correct.

12         Q.   All right.  So this is only talking

13   about securing the .38 Special?

14         A.   That's correct.

15         Q.   So, at this point, we don't know what's

16   going on with the other gun?

17         A.   I think that's a reasonable assumption.

18         Q.   All right.  Are you familiar with what

19   an HRVRT is?

20         A.   A high risk -- I forget the V, but it's

21   a -- it's a team you called together if you think

22   that you've got an airman that isn't -- presents a

23   high risk.

24          So it's -- brings together several different

25   agencies on the base to consider, Okay, is this
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 1   person a risk to themself or others?

 2         Q.   Is it, HRVRT stands for High Risk for

 3   Violence Response Team?

 4         A.   That sounds correct.

 5         Q.   Okay.  So there's a team that's put

 6   together on the base when you have identified an

 7   individual that is a high risk for violent conduct?

 8         A.   Right.

 9         Q.   Right.  And an HRVRT team is put

10   together for Devin Kelley on Holloman Air Force

11   Base, are you aware of that?

12         A.   No.

13         Q.   All right.  Well, I want to take you

14   through that.

15         A.   Okay.

16         Q.   You seem to know what it is based on

17   your --

18         A.   Experience.

19         Q.   -- experience?

20         A.   Yes, sir.

21         Q.   And based on your experience, what kind

22   of members or what kind of people from the base are

23   put together to serve on the High Risk for Violence

24   Response Team?

25         A.   I don't remember.  Likely, groups would
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 1   be the Office of Special Investigations, Security

 2   Forces, that could be either/or, or both.

 3          There's probably some kind of mental health

 4   representation, as well.  Potentially, family

 5   advocacy.  Those are the kinds of people that I

 6   think are probably on it.  The Air Force instruction

 7   probably spells out those types of people that have

 8   to be on it.

 9         Q.   I'll do you a favor and look at that

10   because that's a fair thing to do.  I'm going to

11   hand you Exhibit No. 14.  And it's another document

12   from this time frame.  So I'm now moving from --

13          MR. FURMAN:  Do you have a copy for me?

14          MR. ALSAFFAR:  Oh, yeah, I do.  Sorry.

15          (Deposition Exhibit 14 was marked for

16   identification.)

17         Q.   (By Mr. Alsaffar)  I am now moving -- we

18   talked a lot about June 2011.  We've moved you

19   through October 2011 with the CRB board, and the

20   child maltreatment criteria.

21          Now, we've moved you through February 2012

22   with the multiple reports of violence.  And now --

23   and then April 2012 with Commander McLeod's memo

24   about an assault.

25          The two gun purchases that Devin Kelley made
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 1   in April and in February 2012 on Holloman Air Force

 2   Base.

 3          And now we're in that May time frame.  And I

 4   want to talk to you about something you mentioned a

 5   few minutes ago.

 6          You said when you receive the Report of

 7   Investigation from the 49th Security Forces about an

 8   individual like Devin Kelley, you expect to see it

 9   in a certain kind of format.  And I've handed you

10   Exhibit No. 13 -- is it 13, sir?

11         A.   14.

12         Q.   Ah, 14.  Sorry.  I should have written

13   it on my copy.  Okay.  I've done that.  So Exhibit

14   No. 14, the front page says, Memorandum For -- and

15   then there's handwriting, 49 LRS-CC-CC -- looks like

16   F?

17         A.   F.

18         Q.   What is -- what does that mean?

19         A.   So to the commander and the First

20   Sergeant.

21         Q.   Okay.  So this is a memo to 49th

22   Logistics Readiness Squadron Commander and -- and

23   CCF is what again?

24         A.   First Sergeant.

25         Q.   First Sergeant.  So that would have been
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 1   Tracy Wolfe, probably?

 2         A.   Correct.

 3         Q.   All right.  And this is from the 49th

 4   Security Forces, correct?

 5         A.   From the commander.

 6         Q.   And the commander of the 49th Security

 7   Forces signed here is David Boyd again?

 8         A.   Correct.

 9         Q.   And he's got -- in there, he's X'd a box

10   that says, "COMMANDER'S REPORT OF DISCIPLINARY

11   ADMINISTRATIVE ACTION IS REQUIRED...Upon completion,

12   please return the original form...with the action

13   annotated no later than" May 2nd, 2012; do you see

14   that?

15         A.   I do.

16         Q.   And then under No. 2, it states, "The

17   unit commander or designee must endorse all forms."

18         A.   Correct.

19         Q.   And then at the bottom there, it says,

20   "AF Form 3545/SFMIS," and it's got that case number,

21   and "ROI"; do you see that?

22         A.   I do.

23         Q.   Which, that stands for Report of

24   Investigation?

25         A.   It does.
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 1         Q.   And then attached to it is that document

 2   I showed you earlier where -- from the file where

 3   it's got the narrative of the interview with Tessa

 4   Kelley with all the description of what Devin Kelley

 5   was doing, including his threats for mass murder,

 6   with the legal consultation with the SJA, and then

 7   the Commander Boyd instruction?

 8         A.   Yes, sir.

 9         Q.   So it appears -- does it appear from

10   this document that around this time frame, so around

11   the end of April, May 2012, the Security Forces is

12   sending to the 49th LRS notification of the Security

13   Forces investigation of Devin Kelley?

14         A.   Correct, and requiring from them some

15   kind of action.

16         Q.   Okay.  And so when the 49th LRS would

17   have received this form (indicating), would this

18   have gone where?

19         A.   I don't know.  So, likely, back to

20   the -- back to the Security Forces with the

21   endorsement of what was done.  That's -- that's

22   likely, but I don't know where it's filed.  I

23   apologize.

24         Q.   That's okay.  That's okay.  And we're --

25   we're kind of getting to a few weeks before you
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 1   get --

 2         A.   Right.

 3         Q.   -- you know, about a month and a half

 4   before you get to the base --

 5         A.   Right.

 6         Q.   -- to -- to take over this command.  So,

 7   the -- when you got to Devin -- when you got to the

 8   Holloman Air Force Base at the end of June 2012, do

 9   you remember ever seeing the Security Forces Report

10   of Investigation on him?

11         A.   I don't.

12         Q.   Okay.  All right.  And now, we're --

13   we're getting to what we were just discussing a few

14   seconds ago, which is the HRVRT --

15         A.   Okay.

16         Q.   -- meeting.  So now, we're talking about

17   mid-May 2012.  The 49th LRS now has received the

18   notification of investigation from the Security

19   Forces into Devin Kelley with the various threats he

20   made.

21          And I want to talk now about the High Risk

22   for Violence Response Team that was formed for Devin

23   Kelley.

24          Now, you had mentioned the regulation

25   earlier.  Now, there's a -- let me find it.  I've
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 1   got it right here.  There is an Air Force

 2   Instruction, a mandatory instruction, actually,

 3   relating to how the Air Force has to handle HRVRT

 4   situations, correct?

 5         A.   I believe so.

 6         Q.   Okay.  And I'm going to show it to you.

 7         A.   Okay.

 8         Q.   I'm not going to play hide and seek at

 9   all.

10         A.   Okay.

11          (Deposition Exhibit 15 was marked for

12   identification.)

13         Q.   (By Mr. Alsaffar)  All right.  I'm

14   handing you Exhibit No. 15.  This was produced to us

15   by the government.

16         A.   Okay.

17         Q.   It's Bates stamp 7575.  And it's Air

18   Force Instruction 40-301.  And from the Family

19   Advocacy Program.  And you see that it states that

20   "COMPLIANCE OF THIS PUBLICATION IS MANDATORY,"

21   correct?

22         A.   I do.

23         Q.   Okay.  So no discretion involved, you

24   have to follow this instruction, right?

25         A.   Correct.
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 1         Q.   It's one of those.  So let's talk

 2   about -- let me flip you to Page 2, Section 2.2.8;

 3   do you see that?

 4         A.   I do.

 5         Q.   Okay.  And it's titled, "High Risk for

 6   Violence Response Team, (HRVRT)," right?

 7         A.   It is.

 8         Q.   Correct?  Okay.  So, it states that,

 9   "The HRVRT will be activated when there is a threat

10   of immediate and serious harm to family members,

11   unmarried intimate partners, or the FAP staff,"

12   which is the Family Advocacy Program, correct?

13         A.   Correct.

14         Q.   Okay.  So we know that the HRVRT, the

15   high risk for violence team is not even put together

16   unless there is a threat from someone of immediate

17   and serious harm to family members?

18         A.   Correct.

19         Q.   All right.  The "HRVRT is activated at

20   the discretion of the FAO"; do you see that section

21   right underneath?

22         A.   I do.

23         Q.   All right.  "Members are appointed in

24   writing by their CC," which stands for commander?

25         A.   It does.
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 1         Q.   All right.  "And approved by the FAC.

 2   Membership includes the FAO, the FAP clinician

 3   working with the family, member's SQ/CC," and that

 4   stands for?

 5         A.   Squadron commander.

 6         Q.   All right.  So that would be the 49th

 7   LRS in Devin Kelley's situation?

 8         A.   Correct.

 9         Q.   "JA," which stands for judge advocate?

10         A.   Correct.

11         Q.   "SFS," which stands for Security Forces,

12   correct?

13         A.   Correct.

14         Q.   "MH provider, AFOSI"?

15         A.   Correct.

16         Q.   "DAVA," do you know what that is?

17         A.   DAVA, the -- I would need to look it up,

18   but it's -- they handle abuse cases.

19         Q.   Domestic abuse --

20         A.   Domestic abuse, yes.

21         Q.   Okay.  And so, this is -- you had

22   mentioned this, they're kind of similar to the

23   CRB where it's a collection of -- HRVRT is a

24   collection of various members of squadron

25   commanders, judge advocates, Security Forces, family
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 1   advocacy folks, family advocacy clinicians, AFOSI

 2   members in a group team to help assess the threat

 3   risk of this person, right?

 4         A.   Right.

 5         Q.   So this type of group was put together

 6   for Dev- -- I'm representing to you, this type of

 7   group was put together for Devin Kelley in around

 8   May 2012?

 9         A.   Okay.

10         Q.   Okay?  And so, the only way this happens

11   is if -- if it has been determined that Devin Kelley

12   posed a threat of immediate and serious harm to

13   family members in the May 2012 time frame, correct?

14          MR. FURMAN:  Objection to form.

15         Q.   (By Mr. Alsaffar)  Is that your

16   understanding of how this thing was --

17         A.   Yeah, that would --

18          MR. FURMAN:  Same objection.

19         Q.   (By Mr. Alsaffar)  Is that your

20   understanding of how this team was formed?

21          MR. FURMAN:  Same objection; you can answer.

22         A.   That is -- I share your understanding

23   that if a HRVRT was formed, that would be the reason

24   why.

25         Q.   (By Mr. Alsaffar)  Okay.  The reason
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 1   being that Devin Kelley would have posed a threat of

 2   immediate and serious harm to family members?

 3         A.   Right.

 4         Q.   Okay.  And let me -- let me turn you to

 5   what I promised I would turn you to, which is the

 6   proof that this actually happened for Devin Kelley.

 7         A.   Okay.

 8         Q.   So, I'm going to hand you Deposition

 9   Exhibit No. 16.

10          (Deposition Exhibit 16 was marked for

11   identification.)

12         Q.   (By Mr. Alsaffar)  I hand you Deposition

13   Exhibit No. 16.  It might look a little confusing

14   because it is --

15          MR. FURMAN:  Do you have a copy of that?

16          MR. ALSAFFAR:  I do.  Of course I do.  I

17   always have multiple, triplicate copies.

18          MR. FURMAN:  You're good.

19         Q.   (By Mr. Alsaffar)  This Exhibit 16 is

20   a -- at the top, it's titled "U.S. Department of

21   Justice, Bureau of Alcohol, Tobacco, Firearms and

22   Explosives from Chief Counsel"; do you see that?

23         A.   I do.

24         Q.   Okay.  Now, this was produced to us by

25   the government, as well.  And you -- can you read
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 1   the Bates stamp number on the bottom right for

 2   everybody?

 3         A.   5399.

 4         Q.   Okay.  And it's got a USA Bates stamp

 5   number, correct?

 6         A.   It does.

 7         Q.   All right.  Now, let me flip your

 8   attention to the -- it would be the third page.

 9         A.   Okay.

10         Q.   Bottom of the third page where it states

11   May 14th to 15th, 2012; do you see that, on the

12   bottom of the third page.

13         A.   Bottom of the third page.

14         Q.   It's got the number 2 on the bottom --

15         A.   Oh.

16         Q.   -- but it's the third page.

17         A.   Oh, sorry.  May 14th and 15th, got it.

18         Q.   Do you remember when I told you a couple

19   of minutes ago that at Holloman Air Force Base, a

20   High Risk for Violence Team was put together for

21   Devin Kelley on May 14th, 2012, time frame?

22         A.   I do.

23         Q.   Okay.  So this -- this establishes --

24   this is where we get this information.

25         A.   Okay.
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 1         Q.   The Department of Justice is telling us

 2   that on May 14th to 15th, 2012, at Holloman Air

 3   Force Base, a High Risk for Violence Response Team

 4   convened to discuss Devin Kelley's mental health

 5   concerns; do you see that?

 6         A.   I do.

 7          MR. FURMAN:  Objection to the

 8   characterization.  You can answer.

 9          MR. ALSAFFAR:  Oh, what's -- okay.  I'm

10   sorry?

11          MR. FURMAN:  You said the Department of

12   Justice is telling us.

13          MR. ALSAFFAR:  Okay.  Well, this is from the

14   Department of Justice, isn't it?

15          MR. FURMAN:  It's in their memo.  I don't

16   know if they're telling us or --

17          MR. ALSAFFAR:  Well, it's their letter where

18   they're telling us --

19          MR. FURMAN:  It's included in the letter.

20          MR. ALSAFFAR:  This would be followup RP

21   because we have not received any information about

22   this team from you guys, and there's supposed to be

23   a lot of documentation about an HRVRT team.

24          So, we'll followup on that, but I was -- this

25   is the only notification we got that this happened
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 1   for Devin Kelley was through this letter.

 2          So that's why -- and that's their letter.

 3   That's why I say that DOJ is telling us, but we'll

 4   talk about that later -- later discovery.

 5         Q.   (By Mr. Alsaffar)  Okay.  Let me go back

 6   to this.

 7          So in this letter from the Department of

 8   Justice, it states, May 14th to 15th, a high risk

 9   for violence team has been put together for Devin

10   Kelley, correct?

11         A.   I see that.

12         Q.   At Holloman Air Force Base, right?

13         A.   Yes, sir.

14         Q.   So it's about a month and a half before

15   you arrive, okay; is that right?

16         A.   That's correct.

17         Q.   And it states further, "Kelley's

18   Squadron leadership and his mental health providers

19   feel that he is a major threat to commit an act of

20   violence, and is currently institutionalized for

21   mental and emotional instability."

22         A.   It does.

23         Q.   Do you see that?  Okay.  Now, where it

24   says "Kelley's Squadron leadership," would that be

25   the 49th LRS squadron, is that what that means --
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 1         A.   It would.

 2         Q.   -- "Squadron"?  Okay.  At the time, the

 3   squadron leadership was Commander Marconi --

 4         A.   Correct.

 5         Q.   -- right?  And then his second in

 6   command was Major McLeod-Hughes?

 7         A.   Correct.

 8         Q.   Okay.  And so, at least we know through

 9   the HRVR team that in May 14th-15th, the 49th LRS

10   Squadron has determined that he is, Devin Kelley, is

11   a major threat to commit an act of violence,

12   correct?

13         A.   Correct.

14         Q.   All right.  And now, were you aware --

15   let's see if I can find it.  Were you aware when

16   you -- shortly after in a month or so, within a

17   month or so after you arrived at Holloman Air Force

18   Base as commander of the 49th LRS, that Devin Kelley

19   had -- by this time, May 14th-15th, 2012, had

20   actually already confessed on video to beating his

21   child.

22         A.   I don't recall being aware of that.  I

23   know that it's in the documentation that went along

24   with his trial, though.

25         Q.   Okay.  So, were you aware that it was
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 1   your First Sergeant, your First Sergeant Tracy Wolfe

 2   who received the confession video, had a copy of it

 3   on a disk?

 4         A.   I may have been.  I don't -- I don't

 5   remember anything about it.

 6         Q.   And -- and what I mean is, is that in

 7   April 29th, 2012, First Sergeant Wolfe, who was your

 8   First Sergeant when you got there, right?  That's

 9   correct, right?

10         A.   Correct.

11         Q.   So, in April 29th, 2012, First Sergeant

12   Wolfe, not only had possession of the confession

13   video, but also transferred that confession video to

14   the Air Force OSI, Detachment 225 Office, as well;

15   did you know that?

16         A.   No.

17         Q.   Okay.  Did anybody make you -- so First

18   Sergeant Wolfe did not make you aware, at least at

19   the time shortly after you arrived at the base that

20   Devin Kelley had -- had all these incidents, had all

21   these threats, had violence and purchased guns, and

22   now officially confessed to the crime of abusing a

23   child, you weren't made aware of that --

24          MR. FURMAN:  Objection --

25         Q.   (By Mr. Alsaffar)  -- when you first
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 1   came in?

 2          MR. FURMAN:  -- misstates testimony.

 3          MR. ALSAFFAR:  You can answer.

 4         A.   Not that I recall.  You know, so the --

 5   the difference -- I think the context that matters

 6   there is that when I arrived, he was already in

 7   pretrial confinement.

 8          So, you know, that, likely, changes what the

 9   First Sergeant is, you know, thinking about and

10   telling me about because the individual's in

11   pretrial confinement, getting ready to go to trial

12   by court-martial for what was committed.

13          So, you know, there's, probably in his mind,

14   there's a limit to what he needs to spin me up on

15   with regard to an airman that's already in

16   confinement, that's no longer a risk to the unit.

17         Q.   (By Mr. Alsaffar)  So do you -- do you

18   know who the 49th LRS Squadron commander had

19   appointed to be on the Devin Kelley High Risk for

20   Violence Response Team?

21         A.   I do not.

22         Q.   Okay.  Where would I find that

23   documentation?

24         A.   I don't know.

25         Q.   You don't know?
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 1         A.   I don't know if that's required to be in

 2   paper, you know, as I -- you showed from the Air

 3   Force instruction that -- that they have to appoint

 4   them.

 5         Q.   Um-hum.

 6         A.   But I don't know -- you know, it doesn't

 7   say that appoint them in writing, so it may have

 8   just been a verbal, You're on it, go meet.

 9          I don't know.  The interesting thing for us

10   here, again, to give you context, is so, now, this

11   is another -- yet another squadron on base in the

12   family advocacy program over on the medical side.

13          Now we're in their expertise about what's

14   required.  So I wouldn't know how they document or

15   if it's required, that kind of thing.

16         Q.   So by -- what we know, based on the

17   Department of Justice, what we know is that by

18   May 5th -- 14-15, 2012, we've have got multiple

19   elements, multiple sections of the Holloman Air

20   Force Base, multiple outfits within the Holloman Air

21   Force Base that are aware of the high risk of

22   violence and threat that Devin Kelley poses to

23   members on base, correct?

24          MR. FURMAN:  Objection to the

25   characterization.
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 1         Q.   (By Mr. Alsaffar)  Is that a fair

 2   characterization?

 3          MR. FURMAN:  Same objection; you can answer.

 4         A.   So I -- I would offer with what you just

 5   illustrated and kind of stepped through with --

 6         Q.   (By Mr. Alsaffar)  Yes, sir.

 7         A.   -- all these various things, it's clear

 8   that there was a lot of activity between the LRS

 9   squadron leadership and the various helping agencies

10   on base to get to a place where they were taking

11   action on what they were learning about Airman

12   Kelley.

13          And I think it's -- this shows that by that

14   point, they had taken a lot of action and to -- when

15   I arrived to that point, that he was in pretrial

16   confinement and being charged with crimes.

17          And so, yeah, it's obvious that there's a lot

18   of activity because they're concerned about this

19   individual.

20          And that they, obviously, had enough evidence

21   that they thought they could charge him with a crime

22   and put him in pretrial confinement.

23         Q.   Right.  And so, at that point, there's

24   doubt -- so, we're talking the April 29, 2012,

25   the -- Tracy Wolfe has possession of the confession
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 1   video.

 2          The confession video he sends to the AFOSI,

 3   so both AFOSI, your squadron are aware -- I'm sorry,

 4   the 49th LRS Squadron is aware he's confessed to

 5   child abuse.

 6          May 2012, a High Risk for Violence Team has

 7   been put together because he poses a specific major

 8   threat to commit an act of violence.

 9          At this time frame in Devin Kelley's point of

10   life at Holloman Air Force Base, there's no doubt

11   there's reasonable grounds, probable cause to

12   believe he's committed these violent acts, right?

13          MR. FURMAN:  Objection to the form; you can

14   answer.

15         A.   So, you made some statement there about

16   Sergeant Wolfe transferring a video.  I haven't seen

17   anything, so I can't speak to that.

18         Q.   (By Mr. Alsaffar)  Okay.

19         A.   I haven't seen anything that shows that

20   he took a confession and that he transferred it to

21   OSI, but I think to the point of your question, it's

22   clear that by this time, the squadron leadership has

23   determined that he, being Airman Kelley --

24         Q.   Um-hum.

25         A.   -- there's probable cause that -- that
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 1   he did something illegal and that he was at risk for

 2   violent acts.  And that they were taking action to

 3   protect the squadron and the -- the public against

 4   those acts.

 5         Q.   Okay.  And, you know, you -- you had

 6   made a statement there about the April 29th

 7   confession video, and so I want to show you -- I'm

 8   sorry.  You had asked -- you said, Well, I haven't

 9   seen it --

10         A.   Right.

11         Q.   And I -- I know you're not questioning

12   my -- my integrity at all, and I appreciate it, but

13   I'm -- also care about you understanding that I'm

14   not making stuff up, either.

15         A.   Yep, so I take your word for it.

16         Q.   Yeah, but I want to show it to you

17   because I don't -- you don't have to take my word

18   for it.

19         A.   Okay.

20         Q.   So, I'm showing you -- this is the USA

21   Bates stamp, I'll show you the Bates stamp on the

22   bottom, 13431; do you see that?

23          (Deponent perused computer screen.)

24         A.   Not yet.

25         Q.   (By Mr. Alsaffar)  Okay.  I'm sorry.
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 1   I'm sorry.  At the bottom there?  No, not yet?

 2         A.   13431, I see it.

 3         Q.   You see it, okay.  And this is -- let me

 4   pull it up again.  I'll highlight it for you.  This

 5   is a report from AFOSI dated April 29th, 2012,

 6   correct?

 7         A.   Correct.

 8         Q.   And I want to show you the AFOSI.  And

 9   it's an interview of your First Sergeant by Special

10   Agent Holtz, correct?

11         A.   Interview of Wolfe, Tracy A.  I don't

12   see who did it.  Sorry.

13         Q.   The first page; do you see that?

14   Interview of Wolfe, April 29th --

15         A.   I do.

16         Q.   -- 2012?

17         A.   Yep.

18         Q.   And then -- oh, I'm sorry.  It's by

19   Clinton Mills --

20         A.   Mills, Clinton.  I see at the bottom.

21         Q.   Clinton Mills is a Special Agent, AFOSI.

22         A.   Okay.

23         Q.   And it states that Tracy Wolfe, Holloman

24   Air Force Base, 49 LRS provided AFOSI Detachment 225

25   with a black external hard drive allegedly
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 1   containing a confession by subject, D.  Kelley to

 2   all of victim's injuries.  Wolfe received the hard

 3   drive from subject T. Kelley on the same day.

 4         A.   Correct.

 5         Q.   So, this is documenting the transferred

 6   that I described.

 7         A.   Okay.

 8         Q.   Okay.

 9         A.   I agree.

10         Q.   Yeah, okay.  And -- and I just wanted to

11   make sure you knew --

12         A.   No, thank you.

13         Q.   -- where I was getting it from.  So

14   let's go back to the -- the HRVRT, high risk for

15   violence meeting and then the action subsequent to

16   that.

17         A.   Okay.

18         Q.   So, if you look on -- what exhibit

19   number was that again?

20         A.   Exhibit 16.

21         Q.   Exhibit 16.  And it's Page No. 4, it's

22   No. 3 on the bottom.

23         A.   Okay.

24         Q.   June 8, 2012; do you see that?

25         A.   I do.
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 1         Q.   And actually, above it, June 7th, 2012,

 2   the Department of Justice states that Kelley

 3   "'escapes' from Peak Behavioral Health Services

 4   where he is undergoing treatment"; do you see that?

 5         A.   I do.

 6         Q.   And are -- were you aware that he had

 7   tried -- he had -- well, he had escaped the Peak

 8   Mental Institution, right?

 9         A.   I was made aware; I don't remember when.

10         Q.   Okay.  And then the next day, June 8th,

11   Kelley's commander orders him into pretrial

12   confinement at the 49th Security Forces,

13   Building 35, right?

14         A.   Correct.

15         Q.   Now, where is that confinement facility

16   located, vis-à-vis, your 49 LRS?

17         A.   Again, within probably a mile, short

18   drive on the base.

19         Q.   Okay.  And June 8, 2012, "Confinement

20   was deemed necessary because it was foreseeable he

21   would flee again and engage in serious criminal

22   misconduct"; do you see that?

23         A.   I see that.

24         Q.   And you have no reason to disagree with

25   that statement, correct?
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 1         A.   I do not.

 2         Q.   Okay.  And there's "evidence in the

 3   record that Kelley attempted to purchase a handgun

 4   before being placed into pretrial confinement

 5   (June 7, 2012 entry)"; do you see that?

 6         A.   I do.

 7         Q.   No -- no reason to disagree with that,

 8   correct?

 9         A.   None.

10         Q.   Now, I want to show you specifically a

11   document that might elucidate that little section we

12   just went over.  I'm going to hand you Exhibit No.

13   17.

14          (Deposition Exhibit 17 was marked for

15   identification.)

16         Q.   (By Mr. Alsaffar)  Exhibit No. 17 is

17   Bates stamped USA 13378, and it's from Xavier

18   Alvarez, Director of Military Affairs.

19         A.   Okay.

20         Q.   All right.  MissionRecovery.  Now, first

21   of all, do you know what "Director of Military

22   Affairs" is?

23         A.   I don't.

24         Q.   Okay.  That's not important.  This is

25   June 7, 2012; do you see that at the very front?
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 1         A.   I do.

 2         Q.   "At approximately 2235 Nurse on unit

 3   informed staff that a code three (elopement) had

 4   been called onto Military Unit reference Devin

 5   Kelley."  All right?

 6          So, this is a notification that he was

 7   escaping from the mental institution, right?

 8         A.   Right.

 9         Q.   Now, you were -- your understanding was

10   he had escaped from that mental institution; he was

11   not allowed to; it was AWOL on his part, right?

12         A.   Correct.

13         Q.   And if you go a couple of lines down,

14   commander -- or sorry, Director Alvarez states,

15   "Computer results showed that DK had been searching

16   weapons, body armor, transport to San Antonio and

17   lodging.

18          "SM's (sic) reported to staff, that DK had

19   been working diligently in PT, to accomplish a

20   twelve mile run"; do you see that?

21         A.   I do.

22         Q.   Are you aware also that Devin Kelley was

23   wearing body armor when he shot those 26 people in

24   the church?

25         A.   I -- I don't remember that, but I --
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 1         Q.   It's okay.

 2         A.   -- I believe you, absolutely.

 3         Q.   No, no.  And I just didn't know if you

 4   knew or not.

 5         A.   Yeah.

 6         Q.   And so, what we know is that he was

 7   searching for weapons and body armor while he was in

 8   a mental institution on the day or around the time

 9   he was trying escape from the mental institution,

10   right?

11         A.   Right.

12         Q.   Okay.  Now, if you go a little bit

13   farther down, do you see where it says "Greyhound

14   security and Police"?

15         A.   I do.

16         Q.   "Greyhound security and Police were

17   notified of the possible suspect heading downtown

18   and advised that he may be a danger as per his

19   recent 'death by cop' statements"; do you see that?

20         A.   I do.

21         Q.   So that was another kind of discrete

22   threat he's made about shooting people, correct?

23         A.   Right.  My understanding of the

24   death-by-cop statement is you're expecting to -- to

25   point a firearm at a police officer or shoot at them
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 1   in the hope that they shoot you and kill you.

 2         Q.   That's right.  It's sort of suicide --

 3         A.   Suicide --

 4         Q.   -- by cop?

 5         A.   -- homicide/suicide situation.

 6         Q.   Exactly.  So, in other words, this is

 7   another kind of -- another different kind of threat

 8   with weapons that Devin Kelley is making?

 9         A.   Right.

10         Q.   All right.  And the next sentence,

11   "Throughout" -- it says, "Throughout this process

12   Master Sergeant Wolfe," so that's Tracy Wolfe,

13   correct?

14         A.   Correct.

15         Q.   -- "and Major Nordin were in constant

16   communication with Director Alvarez."

17          So again -- first of all, do you know who

18   Major Nordin is?

19         A.   I don't.

20         Q.   Okay.  So, in this situation, Director

21   Alvarez is stating that your First Sergeant Wolfe

22   is -- is communicating with them and is being made

23   aware of all this stuff, was actually working

24   closely and being made aware of what Devin Kelley

25   was doing?

0150

 1         A.   Right, right.

 2         Q.   So -- so, your First Sergeant Wolfe

 3   would have known about the -- these searching for

 4   weapons, searching for body armor, his escape from

 5   the mental institution and his threat -- his weapons

 6   threat of death by cop?

 7         A.   Right.

 8         Q.   And that's June -- that's June 7, 2012,

 9   right?

10         A.   Correct.

11          (Deposition Exhibit 18 was marked for

12   identification.)

13          MR. FURMAN:  Off the record for a second?

14          MR. ALSAFFAR:  Yeah, do you need a break?

15          MR. FURMAN:  I just want to chat for a

16   minute.

17          MR. ALSAFFAR:  Yeah, sure.  You bet.

18          THE VIDEOGRAPHER:  We're going off the

19   record.  The time is 5 -- 6:02.

20          (Pause in proceedings.)

21          THE VIDEOGRAPHER:  We're back on the record.

22   The time is 6:12.

23         Q.   (By Mr. Alsaffar)  Colonel, there's one

24   more loop that I wanted to close on the HRVRT team

25   because we were talking about it in terms of sort of
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 1   the various installations or sections of Holloman

 2   Air Force Base that by at least May 2012, were sort

 3   of involved in the understanding of the risk of

 4   violence that Devin Kelley posed.

 5         A.   Right.

 6         Q.   And part of that -- part of the reason I

 7   said that is we -- we certainly, we've gone through

 8   the Air Force Office of Special Investigation, the

 9   LRS 49th was aware in June 2011, he was under

10   criminal investigation, right, you remember that

11   document?

12         A.   Right.

13         Q.   Then, of course, the Security Forces was

14   specifically investigating him for very serious,

15   violent threats --

16         A.   Correct.

17         Q.   -- in February 2012.  And then, you

18   know, we took you through the -- your own -- the

19   LRS's own reprimand letters about assaults and

20   violent from April 2012.

21          And then, of course, the -- the team, the

22   high risk violence team was put together in May

23   2012.

24          And as part of that putting together,

25   remember we -- I showed you the -- a mandatory
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 1   manual Air Force instruction about what constitutes

 2   a team?

 3         A.   Right.

 4         Q.   And part of that was the -- someone from

 5   the 49th JAG, someone from the 49th squadron

 6   command, so the LRS?

 7         A.   Right.

 8         Q.   Someone from the Security Forces,

 9   someone now from family advocacy, as well.  So

10   that -- that right there is four different units

11   within the Holloman Air Force Base that were put

12   together specifically aware that Devin Kelley posed

13   a high risk of violence by May 2012, fair?

14         A.   Fair.

15         Q.   Okay.  That's all I was -- that's all I

16   was saying.  So now let's go to -- you can put that

17   aside.

18          Remember when we had talked briefly about the

19   CRB team that met back in October 2011 regarding

20   Devin -- you don't need to look at it, but that's --

21   remember we had that discussion?

22         A.   I do.

23         Q.   I want to show you another thing related

24   to that, Exhibit No. 19.

25          (Deposition Exhibit 19 was marked for
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 1   identification.)

 2         Q.   (By Mr. Alsaffar)  And this is dated May

 3   17, 2012.  Let me switch you on that -- actually,

 4   you can have mine.  That's okay.  It makes it easier

 5   for you.  It makes it easier for you -- dated May

 6   17, 2012.  It's a memorandum for the 49th LRS

 7   commander --

 8         A.   Correct.

 9         Q.   -- correct?  And it's about Devin

10   Kelley, right?

11         A.   Right.

12         Q.   And it's from the 49th MSG/CC, Mission

13   Support Group Commander, correct?

14         A.   Correct.

15         Q.   All right.  And that is Colonel Cole,

16   right?

17         A.   Right.  And -- and just again, for

18   clarity, it's from -- it's to the LRS commander and

19   it's to Airman Kelley.  So we call that an in-turn

20   memo.  It goes to one and then the next.

21         Q.   Okay.  And, yeah, and we see Devin

22   Kelley's signature?

23         A.   Yep.

24         Q.   And we also see Commander Marconi from

25   the 49th LRS --
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 1         A.   Correct.

 2         Q.   -- as well, signed May 17, 2012, right?

 3         A.   Yes.

 4         Q.   And this is -- so this is another

 5   notification that there's been a Central Registry

 6   Board met on May 17th, 2012 --

 7         A.   Correct.

 8         Q.   -- right?  To review another incident

 9   regarding Devin Kelley.  And this allegation --

10   remember the first allegation, October 2011 where

11   the CRB determined there was probable cause to meet

12   the criteria of child maltreatment?  This one was

13   for adult maltreatment --

14         A.   Right.

15         Q.   -- right?

16         A.   Yep.

17         Q.   Okay.  And this one was specifically --

18   the allegation was emotional and physical

19   maltreatment of Tessa Kelley, his wife --

20         A.   Yes.

21         Q.   -- by Devin Kelley?  And the board here

22   determined the incident met the criteria for adult

23   physical maltreatment, correct?

24         A.   Correct.

25         Q.   And again, entering the DoD Central
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 1   Registry database, right?

 2         A.   Correct.

 3         Q.   So May 17th, 2012, the CRB, Central

 4   Registry Board, made that probable-cause

 5   determination that Devin Kelley met the criteria for

 6   adult physical maltreatment?

 7         A.   Right.

 8         Q.   All right.  And did I ask you, would

 9   this kind of document, a CRB document, would also go

10   into the UIF file or where would it go at the 49th

11   LRS?

12         A.   So, because the CRB is a

13   nondisciplinary, it's an administrative board, it

14   would not go in the members's UIF or in their PIF.

15   The commander gives it -- I may be misspeaking

16   there.

17          So the commander has to give a copy to the

18   member.  And I don't remember where the other copy

19   gets filed.

20          At the time end of the CRB, the commander

21   gets two copies --

22         Q.   Okay.

23         A.   -- one to give to the member and one to

24   file, and I don't remember where that gets file.

25         Q.   Fair.  That's fair.
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 1         A.   I don't -- but because it's

 2   administrative and not disciplinary, I don't think

 3   it would go in a UIF.

 4         Q.   Okay.  So, now, let's go a few more

 5   weeks later, this is a few weeks before you get to

 6   the base as commander.

 7         A.   Okay.

 8         Q.   I'm going to show you Exhibit 18.

 9         A.   Okay.

10         Q.   I'm sorry, it's a little bit out of

11   order.  And this is -- this is the letter I gave you

12   before the break, so you have it.

13          Exhibit 18 is a memorandum from the acting

14   commander for 49th LRS, that's Nathan McLeod-Hughes,

15   Major Hughes, correct?

16         A.   Correct.

17         Q.   And on -- so on June 8th, 2012, Major

18   Hughes has put this memorandum together for the 49th

19   Wing, Judge Advocate, the 49th Wing Commander,

20   right?

21         A.   Correct.

22         Q.   And who -- what is PCRO, if you know?

23         A.   I don't.

24         Q.   Okay.

25         A.   I'm not familiar with that acryonym.
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 1         Q.   That's okay.  You are not the first one

 2   who doesn't know what that is.  We've asked a couple

 3   of people, so, that's all right.  Don't worry about

 4   it.

 5          Do you know why "IN TURN" is put there; do

 6   you know?

 7         A.   Yes.  So that means it's going from one

 8   to the next to the next.

 9         Q.   Got it.

10         A.   So it's going to the judge advocate,

11   then the Wing Commander and then PCRO.

12         Q.   Now, this is a -- this is a memorandum

13   that the 49th LRS commanders put together approving

14   a pretrial confinement of Devin Kelley, June 8,

15   2012, correct?

16         A.   Correct.

17         Q.   Now, if you go -- let's just skip down

18   to No. 3.  Commander Hughes states, "I conclude the

19   requirements for pretrial confinement...are met.

20   First, I have reasonable grounds to believe the

21   following offenses triable by court-martial were

22   committed and the confinee committed them"; do you

23   see that?

24         A.   I do.

25         Q.   And -- and the charged offenses that the
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 1   Commander Hughes has stated that he has reasonable

 2   grounds to believe were committed were 1, Article

 3   86, Absence without leave, June 7, 2012, right?

 4         A.   Right.

 5         Q.   So, that's being AWOL from the mental

 6   health facility, right?

 7         A.   Yeah.  It seems like those dates

 8   probably match.

 9         Q.   Okay.

10         A.   Yep.

11         Q.   The second charge that Commander Hughes

12   has reasonable grounds to believe occurred is

13   Article 128, June 9th, 2011, assault on a child,

14   right?

15         A.   Correct.

16         Q.   And then he lists 130 -- Article 134,

17   Communicating a threat.  And Article 134, Assault --

18         A.   Correct.

19         Q.   Do you see that?

20         A.   Correct.

21         Q.   So, first, Commander Hughes believes

22   that -- or he's stating here he has reasonable

23   grounds to believe these offenses were committed,

24   which means he has probable cause to believe they

25   were committed, right?
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 1         A.   Right.

 2         Q.   So, that's June 8, 2012, the 49th LRS

 3   commander has probable cause to believe that -- that

 4   these offenses were committed, right?

 5         A.   Correct.

 6         Q.   Now, underneath that, he states,

 7   "Second, I have reasonable grounds to believe

 8   continued pretrial confinement is necessary because

 9   it's foreseeable that the confinee will not appear

10   at trial, and/or will engage in serious criminal

11   misconduct if confinement is not continued,"

12   correct?

13         A.   Correct.

14         Q.   Commander Hughes here is stating that as

15   of June 8th, 2012, the 49th LRS has reasonable

16   grounds to believe that Devin Kelley will engage in

17   serious criminal misconduct, and that that is why he

18   has to be confined in a jail?

19         A.   Correct.

20          MR. FURMAN:  Objection to form.

21         Q.   (By Mr. Alsaffar)  All right.  So, now,

22   at this time, June 8th, 2012, it was foreseeable

23   that Devin Kelley was a person that could engage in

24   serious criminal misconduct, right?

25          MR. FURMAN:  Objection to form.
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 1         A.   Can -- can you restate that?

 2         Q.   (By Mr. Alsaffar)  Yeah.  So June 8th,

 3   2012, do you agree with the Commander Hughes here

 4   that -- that it was foreseeable that Devin Kelley

 5   was a person who could engage or will engage in

 6   serious criminal misconduct?

 7          MR. FURMAN:  Objection to form.

 8         A.   So, per the memo on June 8th, Major

 9   McLeod-Hughes is saying he has reasonable grounds to

10   believe that pretrial confinement is necessary

11   because he won't appear at trial and/or he will

12   engage in criminal misconduct if not confined.

13          So, it -- it could be the "or" --

14         Q.   (By Mr. Alsaffar)  Um-hum.

15         A.   -- or it could be the "and," but yes,

16   that's what it says on the memo.

17         Q.   Okay.  And do you -- and, you know,

18   we've looked through a lot of the evidence so far

19   that was available.  And do you have any reason to

20   disagree with that assessment of "foreseeable"?

21         A.   I don't.

22         Q.   Okay.  And if you flip the page to the

23   second page of -- of the memo, Commander Hughes is

24   documenting some more evidence of the kind of

25   evidence he's received to believe that he's -- that
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 1   Devin Kelley is a threat --

 2         A.   Okay.

 3         Q.   -- to multiple people, not just a child,

 4   not just his wife, but to others, as well.  And I

 5   want to go through those with you and see --

 6         A.   Okay.

 7         Q.   -- just so that you've seen it.

 8          So, the first is that in June 2011, he's

 9   talking about the -- the 11-month-old child was

10   taken to the emergency room and the child had been

11   vomiting and he'd had a seizure, right?

12         A.   Yes.

13         Q.   There was -- the child was observed to

14   have a bruise on the cheek and ear, and x-rays

15   revealed a broken clavicle and subdural hematoma,

16   right?

17         A.   Correct.

18         Q.   And do you know what a "subdural

19   hematoma" is?

20         A.   I think it's a bruise under the skin --

21         Q.   It is --

22         A.   -- or a -- blood pooling under the skin.

23         Q.   And -- and what this is -- he had a

24   subdural hematoma on his -- on his head, his brain;

25   did you know that?  The child did?
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 1         A.   I didn't.

 2         Q.   Okay.  And that the medical authorities

 3   at that time had actually notified -- medical

 4   professionals had notified the authorities of

 5   suspected child abuse, right?

 6         A.   Yes, I see that.

 7         Q.   Okay.  And he notes on April 23rd, 2012,

 8   Commander Hughes notes that "while driving to El

 9   Paso," Kelley, Devin Kelley "took his gun out of his

10   holster and held it against her" -- Tessa

11   Kelley's -- "temple, stating 'do you want to die'";

12   do you see that?

13         A.   I do.

14         Q.   And then a little bit down, April 27th,

15   2012, Commander Hughes states, Tessa Kelley's

16   "mother contacted the unit concerned for the

17   physical and emotional safety of her

18   daughter...Kelly (sic) then posted on Facebook that

19   this hurts and is going to be so hard and scary.

20   But it must be done.  I'm tired of hurting myself

21   and others.  Maybe this is my last chance to redeem

22   myself for what I've done.  I'm sorry"; do you see

23   that?

24         A.   I do.

25         Q.   Then, on that same day, April 27, 2012,
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 1   "Kelley confessed in a self-made video to the

 2   assault that occurred regarding his stepchild"; do

 3   you see that?

 4         A.   I do.

 5         Q.   And then, I showed you this document,

 6   "following submission of the video confession to Air

 7   Force Office of Special Investigations" on April 29,

 8   2012; do you see that?

 9         A.   I do.

10         Q.   So that -- do you remember that document

11   I showed you where your First Sergeant

12   transferred --

13         A.   I do.

14         Q.   -- that confession video to AFOSI?

15         A.   I do remember that.

16         Q.   All right.  So that's getting --

17   communicating -- Commander Hughes is also

18   communicating that in this memo.

19          Let's go down to No. 5.  Commander Hughes

20   states that, "Furthermore, investigation revealed

21   that while receiving inpatient mental health care,

22   the member made several threatening statements that

23   if he were picked up by Security Forces that he

24   would go for their guns"; do you see that?

25         A.   I do.
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 1         Q.   So, there, he's stating that -- all

 2   right, we also know that Devin Kelley is now

 3   threatening Security Forces if they come for him,

 4   and specifically going for the Security Forces'

 5   guns, too --

 6         A.   Correct.

 7         Q.   -- right?  Additionally, on June 7,

 8   2012, Kelley contacted Holloman Air Force Base

 9   Exchange and entered into an agreement to purchase a

10   9 millimeter handgun; do you see that?

11         A.   I do.

12         Q.   So this is when he's in a men- -- the

13   day he's in a mental facility, the day he escapes

14   the mental facility, he's trying to arrange for the

15   actual purchase of a gun from the Holloman Air Force

16   Base Exchange, right?

17         A.   I see that.

18         Q.   And do you remember when I showed you

19   earlier the two forms where he actually purchased

20   two guns in 2012 from that very same Holloman Air

21   Force Base Exchange, right?

22         A.   Correct.

23         Q.   All right.  So, he knew how to get guns

24   from that Holloman Exchange, right?

25         A.   Right.
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 1         Q.   All right.  Later that night, Kelley

 2   climbed a fence and left the mental facility without

 3   authorization.

 4          You have no reason -- you see no evidence to

 5   disagree that he left that facility without

 6   authorization; is that fair?

 7         A.   That's fair.

 8         Q.   Okay.  An examination of the computer he

 9   had been using at the facility revealed that Kelley

10   searched for a map to the bus station, as well as

11   conducted research on the purchases of -- of weapons

12   and body armor.

13          And I showed you that documentation earlier,

14   as well; do you remember that?

15         A.   You did.

16         Q.   Okay.

17         A.   I remember.

18         Q.   Yeah.  And so this is getting

19   communicated.  So now we know Commander Hughes at

20   the LRS, the 49th LRS is also aware of all this

21   information.

22          And he's putting in here his support, his

23   statement that it's foreseeable, this is a very

24   dangerous person?

25         A.   Right.
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 1         Q.   Right?  Okay.  Paragraph 6, he says --

 2   Commander Hughes says, The course of conduct by

 3   Kelley leads me to conclude that he will continue to

 4   engage in serious criminal conduct if not confined.

 5          So -- so here, Commander Hughes is saying

 6   unless he's in jail, he's going to commit continued

 7   serious conduct -- criminal conduct, right?

 8         A.   Right.

 9         Q.   And -- and so, the 49th LRS at Holloman

10   Air Force Base on June 2012 was certainly aware

11   that -- that Devin Kelley is -- has probable cause

12   to believe that he's a threat for serious violence

13   with weapons, right --

14         A.   Right.

15         Q.   Okay.  Is that -- do you agree with

16   that?

17         A.   I agree.

18         Q.   Okay.  Let me show you -- let's move on

19   to -- a little bit after -- well, let's, actually,

20   jump -- jump ahead a little bit, if we could.

21          You -- you had June 30th, 2012, now, you

22   arrived as the commander of the 49th LRS at Holloman

23   Air Force Base, right?

24         A.   Correct.

25         Q.   And you remember earlier when we were --
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 1   you were describing to me the charge sheet?

 2         A.   Yes.

 3         Q.   Okay.

 4          (Deposition Exhibit 20 was marked for

 5   identification.)

 6         Q.   (By Mr. Alsaffar)  I'm going to hand you

 7   Exhibit No. 20.  And Exhibit No. 20 is a charge

 8   sheet with your signature from July 26, 2012,

 9   related to Devin Kelley.

10          But can you please look that over quickly and

11   confirm that that's your signature and I've

12   described it accurately?

13         A.   You have and it is.

14         Q.   Okay.  So you were, earlier describing

15   for us that -- and this is Bates numbered 15086 --

16   you were earlier describing that you were given this

17   charge sheet to go meet personally with Devin Kelley

18   in order to read him the charges specifically

19   against him; is that right?

20         A.   Correct.

21         Q.   Is this what you had with you -- what

22   you would have had with you when you met with Devin

23   Kelley?

24         A.   It would have been.

25         Q.   Okay.  Would it -- do you think it was
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 1   on this date, as well, is that --

 2         A.   I -- absolutely.  I have no reason to

 3   think it was on a different date.

 4         Q.   Okay.  And it'd be fine if it was.  I

 5   don't know if maybe it was the charge was actually

 6   set -- signed on July 26 --

 7         A.   Yes --

 8         Q.   -- maybe you went a couple days later --

 9         A.   Right --

10         Q.   -- or, if you did, I just don't know.

11         A.   I think it's reasonable to believe that

12   that's when I read the charge sheet to him.

13         Q.   Okay.  So this is July 26, 2012.  So

14   this charge sheet, this document that we're looking

15   at, Exhibit No. 20, is -- certainly, by this point,

16   we also -- this is another instance where we -- we

17   know that the Air Force at this point had probable

18   cause to believe that he committed these offenses,

19   that they actually now have indicted him for?

20         A.   Correct.

21         Q.   Okay.  And the other thing I wanted --

22   and that's your signature both on the first page and

23   the back page?

24         A.   Yes, sir, it is.

25         Q.   It is, okay.  And the charges here that
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 1   there was probable cause to believe that he

 2   committed assault on his wife and assault on a minor

 3   child, correct?

 4         A.   Correct.

 5         Q.   Article 128 violations?

 6         A.   Yes.

 7         Q.   Okay.  And I'm not going to read through

 8   the whole thing; that's not the purpose of it.

 9          Let me show you a different -- the next

10   document.

11          (Deposition Exhibit 21 was marked for

12   identification.)

13          MR. FURMAN:  This one here (indicating)?

14          MR. ALSAFFAR:  No, you got it.  This is

15   yours.

16          MR. FURMAN:  Oh, it says August 15th.

17          MR. ALSAFFAR:  Oh, no, no, no.  You're right.

18   I gave you the wrong one.  So, this is the one --

19   the first I should have gave you is this.  So take

20   it.  And then here's the August one.

21          MR. FURMAN:  Thank you.

22          MR. ALSAFFAR:  All right.

23         Q.   (By Mr. Alsaffar)  I'm handing you

24   Exhibit No. 21.  And I -- and Exhibit No. 21 is also

25   a charge sheet; is that correct?
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 1         A.   That is correct.

 2         Q.   And this is dated, actually, August 15,

 3   2012?

 4         A.   That is correct.

 5         Q.   Related to Devin Kelley, correct?

 6         A.   Yes, sir.

 7         Q.   Now -- so would this mean that you would

 8   have also visited with him about this charge, as

 9   well?

10         A.   I would think so, but I don't remember

11   it.

12         Q.   Okay.

13         A.   I don't remember visiting twice to --

14   per charges, but I would think I would have.

15         Q.   Okay.  And -- and that's okay.  I know

16   it was years ago.  But this charge sheet is

17   indicating an additional Article 128 charge of

18   assault, against Devin Kelley; correct?

19         A.   That's correct.

20         Q.   So this is a separate charge of assault

21   on Tessa Kelley his wife with a dangerous weapon, to

22   wit, a loaded firearm, right?

23         A.   That's correct.

24         Q.   All right.  So this would be in

25   August 15, 2012, you would be presenting this charge
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 1   to Devin Kelley -- this additional charge to

 2   Devin -- Devin Kelley, correct?

 3         A.   That's correct.

 4         Q.   All right.  And so this would have

 5   been -- by this time, as well, August 15, 2012,

 6   probable cause, Air Force knew they had probable

 7   cause to believe that Devin Kelley had committed

 8   this additional assault charge because they had

 9   indicted him for it?

10         A.   Right.

11         Q.   Okay.

12         A.   And I -- I just noticed, there's a

13   second page.

14         Q.   Right.

15         A.   That's weird, though.  It's dated --

16   this is Patricia Encarnacion saying that she served

17   it.  So maybe I didn't, but absolutely, this is an

18   additional charge being added to the court-martial.

19         Q.   Okay.  And regardless of who actually

20   served --

21         A.   Right.

22         Q.   -- Devin Kelley on it, you're -- that's

23   your signature on the front and back --

24         A.   Yes, sir.

25         Q.   -- August 15, 2012, indicating that, we
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 1   know also in this time the Air Force had probable

 2   cause to believe he committed this assault on this

 3   date, right?

 4         A.   Yes, sir.

 5         Q.   Okay.  So that's all I wanted to know

 6   about that.

 7          All right.  Where would -- where would the

 8   charge sheet have been filed in the 49th LRS?

 9         A.   I don't think it would be.

10         Q.   Okay.

11         A.   So I think it would be on file with the

12   judge advocate office as part of the court-martial

13   documents.

14         Q.   All right.  Would the Security Forces or

15   Air Force OSI have been also informed of the

16   official charge sheet indictments, as well, or do

17   you know?

18         A.   I don't know.

19         Q.   Okay.

20         A.   My -- my estimation is likely not.

21   Their -- their information is being fed to the judge

22   advocate to develop the additional charges.

23         Q.   Um-hum.

24         A.   I can't see why the judge advocate would

25   go back to them with, Hey, we -- these are the
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 1   additional charges.

 2         Q.   Right.

 3         A.   But I don't know.

 4         Q.   Okay.  And I want to show you...

 5          (Deposition Exhibit 22 was marked for

 6   identification.)

 7         Q.   (By Mr. Alsaffar)  I'm showing you

 8   Exhibit No. 22.

 9         A.   Okay.

10         Q.   And Exhibit No. 22 is what's called the

11   Air Force 1359 Report of Result of Trial.  You --

12   you recognize that, correct?

13         A.   I do.

14         Q.   And what this is, is this is the form

15   that the Air Force uses to notify -- notify the

16   convicted person's command that this person has been

17   convicted of a crime?

18         A.   Correct.

19         Q.   And this Report of Result of Trial is

20   dated November 7, 2012, right?

21         A.   Yes.

22         Q.   And this is addressed to your command,

23   the 49 LRS commander, right?

24         A.   Correct.

25         Q.   And that's your address, your command
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 1   building address, correct?

 2         A.   Yes, sir.

 3         Q.   And so, this would have been actually

 4   sent to you?

 5         A.   Correct.

 6         Q.   You were the commander of the 49th LRS

 7   at the time this conviction report was sent,

 8   correct?

 9         A.   Correct.

10         Q.   All right.  And he -- this is notifying

11   you as the commander of Devin Kelley that he's been

12   convicted of -- of these two assault charges --

13         A.   Correct.

14         Q.   -- right?  All right.  And if you look

15   at the bottom, you see the distribution list, the

16   bottom left?

17         A.   I do.

18         Q.   And this is also a Report of Result of

19   Trial that's been distributed to your highest level

20   of command, ACC, right?

21         A.   Right.

22         Q.   The next highest level, 12th Air Force

23   Command, right?

24         A.   Correct.

25         Q.   And the next level highest -- the next
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 1   level command is still over your command, which is

 2   the 49th Wing Command, right?

 3         A.   Right.

 4         Q.   The 49th Mission Group Command, as well,

 5   has been informed?

 6         A.   Yeah.  So, it's interesting.  That's

 7   says MDG.  That's the medical group.

 8         Q.   Oh, okay.

 9         A.   I'm assuming that's a typo and that

10   should have been MSG, Mission Support Group.

11         Q.   You know what's funny is I read it as

12   MSG just now --

13         A.   Right.

14         Q.   -- because I just expected that to be --

15         A.   Yeah.

16         Q.   -- what it was.  So you're right, it

17   says MDG.  So -- but it was also sent to the 49th

18   FSS, do you remember, that's the group we talked

19   about earlier, Force Support, right?

20         A.   (Inaudible.)

21          MADAM COURT REPORTER:  I'm sorry?

22          THE DEPONENT:  Force Support Squadron.

23         Q.   (By Mr. Alsaffar)  And I don't want to

24   go through each one of them, but it's also -- this

25   was also in addition to being sent to those others
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 1   we've identified, was also sent to the 49th Security

 2   Forces and the Air Force OSI Detachment 225, as

 3   well?

 4         A.   Correct.

 5         Q.   So all of those folks listed, including

 6   your command, were notified on November 7, 2012,

 7   that he's been convicted of two assault charges?

 8         A.   Correct.

 9         Q.   All right.  Now, at this point in time,

10   did you get any communication from anybody from the

11   Air Force, whether it was the Security Forces,

12   AFOSI, your command above you, your command directly

13   below you that Devin Kelley's fingerprints and his

14   conviction now, that you know he's been convicted,

15   needed to be reported to the FBI?

16         A.   I did not.

17         Q.   Okay.  Now, at this point, he's a

18   convicted felon, Devin Kelley is, right?

19         A.   Correct.

20         Q.   Okay.  Now -- now, you -- we talked

21   about the law earlier, but -- but your understanding

22   is a convicted felon, these type of felons, so

23   domestic violence and child abuse, are reported to

24   the FBI so that they cannot legally obtain firearms;

25   you understand that, right?
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 1         A.   Yes.

 2         Q.   So the -- so when a government agency

 3   actually fails to report this criminal-conviction

 4   data on felons, dangerous felons, like Devin Kelley,

 5   that's unnecessarily exposing the public to a -- an

 6   increased risk of harm, isn't it?

 7          MR. FURMAN:  Objection to form; you can

 8   answer.

 9         A.   I would agree, yes.

10         Q.   (By Mr. Alsaffar)  Okay.  And -- and the

11   reason is that what we're doing here is we know we

12   have a convicted felon who shouldn't get firearms,

13   so we need to prevent him from getting firearms

14   legally --

15         A.   Right.

16         Q.   -- right?  Okay.  And, in -- in

17   particular with Devin Kelley, not only was he a

18   convicted felon who -- who had a felony that should

19   prevent him from legally obtaining firearms, but the

20   Air Force also knew by the time of his conviction

21   that he was also a convicted felon, he had a

22   particular -- a particular habit of threatening gun

23   violence and mass-shooting violence, right?

24          MR. FURMAN:  Objection to form; you can

25   answer.
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 1         A.   So, yes, there's -- there's clearly

 2   evidence that he had made those kind of

 3   mass-shooting threats.

 4         Q.   (By Mr. Alsaffar)  Right.  And so, by

 5   November 11 -- November 2012, the Air Force -- and

 6   all the commands that are listed here were aware

 7   that, not only is he a convicted felon and the type

 8   of charges which should prevent him from legally

 9   buying a firearm, but this particular person, Devin

10   Kelley, has also made several forms of threats of

11   gun violence and mass-shooting gun violence prior to

12   the conviction, right?

13         A.   Correct.

14         Q.   Okay.  And I think that you had told us

15   a little bit earlier about the sort of after his

16   conviction -- after his sentence was -- was ended

17   and your meeting with him.

18          Can you tell me where you met with Devin

19   Kelley, like, specifically the building or the area?

20         A.   So, it was in my office.

21         Q.   Where -- where's your office?

22         A.   So, I don't remember, but I'm -- I'm

23   assuming this is correct.  280 Delaware Avenue.

24         Q.   Okay.

25         A.   Building 310.  Building 310 does ring a
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 1   bell.  So my office is right there on Holloman.

 2         Q.   And I just want to put a button on this

 3   sort of communication so that I'm -- I -- so that we

 4   all know --

 5         A.   Okay.

 6         Q.   -- how that communication or how it was

 7   going about -- about his conviction.  So let me do

 8   that real quickly.

 9          When you met with him in person in your

10   office at the 49th LRS after he served his time --

11         A.   Yes, sir.

12         Q.   -- so I guess this would have been

13   sometime end of March, early April 2013, right?

14         A.   Correct.

15         Q.   Did you -- did you have a discuss with

16   him about him not being allowed to purchase

17   firearms?

18         A.   I don't know how to I ended that

19   discussion.

20         Q.   Did you have a discussion with him, and

21   specifically -- or even generally -- about his --

22   his exhibited propensity to make gun-violence

23   threats to people?

24          MR. FURMAN:  Objection to form; you can

25   answer.
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 1         A.   No.  So, as I stated earlier, what I

 2   remember telling him was, Look, you've paid your

 3   debt to society.

 4         Q.   (By Mr. Alsaffar)  Um-hum.

 5         A.   And now you can go make something of

 6   yourself.  But, you know, it's up to you to go do

 7   that.  That's what I remember telling him.

 8         Q.   Okay.  So you don't remember

 9   specifically having any kind of conversation about

10   his prior threats to people to commit gun violence

11   or his status of -- of obtaining weapons or whether

12   he could obtain weapons, none of that was discussed?

13         A.   No, sir.

14         Q.   Okay.

15          (Deposition Exhibit 23 was marked for

16   identification.)

17         Q.   Okay.  During -- about this time frame,

18   and I think this is one of the documents you

19   specifically reviewed prior to your deposition, but

20   I want to show you Exhibit No. 23 --

21         A.   Okay.

22         Q.   -- which is Bates 13324.

23         A.   Yes, sir.

24         Q.   So, this is about a week before -- a

25   week or so before you meet with Devin Kelley upon

0181

 1   his release from jail, correct?

 2         A.   Yes, sir.

 3         Q.   And it's March 22, 2013.  You sent this

 4   memo to the Security Forces Division, correct?

 5         A.   Right.

 6         Q.   And can you tell me what it says,

 7   memo -- Memorandum SFS/S5/AV.  Can you tell me what

 8   the "S5/AV" is?

 9         A.   So, that is a section within the

10   Security Forces Squadron.

11         Q.   Okay.

12         A.   And I can't recall what "the S5," what

13   that translates to --

14         Q.   Um-hum.

15         A.   -- but that is a section within the

16   Security Forces Squadron.

17         Q.   Okay.  So this is -- and just so the

18   record's clear, you're sending this memorandum to

19   the 49th Security Forces Squadron at Holloman Air

20   Force Base?

21         A.   Right, yeah, to a -- to a specific unit

22   within that squadron.

23         Q.   And the subject is "Conditional Barment

24   Request for Devin Kelley," right?

25         A.   Yes, sir.
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 1         Q.   And I didn't -- I didn't even point this

 2   out.  This is a memo you wrote and that's your

 3   signature at the bottom, Robert Bearden, Commander,

 4   49th LRS, right?

 5         A.   So, I -- I signed it.  I'm pretty sure

 6   my First Sergeant wrote it for me --

 7         Q.   Okay.

 8         A.   -- but yes, that is my signature; it's

 9   my memo.

10         Q.   Okay.  And -- and you were -- you were

11   agreeing with the content of this by signing it?

12         A.   Correct.

13         Q.   Okay.  Can you tell me first what a

14   "conditional barment request" means?

15         A.   So, you know, we have the authority to

16   bar individuals from the base.

17         Q.   Um-hum.

18         A.   And so, what I'm asking for here is that

19   essentially that he be barred from the base with a

20   very unique, discrete exception to be on the base to

21   be out-processed.

22         Q.   Okay.  Okay.  And -- and are you asking

23   for barment for an indefinite period of time here,

24   other than the -- the carved-out out-processing --

25         A.   Right.
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 1         Q.   -- exception?

 2         A.   Yes, essentially.  So, what -- what I've

 3   got in mind is when they -- when a member is finally

 4   out-processed --

 5         Q.   Um-hum.

 6         A.   -- their ID card is taken.  And then

 7   they can't get access to the installation when we're

 8   checking ID cards.  And so, by conducting the

 9   barment, then after he's got -- no longer has an ID

10   card --

11         Q.   Yeah.

12         A.   -- what -- what I'm looking for here is

13   that the Security Forces has his name on file to

14   keep him off the base at the gate.

15         Q.   Okay.

16         A.   Because of the threats he previously

17   made against leadership.

18         Q.   All right.  And -- and, to that point,

19   is there -- is there an end date to this, meaning,

20   are you saying, Hey, in a year we can -- or is this

21   indefinite until you withdraw it or the position --

22   the person in your position withdraws it?

23         A.   I -- I don't designate an end date in

24   this.

25         Q.   And that's why I'm asking.
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 1         A.   Yeah.  So -- and what I don't know is

 2   within the Security Forces, how long they keep

 3   something like that on file and on -- on the record.

 4          The important thing, in my mind at the time,

 5   though, was I didn't want him having access to the

 6   base until I knew that they -- we had out-processed

 7   him, got his ID card away from him so he couldn't

 8   get back on.

 9         Q.   Is it fair to say that, at this point,

10   what you're trying to do is protect the people

11   inside the base from Devin Kelley?

12         A.   Yes.  Specifically, because he had

13   threatened to shoot squadron leadership, I felt like

14   we needed some extra protection.

15         Q.   Okay.  Would -- do you think it -- do

16   you think it's been fair also for the public to also

17   have been protected from Devin Kelley, not just

18   people inside the base, but people outside the base?

19         A.   So --

20         Q.   And I'm not -- let me link -- let me

21   withdraw that and make sure you understand --

22         A.   Okay.

23         Q.   -- what I'm getting at here, because I

24   understand you don't have any authority to tell

25   folks outside your base what to do.  I don't --
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 1         A.   Right.

 2         Q.   -- and I understand that.  And I know

 3   what you're doing here is you have the ability to

 4   protect your people on the base from Devin Kelley

 5   and so you're doing that here, right?

 6         A.   Right.

 7         Q.   Okay.  So what -- what I'm asking is, is

 8   that you-all are certainly aware that he's --

 9   he's -- he is posing a specific threat to people

10   inside Holloman Air Force Base at this time,

11   correct, March 2013?

12         A.   So, I'm certainly, at this time, I'm

13   concerned that because of threats he's previously

14   made.

15         Q.   Yep.

16         A.   But I think, kind of to your point, you

17   know, where my mind's at, as a commander here is,

18   I've got an airman that has been convicted and

19   served his time --

20         Q.   Sure.

21         A.   -- so he's paid his debt to society, but

22   he had previously threatened unit leadership.  And

23   I -- and you kind of illustrated it, you know, I

24   have to look at the fact that he's -- he's paid

25   his -- his debt to society, so by the law, you know,
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 1   he's free to go now.

 2         Q.   Yeah.

 3         A.   So my focus is that he's previously made

 4   threats to our team, our leadership, and I'm trying

 5   to protect them.

 6         Q.   Right.  So even though he had served his

 7   debt to society --

 8         A.   Right.

 9         Q.   -- by law, he's free to go and he's

10   free -- free to run --

11         A.   Right.

12         Q.   -- in public, you still felt it was

13   necessary that he should not be free, and not even

14   be allowed on base because you felt he still posed a

15   threat to people on base?

16         A.   Because he had threatened them

17   specifically in the past.

18         Q.   Right.  So, that's the reason, but he --

19   that's -- that's why, but you agree to that, that

20   you still, in March 2013, despite the fact that you

21   felt he served his debt to society --

22         A.   Right.

23         Q.   -- that he -- he still shouldn't be

24   allowed on the base because he was a threat to

25   people on base, right?
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 1         A.   He had threatened those folks on base.

 2         Q.   Now -- and you mentioned in this memo

 3   that, specifically, that he not only threatened to

 4   kill his leadership, he had threatened repeatedly to

 5   kill his leadership?

 6         A.   Correct.

 7         Q.   And go -- also you state a little

 8   farther down that -- I -- you state that, "What they

 9   found was alarming," and you're referring to what he

10   was doing while he was in a mental institution?

11         A.   Right.

12         Q.   "He was searching the Internet for body

13   armor and guerilla tactics"; do you see that?

14         A.   Yes, sir.

15         Q.   Okay.  And now, when we're talking about

16   searching for weapons, threatening to kill

17   leadership, searching for body armor, and now

18   guerilla tactics, body armor and guerilla tactics,

19   weapons, we're all -- this is putting a very

20   specific picture of mass-shooting-type conduct; fair

21   to say?

22          MR. FURMAN:  Objection to form.

23         A.   I think that's a fair characterization

24   of it.

25         Q.   (By Mr. Alsaffar)  Okay.  And you were
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 1   worried about that?

 2         A.   Correct.

 3         Q.   Okay.  And you state that you

 4   "communicated my concerns" --  sorry, Paragraph 3.

 5   "I have communicated my concerns to the SFS/" --

 6   command, "CC," which is the Security Forces

 7   Commander, Lieutenant Colonel Boyd?

 8          (Mr. Demerath left the deposition room.)

 9         A.   Correct.

10         Q.   (By Mr. Alsaffar)  "and he will be

11   providing the unit an armed escort during his

12   out-processing."  Okay.

13          So you specifically communicated this concern

14   you had about the threat Devin Kelley put -- posed

15   in March 2013 to the Security Forces Commander Boyd,

16   right?

17         A.   I asked him for an armed escort.

18         Q.   So my statement is correct, you

19   specifically -- you specifically, according to this

20   memo, communicated those concerns directly to the

21   Security Forces commander that you had concerns that

22   Devin Kelley still posed a threat --

23         A.   Right.

24         Q.   -- correct?

25         A.   Right.

0189

 1         Q.   Okay.  And did you get -- you did get

 2   that escort from the Security Forces?

 3         A.   I did.

 4         Q.   All right.  Now, you -- you had

 5   mentioned about two minutes ago -- and we're getting

 6   close -- while you were explaining this -- the

 7   various threats and then sort of the vis-à-vis, the

 8   public versus the Holloman Air Force Base.

 9         A.   Right.

10         Q.   I believe you mentioned that, you know,

11   you weren't -- at that point, at least, you weren't

12   aware of any threats he was making after he was

13   convicted and up to point where he was being

14   released, fair?

15         A.   Well, I wasn't aware of any additional

16   threats.

17         Q.   Okay.  Now, were you made aware that he

18   made specific threats to former leadership after he

19   was released, after he served his prison time, that

20   he was making death threats to --

21         A.   No --

22         Q.   -- leaders?

23         A.   -- so, prior to his return from Mira Mar

24   is when Sergeant Wolfe said, Hey, sir, you know,

25   this airman previously threatened leadership --
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 1         Q.   Yeah.

 2         A.   -- you know, and specifically to, you

 3   know, to shoot leadership.  We might ought to do

 4   something, you know, as an extra measure of security

 5   during his out-processing.

 6         Q.   Okay.  Now -- so, my question was I -- I

 7   think what I was asking you is whether or not you

 8   were aware -- and -- and it's been -- it's been

 9   testified to and it's part of this investigation --

10   that -- that Devin Kelley actually had made specific

11   death threats to former Holloman Air Force Base

12   supervisors of his well after he was out-processed

13   and released to the community?

14         A.   I was not aware of that.

15         Q.   Nobody told you about that?

16         A.   No.

17         Q.   You remember --

18         A.   So you're --

19         Q.   Go ahead.  Go ahead.

20         A.   -- just for -- so I understand.

21         Q.   Sure.

22         A.   So you're saying that after he

23   out-processed, he continued to make threats against

24   folks back at Holloman?

25         Q.   Yes.
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 1         A.   If I was -- if I was aware of that, I

 2   don't remember it.

 3         Q.   Okay.  Okay.  And I'm -- imagine that

 4   would be something you'd remember.

 5          MR. FURMAN:  I'm going to object.  I believe

 6   it's one threat.

 7          MR. ALSAFFAR:  That's more than enough.

 8   We're probably on threats 20 now.

 9         Q.   (By Mr. Alsaffar)  Let -- let's -- I

10   think it was actually more than one threat.  And

11   I'll -- actually, I know it was --

12         A.   Okay.

13         Q.   -- but the reason I'm asking, is I'm

14   simply asking for your knowledge --

15         A.   Right.

16         Q.   -- if you don't know, you don't know.

17         A.   If I was aware of it, I don't remember.

18         Q.   Okay.  Did -- did you know -- do you

19   remember Valorie Rose, the supervisor where he used

20   that really harsh language to her and the letter of

21   reprimand?

22         A.   Right.  I remember you showing me.  I

23   don't remember the individual.

24         Q.   That's okay.  So did anyone at Holloman

25   Air Force Base or anyone in the Air Force inform you
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 1   that in 2016, that Devin Kelley had reached out to

 2   her personally through Facebook to -- and threatened

 3   to kill her?

 4         A.   No, no one made me aware of that.

 5         Q.   And did -- did they make you aware that

 6   he had actually threatened to kill her in that time

 7   frame more than one time?

 8         A.   No.

 9         Q.   Okay.  And I -- it sounds like you don't

10   know who Valorie Rowe is --

11         A.   Right.

12         Q.   -- at the 49th LRS --

13         A.   If I saw a picture of her, I might

14   remember her.

15         Q.   Okay.  That's okay.  That's okay.  I

16   know there was a lot of people there.

17         A.   500 in the squadron.

18         Q.   Right.  What I'm trying to figure out

19   is, is sort of what happens when you've got a guy

20   you convicted of assault, a violent assault, a guy

21   that you haven't provided fingerprint or criminal

22   data to the FBI, he's threatened mass violence and

23   mass shootings --

24         A.   Right.

25         Q.   -- he's threatened leaderships with gun
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 1   violence and he's purchased guns --

 2         A.   Right.

 3         Q.   -- and -- and he's now threatening your

 4   command -- or supervisors, again threatening to kill

 5   them all before he commits a mass shooting in a

 6   church, what the Air Force was doing about it when

 7   they were getting made aware of all that stuff.  And

 8   so that's what I'm trying to figure out.

 9         A.   Okay.

10         Q.   Now, what -- do you know what an

11   "Expulsion Order" is, not to reenter Holloman Air

12   Force Base, what that means?

13         A.   So, that you -- you're being banded from

14   the base.

15         Q.   Okay.  How is that different than what

16   you ordered in March 2000 -- or asked to be ordered

17   in March 2015 about a barment?

18         A.   I don't know.  That's a good question

19   for the lawyers, what the distinction is between an

20   expulsion and a barment.

21          (Deposition Exhibit 24 was marked for

22   identification at which time, Mr. Demerath returned

23   to the deposition room.)

24         Q.   (By Mr. Alsaffar)  Okay.  I'm going to

25   hand you Exhibit 24.
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 1         A.   Okay.

 2         Q.   Okay.  Exhibit 24 is dated a few days

 3   after your letter --

 4         A.   Okay.

 5         Q.   -- of March 22nd, 2013.  Exhibit 24 is

 6   March 27, 2013, "Request for Expulsion and Order Not

 7   to Reenter Holloman Air Force Base for Devin

 8   Kelley."

 9         A.   Okay.

10         Q.   And this is for the 49th Wing Commander,

11   which is, I believe two levels above your command?

12         A.   Correct.

13         Q.   Okay.  And it's from the 49th Wing Judge

14   Advocate, correct?

15         A.   Correct.

16         Q.   So, here we go.  It might be, you know,

17   the lawyer you were talking about.  If you look on

18   the back, it's signed by a legal assistant and also

19   signed by Stephen McQuillan, Captain McQuillan, from

20   the Chief of Civil Law.

21         A.   I see that.

22         Q.   All right.  I want to take you through

23   this a little bit.

24          This seems consistent with what you were

25   saying in your letter a few days earlier, that,
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 1   essentially, we don't want this guy, Devin Kelley on

 2   this base for an indefinite amount of time?

 3         A.   Right.

 4         Q.   And the reason we don't want him on this

 5   base for an indefinite period of time is that he has

 6   an extensive record of violence directing death

 7   threats towards his leadership and spouse, correct,

 8   you agree with that?

 9         A.   I do.

10         Q.   Okay.  And that's actually in this

11   letter, as well, written down, do you see that?

12         A.   I do.

13         Q.   Okay.  And you have no dis -- no reason

14   to disagree with that assessment; in fact, I think

15   you said you agree with that assessment.

16         A.   I do.

17         Q.   Okay.

18         A.   In fact, in the last paragraph --

19         Q.   Yeah.

20         A.   -- last sentence of Paragraph 2, Due to

21   his extensive record of violence and directing death

22   threats towards his leadership and spouse, his

23   leadership has requested that you bar him from

24   Holloman; that's likely referring to me.

25         Q.   That's right.  And if you look even
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 1   further down on Paragraph 3, towards the bottom, so

 2   under 3 b, Captain McQuillan is stating that

 3   "Additional evidence of Kelley's high risk

 4   unpredictable and criminal behavior includes his

 5   history of mental health issues, his preoccupation

 6   with weapons, his verbal declaration that he has

 7   contemplated offensive attack strategies on both Air

 8   Force personnel and organizations (including his

 9   leadership and Security Forces), his online research

10   of body armor and guerilla warfare tactics while a

11   patient in a military mental health facility, his"

12   purchase of and purchase -- possession of weapons

13   "and his successful escaped from a military mental

14   health facility"; do you see that?

15         A.   I do.

16         Q.   I mean, fair enough.  March 27, 2013,

17   the -- the 49th wing judge JAG -- judge advocate

18   command is painting a very, very specific picture of

19   Devin Kelley as a person who could commit mass -- a

20   mass shooting, violent act --

21          MR. FURMAN:  Objection to form.

22         Q.   (By Mr. Alsaffar)  -- do you agree with

23   that?

24          MR. FURMAN:  Same objection.

25         Q.   (By Mr. Alsaffar)  Go ahead.
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 1         A.   Can -- ah, yes, I agree.

 2         Q.   Okay.  And do you -- do you have any

 3   indication that this -- this kind of

 4   communication -- well, let me -- let me go back.

 5          Do you remember how we were talking about the

 6   various sort of Air Force departments who had

 7   specific knowledge of the variety of violent acts

 8   and threats that Devin Kelley had made?

 9          We talked about AFOSI Detachment 225; we

10   talked about the -- your squadron, 49 LRS, 49th

11   Security Forces, the Family Advocacy Program for the

12   high risk violence team, and now we know also the

13   49th Wing judge advocate also has evidence and

14   knowledge of the high risk for violence and the

15   potential for mass violence that Devin Kelley's

16   capable of, right?

17         A.   Correct.

18         Q.   Okay.  I think there's another --

19   there's another letter I want to show you that sort

20   of might, maybe help followup on what we were

21   talking about in regard to the permanence or length.

22         A.   Okay.

23          (Deposition Exhibit 25 was marked for

24   identification.)

25         Q.   (By Mr. Alsaffar)  So a couple of days
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 1   later, so now we're a week after your letter or

 2   request for -- for a barment is March 29th, 2013; do

 3   you see that?

 4         A.   I do.

 5         Q.   Sorry.  And it's -- it's actually

 6   directed to Devin Kelley from the 49th Wing

 7   Commander, correct?

 8         A.   Yes, sir.

 9         Q.   And it's -- states that it's signed by

10   Andrew Croft, Colonel Croft?

11         A.   Correct.

12         Q.   I believe you told me about him earlier?

13         A.   Right, Wing Commander.

14         Q.   Wing Commander.  That's a command above

15   you, correct, when you were at Holloman --

16         A.   Yeah, two above me.

17         Q.   I know it's not anymore, but when you

18   were at Holloman, it was two above you?

19         A.   Yes, sir.

20         Q.   Okay.  And he states that effect -- in

21   Paragraph 2, "Effective immediately upon receipt of

22   this notice, you are ordered not to enter or reenter

23   or be found within the limits of the United States

24   military installation of Holloman Air Force Base,

25   New Mexico, for an indefinite period of time" --
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 1         A.   Yes, sir.

 2         Q.   -- is that right?  Okay.  So, now with

 3   this order being in place would then -- essentially,

 4   it would be at the discretion of the 49th or whoever

 5   at Holloman to keep this order to never reenter in

 6   as long as possible?

 7         A.   Yes, sir.  Yeah.  Paragraph 6 remains in

 8   effect "indefinitely unless otherwise modified or

 9   revoked in writing by myself."

10         Q.   There you go.  Okay.  Thank you for that

11   clarification.  So, at least as of March 29th, 2013,

12   several commanders now at Holloman Air Force Base

13   were saying, Devin Kelley, you're not allowed into

14   this space because you're a threat to -- to people

15   in this space, and we're -- we're not allowing you

16   here indefinitely?

17         A.   Right.

18         Q.   Okay.  Now, there's -- I don't know if

19   you've ever seen this, and maybe you can help me on

20   this document, as well.

21          Now, remember I had told you that, you

22   know -- and we have a sworn statement here from

23   the -- Devin Kelley's former supervisor about the

24   multiple death threats she received --

25         A.   Okay.
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 1         Q.   -- from Devin Kelley and before the mass

 2   shooting -- within a year of the mass shooting --

 3         A.   Okay.

 4         Q.   -- at Sutherland Spring?  But we also

 5   have this document that the government produced to

 6   us and I want to show to you and see if you can help

 7   me with it a little bit.

 8          MR. ALSAFFAR:  And I'm sorry if my voice is

 9   going a little.  Doing a lot of these lately.

10          (Deposition Exhibit 26 was marked for

11   identification.)

12         Q.   (By Mr. Alsaffar)  Handing you Exhibit

13   No. 26.  And this is a "Defense Manpower Data Center

14   Installation Access Record" relating to Devin

15   Kelley.  It's Bates numbered 15641.

16          And I want you to go to 15642, the second

17   page.  So you don't have to read all this.  Now,

18   this is relating to Devin Kelley and his ID card and

19   attempts to access the base -- the various bases,

20   Air Force Bases.

21         A.   Okay.

22         Q.   And my understanding is once the

23   debarment ordered was entered and once the -- the

24   order's also from Captain Boyd and -- regarding his

25   order never to reenter, that his -- his ID was taken
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 1   from him, right?

 2         A.   Correct.

 3         Q.   Okay.  And the purp- -- I'm sorry.  Go

 4   ahead.

 5         A.   I say correct.  I think so.  I'm pretty

 6   sure that's the -- the process.

 7         Q.   And -- and even if the ID was

 8   accidentally not taken from him, would it -- would

 9   it be the process for the base, if they enter a

10   barment order and an order not to enter, that they

11   would put an alert saying, this person, even if they

12   have an ID, is not allowed in?

13         A.   Right.  They would scan it and then get

14   a warning up that they weren't allowed.

15         Q.   So if you look on No. 9, April 9th,

16   2013 -- let me read -- let me orient you real quick.

17   Sorry.

18          Look on the first page real quick.  I want

19   you to know who this Ulrich guy is.

20         A.   Okay.

21         Q.   Okay?  So, the first paragraph says,

22   January 24th, 2018 (sic), Scott Ulrich, Director,

23   Physical Security/Law Enforcement Defense Human

24   Resources Activity, Defense Manpower Data Center

25   provided the Department of Defense OIG a copy of
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 1   Installation Access Log Entries --

 2         A.   Okay.

 3         Q.   -- associated to Devin Kelley.

 4         A.   Okay.

 5         Q.   So that's what this document is.  If you

 6   look on the second page, under April 9th, 2013,

 7   "AGENT NOTE - Mr. Ulrich opined that Devin Kelley,

 8   or someone using his assigned ID credential,

 9   attempted to gain access to Holloman Air Force Base

10   and was subsequently denied due to the existing

11   barment"; do you see that?

12         A.   I do.

13         Q.   So, on April 9th, 2013, either Devin

14   Kelley or someone who somehow got access to his ID

15   card was trying to get back on the base --

16         A.   Right.

17         Q.   -- right?  Okay.  Next -- No. 12,

18   August 26th, 2015, so we're two years later; do you

19   see that?  No. 12?

20         A.   Oh, yeah, I'm sorry.  Yes, now I see it.

21         Q.   This is San Antonio Air Force Base.

22   This is actually just about an hour outside of

23   Sutherland Springs, Texas, okay?  Just so you know.

24          "AGENT NOTE -- Mr. Ulrich opined that Devin

25   Kelley, or someone using his assigned ID credential,
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 1   attempted to gain access to San Antonio Air Force

 2   Base at the Visitor Center and was subsequently

 3   denied due to the existing barment"; do you see

 4   that?

 5         A.   I do.

 6         Q.   So we have an August 26th, 2015, either

 7   Devin Kelley or someone who's -- again, somehow gets

 8   ahold of the ID was trying to access the Air Force

 9   base when they shouldn't have, right?

10         A.   Right.

11         Q.   Okay.  And then if you look down, the

12   next entry, February 17, 2016, Records accessed

13   Holloman Air Force Base.  AGENT NOTE - Mr. Ulrich

14   opined that Devin Kelley, or someone using his

15   assigned ID credential, attempted to gain access to

16   Holloman Air Force Base and was denied due to

17   debarment; do you see that?

18         A.   I do.

19         Q.   Okay.  So we have three different

20   attempts with Devin Kelley, or somebody who got

21   ahold of his ID was trying to get -- get on base,

22   get on to a place he was barred from entering,

23   right?

24         A.   Correct.

25         Q.   All right.  And you saw the order, he --
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 1   he -- that order was to him and he got that order

 2   that he's never allowed back on Holloman base,

 3   right?

 4         A.   Yes, sir.

 5         Q.   Okay.  So he's -- and that February 2016

 6   is less than a year before the Sutherland Springs

 7   shooting, correct?

 8         A.   I'm sorry.  Can you repeat that?

 9         Q.   Sure.  Sure.  Did you know that the

10   Sutherland Springs church shooting occurred on

11   November 5th, 2017?

12         A.   I don't remember that, but I absolutely

13   believe you.

14         Q.   Okay.  No, that's okay.  That's okay.

15          MR. ALSAFFAR:  Let's take a break.  Let me

16   look at my -- look over my notes.  I think we're

17   close to being done.

18          THE VIDEOGRAPHER:  All right.  We're going

19   off the record and the time the 7:06.

20          (Recess taken.)

21          THE VIDEOGRAPHER:  We're back on the record.

22   The time is 7:12.

23         Q.   (By Mr. Alsaffar)  Colonel Bearden, I --

24   I want to kind of take a step back because I know

25   we've been going through very granular, specific
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 1   stuff and -- and just sort of talk to you

 2   straightforwardly.

 3          First of all, let me ask you about any -- any

 4   disciplinary repercussions that happened as a result

 5   of the Devin Kelley situation.

 6          And what I'm talking about is not only the

 7   horrible thing that happened at our family's church

 8   in Sutherland Springs, but, you know, what happened

 9   when the Air Force when they discovered that,

10   goodness, gracious, we knew this person was really

11   violent.  We convicted him, but we never reported

12   him to any law enforcement authority, to the FBI

13   like we should have.

14          Can -- so with that as a background, can you

15   tell me, are you aware, Colonel, of any kind of

16   reprimands or disciplinary conduct that was levied

17   to the 49th LRS division at Holloman Air Force Base

18   as a result of those failures?

19         A.   I am not aware of any reprimands or

20   disciplines of the 49th.

21         Q.   Okay.

22         A.   I --

23         Q.   Go ahead.

24         A.   I think you said of the 49th LRS.  I --

25   I'm not aware of any.
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 1         Q.   Okay.  And I -- I assume that you didn't

 2   receive any, correct?

 3         A.   No.

 4         Q.   Okay.  Are you aware of anybody above

 5   you in the chain of command that received any kind

 6   of disciplinary conduct, whether in reprimand form

 7   or other, more serious disciplinary conduct for

 8   these failures that occurred?

 9         A.   I am not.

10         Q.   Are you aware of anyone else at Holloman

11   Air Force Base, whether it's 49th Security Forces,

12   the Detachment 225, that received any kind of

13   disciplinary or reprimand as a result of the

14   failures to report Devin Kelley, his conviction and

15   his fingerprints to the FBI?

16         A.   I am not.

17         Q.   Okay.  So, let me just ask you, you

18   know, going through -- I put you through quite

19   the -- the history here of what was going on at the

20   Air Force base when Devin Kelley was there.

21          Just take me, just if you can, a 35,000-foot

22   view again, what do you think could have been done

23   and should have been done better at Holloman Air

24   Force Base while Devin Kelley was there, through his

25   conviction, and up to the point where he finished
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 1   his term, his prison term?

 2         A.   So --

 3          MR. FURMAN:  Objection to form; speculation.

 4   You can answer.

 5         A.   So, as you phrased that, during his time

 6   there and through his conviction, I can't think of

 7   anything.

 8          As you, you know, as you go back through

 9   this, you know, I see -- you know, granted, my -- my

10   experience and context is different, but as I see

11   this, I see a command that is doing all the right

12   things.

13          They're realizing that they've got an issue;

14   they're realizing that they've got criminal conduct.

15   They're getting the right legal opinions.  They're

16   getting charges made.  They're getting him convicted

17   and getting him off to prison.

18          So in that, you know, kind of that mosaic

19   that you've painted there, that's what I see as a

20   command that is doing all the right things to give

21   due process to a member, to protect the squadron and

22   to, you know, legally get them charged and convicted

23   and sent off to serve their time.

24          You asked beyond that, you know, upon their

25   return and then out-processing.  Obviously, the
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 1   missing piece there is that the fingerprints weren't

 2   entered in.

 3         Q.   (By Mr. Alsaffar)  And his conviction,

 4   as well?

 5         A.   That's --

 6         Q.   I don't want you to forget the

 7   conviction.  That's also important, right?

 8         A.   I -- I would agree.  You know, that's

 9   not a responsibility.  So you asked about, you know,

10   was the 49th LRS commander held -- that's not a

11   responsibility, that's not a system I had access to.

12         Q.   Um-hum.

13         A.   You know, and so, that wasn't something

14   for me to do.

15         Q.   Um-hum.

16         A.   But you -- as you phrased it, from the

17   35,000 foot, what could have been done better?

18   Certainly, that, right?

19          At a minimum, that could have been done

20   better, because that -- as you've indicated earlier,

21   you know, that then puts in protection for the

22   broader public beyond, like what I was trying to do,

23   which was respond to specific threats to leadership

24   and to my unit.  So I think, that, for sure.

25         Q.   Yeah.  And -- And I think you hit a
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 1   point on that.  And do you -- and I think we're on

 2   the same page here, is that, those fingerprint

 3   requirements to the FBI, and -- and conviction

 4   reporting requirements to the FBI are not just

 5   actually -- the primary purpose is to protect the

 6   public from dangerous people?

 7         A.   Right.

 8          MR. FURMAN:  Objection to form; asked and

 9   answered.

10         Q.   (By Mr. Alsaffar)  And -- and so, while

11   I think what you're saying is you did everything you

12   could within your -- your power to protect the

13   people at Holloman Air Force Base, because that's

14   what your job -- that's what you could do, that's

15   what you did --

16         A.   Right.

17         Q.   -- that these things, making sure the

18   FBI was aware of this dangerous person --

19         A.   Right.

20         Q.   -- both through fingerprint access and

21   also his convictions, that's designed to make sure

22   that when you guys released him to the public, which

23   you did, right?  That's what you-all did, you had to

24   release him to the public?

25         A.   Correct.
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 1         Q.   This was the safety net for the rest of

 2   us.  Those of us out there in Texas, and Sutherland

 3   Springs, as well, to protect those folks from Devin

 4   Kelley, right?

 5         A.   I would -- I would agree with that

 6   characterization.

 7         Q.   Okay.

 8         A.   You know, and again, what you -- what

 9   you see is, you know, a lot of different

10   organizations and units on a base, all with discrete

11   responsibilities.  And I don't know if it's OSI's

12   responsibility or Security Forces' responsibility --

13         Q.   Right.

14         A.   -- like, which agency was responsible

15   for putting it in, but you see all these different

16   agencies within a wing working to make sure that

17   this was handled correctly.

18         Q.   Um-hum.

19         A.   And, you know, the -- not getting the --

20   the prints in there, to -- to use your words,

21   prevents a safety net that would otherwise be in

22   place.

23          MR. ALSAFFAR:  Okay.  Okay.  Thank you,

24   Colonel.  I don't have any other questions.  Pass

25   the witness.
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 1          MR. FURMAN:  Okay.  I'm going to first move

 2   this monitor and hopefully, not to break it.

 3          MR. ALSAFFAR:  I'll help you.

 4          MR. FURMAN:  Thanks for your time, Colonel

 5   Bearden.  I hope to be quick.

 6                       EXAMINATION

 7   BY MR. FURMAN:

 8         Q.   A few minutes ago, Mr. Alsaffar was

 9   talking about whether anyone in the 49th Logistics

10   Readiness unit was reprimanded.

11          Did you have any obligation to submit Devin

12   Kelley's fingerprints or file his disposition report

13   to the FBI?

14         A.   I do not.

15         Q.   Did anyone in the 49th Logistics

16   Readiness Squadron?

17         A.   No.

18         Q.   So, can you think of why there might be

19   a reprimand for your squadron related to this

20   matter?

21         A.   I can't.

22         Q.   Under your command, did the Logistics

23   Readiness Squadron win any awards?

24         A.   They did.

25         Q.   What award?
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 1         A.   So, we won the Daelalian award for the

 2   best Logistics Readiness Squadron in the Air Force.

 3         Q.   So that's the whole Air Force?

 4         A.   We did.  So, actually, Colonel Marconi,

 5   under his leadership, they won it.  And then the way

 6   the rules work, you have to take a year off before

 7   you can re-compete.  And so then we took that year

 8   off.  And then we won it again.  So essentially,

 9   back to back.

10         Q.   And about how many logistics readiness

11   squadrons are there in the Air Force?

12         A.   Oh, about 100.

13         Q.   So it's a pretty significant award?

14         A.   It -- it is, very significant.

15         Q.   And what do you attribute winning

16   back-to-back awards to?

17         A.   Leadership.  And not mine, we had great

18   leaders at that flight level and throughout the

19   squadron.  They did a fantastic job.  We had great

20   leaders; we had great airmen.

21         Q.   And when you arrived at Holloman, we had

22   talked about -- and Devin Kelley was already

23   confined; is that right?

24         A.   That's correct.

25         Q.   And any information you received
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 1   regarding the criminal acts he had committed, that

 2   was all secondhand knowledge?

 3         A.   That's correct.

 4         Q.   And then your limited interactions with

 5   Devin Kelley, did you ever -- ever specifically

 6   observe anything to indicate that he was potentially

 7   violent?

 8         A.   I did not.

 9         Q.   Mr. Alsaffar talked about the debarment

10   letter in March 2013.  And at the time he talked

11   about the threats that were made against members of

12   the Air Force, taking a shotgun; do you recall that?

13         A.   Right, I do.

14         Q.   At that time, were you aware of any

15   specific threats against anyone else?

16         A.   I was not.

17         Q.   And within your command, is there

18   anything else -- given that Devin Kelley had served

19   his time, is there anything else you could have done

20   within your power to protect the public from Devin

21   Kelley?

22         A.   No, I don't think so.

23         Q.   Earlier, Mr. Alsaffar talked about the

24   CRB board; do you recall that?

25         A.   I do.
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 1         Q.   Does the CRB board have any obligation

 2   to take the fingerprints of the persons who are

 3   brought up for discussion?

 4         A.   Not that I'm aware, no.

 5         Q.   So is it fair to say, there's no

 6   obligation for the CRB board to submit fingerprints

 7   to any criminal database?

 8         A.   That's correct; it's administrative.

 9          MR. FURMAN:  No further questions.

10          MR. ALSAFFAR:  No further questions.

11          MR. FURMAN:  Read and sign.  Thank you.

12          THE VIDEOGRAPHER:  That ends today's

13   deposition.  The time is 7:23.

14          (WHEREUPON, the videotaped deposition was

15   concluded at 7:23 p.m.)
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         1    DEPOSITION OF LIEUTENANT COLONEL ROBERT C. BEARDEN



         2



         3                      January 16, 2020



         4



         5               THE VIDEOGRAPHER:  Good afternoon.  We      03:15



         6     are now on the record.  Here begins Video No. 1 in    03:15



         7     the deposition of Colonel Robert Bearden testifying   03:15



         8     in the matter of Joe Holcolmbe, et al., versus        03:15



         9     United States of America for the United States        03:15



        10     District for the Western District of Texas, San



        11     Antonio Division.



        12               Today's date is January 16, 2020, and the   03:15



        13     time on the video monitor is 3:15.  Your              03:15



        14     videographer today is Tom Rowles and I'm              03:15



        15     representing Esquire Deposition Solutions.            03:15



        16               Will counsel and all present please         03:15



        17     identify themselves and state whom you represent.     03:15



        18               MR. ALSAFFAR:  Jamal Alsaffar, for the      03:15



        19     Plaintiffs.                                           03:15



        20               MR. DEMERATH:  Justin Demerath, for the     03:15



        21     Plaintiffs.



        22               MR. FURMAN:  Austin Furman for the



        23     Defendant, United States.                             03:15



        24               THE VIDEOGRAPHER:  And on the phone.        03:15



        25               MR. LeGRAND:  George LeGrand for the
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         1     Plaintiffs.                                           03:16



         2               MR. PEERY:  Dennis Peery for the            03:16



         3     Plaintiffs.



         4               MR. BETTIS:  Craig Bettis for the           03:16



         5     Plaintiffs.                                           03:16



         6               MS. GARZA:  Chelsie Garza for the           03:16



         7     Plaintiffs.                                           03:16



         8               LT. COL PHILLIPS:  Lt. Col Jeff Phillips    03:16



         9     for the Air Force.                                    03:16



        10               THE VIDEOGRAPHER:  Okay.  Thank you.  The   03:16



        11     court reporter today is Dawn Gage and she may now     03:16



        12     swear in the deponent.



        13           LIEUTENANT COLONEL ROBERT C. BEARDEN,



        14    having been first duly sworn according to law, was



        15    examined and testified under oath as follows:



        16                        EXAMINATION



        17    BY MR. ALSAFFAR:                                       03:16



        18          Q.   Good afternoon, Colonel.  How are you       03:16



        19    doing?                                                 03:16



        20          A.   Good, thanks.                               03:16



        21          Q.   My name is Jamal Alsaffar.  And we just     03:16



        22    met today, didn't we?                                  03:16



        23          A.   Yes.                                        03:16



        24          Q.   Just so you know who I am, I represent      03:16



        25    the families of the Sutherland Springs First Baptist   03:16
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         1    Church shooting that occurred on November 5th, 2017,   03:16



         2    in Sutherland Springs, Texas.                          03:16



         3          A.   Okay.                                       03:16



         4          Q.   And I want to ask you just a little bit     03:16



         5    of background questions, and before I do, I just       03:17



         6    want to go into a little bit about what a deposition   03:17



         7    is.                                                    03:17



         8           Have you ever had a deposition taken before?    03:17



         9          A.   I have once.                                03:17



        10          Q.   Okay.  And what was that in?                03:17



        11          A.   It was a car accident that I was            03:17



        12    involved in when I was a teenager.                     03:17



        13          Q.   Okay.  What I'd like to do is just make     03:17



        14    sure you feel comfortable with some of the ground      03:17



        15    rules.



        16          A.   Okay.                                       03:17



        17          Q.   And I'm sure Mr. Furman went over this a    03:17



        18    little bit with you, as well, but -- but I want to     03:17



        19    make sure that you feel comfortable with what those    03:17



        20    are.



        21           First of all, you just took an oath.  And I     03:17



        22    know we're sitting in a conference room, but I want    03:17



        23    to make sure you understand the importance and



        24    weight of that oath.                                   03:17



        25          A.   Yes.                                        03:17
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         1          Q.   You understand that the oath that you       03:17



         2    just took is the same oath that you would have taken   03:17



         3    if we were in a court of law before a judge and jury   03:17



         4    with the same penalties of perjury if you don't tell   03:17



         5    the truth; do you understand that?



         6          A.   Correct, yes.                               03:17



         7          Q.   Okay.  And you're prepared to tell the      03:17



         8    whole truth as you know it, under oath today,          03:17



         9    correct?                                               03:17



        10          A.   Yes.                                        03:17



        11          Q.   Okay.  Now, let me talk to you a little     03:17



        12    bit about, you know, what a deposition is and some     03:17



        13    of the ground rules.                                   03:18



        14           Anytime you need a break, just let me know.     03:18



        15    Generally, we take a break every hour or so at a       03:18



        16    reasonable stopping point.  Certainly, if you need     03:18



        17    it for another reason, just let me know --             03:18



        18          A.   Okay.



        19          Q.   -- and we'll come to a -- we'll come to



        20    a stop.                                                03:18



        21          A.   Okay.                                       03:18



        22          Q.   We'll try to finish whatever area of        03:18



        23    question I'm on, and then we'll -- we'll let you       03:18



        24    have that.  So you don't have to sit here for hours    03:18



        25    at a time if you don't -- unless you want to.          03:18
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         1           Second, even though we have a court reporter    03:18



         2    and even though we have a video -- videographer        03:18



         3    videoing your testimony, please try to let me finish   03:18



         4    my questions before you answer.  Okay?                 03:18



         5          A.   Okay.                                       03:18



         6          Q.   What I mean by that is, in your -- you      03:18



         7    can -- in a normal conversation, you're going to       03:18



         8    know what my question is before I'm really done with   03:18



         9    it and you're ready to answer, and that'd be fine in   03:18



        10    a normal conversation.                                 03:18



        11           But in -- in this setting, we want to make      03:18



        12    sure that your answers are accurate.  And -- and to    03:18



        13    do that, we need to make sure my question gets out     03:18



        14    first.  Okay?                                          03:18



        15          A.   I understand.                               03:19



        16          Q.   And that helps our Madam Court Reporter,    03:19



        17    because she can't take two conversations down at the   03:19



        18    same time -- well, she probably could, but most        03:19



        19    normal ones can't.  Okay?  Fair enough?                03:19



        20          A.   Fair.                                       03:19



        21          Q.   So if -- the reason I say that, too, is     03:19



        22    that in a normal conversation, if I -- if I put my     03:19



        23    hand out (indicating) and say, Let me finish, or       03:19



        24    something along those lines, Boy, that's -- like,      03:19



        25    that's a rude person.                                  03:19
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         1           In this setting, I might do that.  And that's   03:19



         2    not intended to be rude, it's actually intended to     03:19



         3    make sure that your testimony is accurate.  Okay?      03:19



         4           So sometimes I may just put my hand out just



         5    to say, Hey, I'm still -- let me finish.               03:19



         6           There's another element at work here -- where   03:19



         7    are you originally from, by the way?                   03:19



         8          A.   I grew up in Oklahoma.                      03:19



         9          Q.   Okay.  Well, then you kind of               03:19



        10    understand.  I'm from Texas.  We don't always talk     03:19



        11    as fast as other people.  And it can be sometimes      03:19



        12    frustrating to wait for us to get done with our        03:19



        13    question.                                              03:19



        14           And so that may be an element, too.  I may      03:19



        15    just put my hand out, let you know, I'm almost done    03:19



        16    (indicating) before you can answer.  All right?        03:19



        17          A.   Okay.                                       03:19



        18          Q.   Along those same lines, I'll try not to     03:19



        19    interrupt you.  And if I do, or if you feel like I'm   03:19



        20    cutting you off -- it's not intentional, by the        03:20



        21    way -- but if you feel like I'm doing that, please     03:20



        22    feel free to tell me, Hey, sir, I've still got a       03:20



        23    little bit more to say and I will let you -- let you   03:20



        24    talk.  All right?                                      03:20



        25          A.   Okay.                                       03:20
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         1          Q.   And if you don't understand a question      03:20



         2    of mine, let me know.  It's very important to me,      03:20



         3    actually, that you understand these questions in       03:20



         4    this case.  And that you understand what I'm asking    03:20



         5    you because this is a very important matter.           03:20



         6           And your testimony is very important to me,     03:20



         7    to these families and to the case.  So if you don't    03:20



         8    understand it, please let me know so I can make sure   03:20



         9    you do.  All right?                                    03:20



        10          A.   All right.                                  03:20



        11          Q.   By the same token, then, can we get an      03:20



        12    agreement that I do ask you a question, you don't      03:20



        13    ask me to rephrase it and you answer, I can assume     03:20



        14    that you both understood my question and that the      03:20



        15    answer you gave was as -- a full answer to that        03:20



        16    question, so I can move on?                            03:20



        17          A.   Yeah, that's fair.                          03:20



        18          Q.   The only other thing is head nods and       03:20



        19    uhs-huhs, right?  There may be an occasion -- you're   03:21



        20    doing a good job so far -- but there may be an         03:21



        21    occasion were you just nod your head in agreement or   03:21



        22    in disagreement, or you say uh-huh or yep or           03:21



        23    something along those lines, and Madam Court           03:21



        24    Reporter here will put down, Witness nods head or      03:21



        25    "u-h, u-h" and -- and that's it.                       03:21
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         1           And even though everyone in the room and the    03:21



         2    video may understand what you mean, again, going       03:21



         3    back to really caring about the accuracy of your       03:21



         4    testimony, I may, from time to time, say, Colonel,     03:21



         5    was that a yes?  Was that a no?                        03:21



         6           And again, that would be rude normally, but     03:21



         7    that's not my intention.  It's to make sure that       03:21



         8    I -- we get your testimony accurately down on paper.   03:21



         9          A.   That's fair.                                03:21



        10          Q.   Is that fair?  Okay?                        03:21



        11          A.   Fair.



        12          Q.   Enough with that boring stuff.  Let         03:21



        13    me -- let me ask you a little bit about your           03:21



        14    preparation, if you don't mind --                      03:21



        15          A.   Sure.                                       03:21



        16          Q.   -- for this deposition.  Can you tell me    03:21



        17    what you reviewed in preparation for this              03:21



        18    deposition?                                            03:22



        19          A.   So, Mr. Furman and I went over some of      03:22



        20    the documents yesterday, some of the memoranda that    03:22



        21    I had signed, charge sheet that I had signed.  Email   03:22



        22    traffic from the legal office back to me.  And those   03:22



        23    kinds of things.                                       03:22



        24          Q.   Okay.  And you said you -- you reviewed     03:22



        25    these documents yesterday?                             03:22
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         1          A.   Yes.                                        03:22



         2          Q.   Did you review them in person with          03:22



         3    Mr. Furman?                                            03:22



         4          A.   I did.                                      03:22



         5          Q.   Okay.  Now, I'm not asking you to tell      03:22



         6    me what you talked about because that's between you    03:22



         7    and the attorney, but prior to that, had you been      03:22



         8    sent any documents to look at via email or other       03:22



         9    format to review in preparation for your deposition?   03:22



        10          A.   I had not.                                  03:22



        11          Q.   Okay.  So the entire universe of            03:22



        12    documents you reviewed was yesterday in person given   03:22



        13    to you by Mr. Furman?                                  03:22



        14          A.   That's correct.                             03:22



        15          Q.   Okay.  In terms of people you met with      03:22



        16    in preparation for your deposition, who did you meet   03:22



        17    with?                                                  03:22



        18          A.   I met with Mr. Furman.                      03:22



        19          Q.   Anybody else?                               03:22



        20          A.   No.                                         03:22



        21          Q.   Did you talk about anybody else in the      03:22



        22    Air Force or otherwise, not including Mr. Furman,      03:22



        23    about your deposition or about the case and your       03:23



        24    involvement in it prior to taking this deposition?     03:23



        25          A.   I did.                                      03:23
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         1          Q.   Okay.  Can you tell me about that?          03:23



         2          A.   So the Air Force legal office originally    03:23



         3    contacted me and said, Hey, we're going to need to     03:23



         4    schedule a deposition.  I shot a note to my            03:23



         5    commander letting him know that I'll be doing a        03:23



         6    deposition.                                            03:23



         7           And I also shot one to our judge advocate       03:23



         8    there at the Air Force academy.  At the time, I        03:23



         9    assumed it was going to occur there at the academy,    03:23



        10    so I wanted him to be aware that it -- you know, if    03:23



        11    it was going to be on his facility.                    03:23



        12           And then I had a conversation with, you know,   03:23



        13    my commander, the chief and the director of staff,     03:23



        14    our small group, that, Hey, I'm going to be out.       03:23



        15    I've got to do this deposition, you know, so...        03:23



        16          Q.   In any of those conversations -- I'm        03:23



        17    sorry, those communications, did you discuss the       03:23



        18    factual matter that you'd be testifying on?            03:23



        19          A.   Only -- only that it was related to         03:24



        20    Airman Kelley and that I was squadron commander at     03:24



        21    the time when he was at Holloman.                      03:24



        22          Q.   Okay.  Did they respond to that in any      03:24



        23    way relating to subject matter of the case or the      03:24



        24    testimony?                                             03:24



        25          A.   No.                                         03:24
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         1          Q.   Okay.  And let me ask you --                03:24



         2           MR. ALSAFFAR:  Actually, Austin -- or,          03:24



         3    Mr. Furman, I'm sorry, can you just read into the      03:24



         4    record for me the documents that you reviewed with     03:24



         5    Colonel Bearden in preparation for his deposition?     03:24



         6           MR. FURMAN:  I can do that and I can give you   03:24



         7    a copy of this was of the debarment request has a      03:24



         8    DoD IG Bates of 180, but no USA Bates.                 03:24



         9           We also reviewed USA15086 through 92, the       03:24



        10    Devin Kelley charge sheet.  USA14963, letter to 49th   03:24



        11    Wing Commander dated July 26th, 2012.                  03:24



        12           USA 14860, letter to 49th Wing Commander        03:25



        13    dated August 15th, 2012.  USA 13356 through -59,       03:25



        14    Report of Result of Trial.                             03:25



        15           USA 13360, Recommendation Regarding Security    03:25



        16    Clearance dated November 14th, 2012.  A Duty Status    03:25



        17    Change document that doesn't have a Bates.  Here's a   03:25



        18    copy.                                                  03:25



        19           (Document tendered.)                            03:25



        20           MR. ALSAFFAR:  Do you know what -- this copy    03:25



        21    you're handing me doesn't have a Bates or a DoDIG      03:25



        22    number on it, so has this been produced?               03:25



        23           MR. FURMAN:  I'm sure it has, yes.              03:25



        24           MR. ALSAFFAR:  Okay.  Do you know what it is?   03:25



        25    What the production number is, Bates number is?  In    03:25
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         1    other words, I know this one doesn't have one on it,   03:25



         2    but do you know what the Bates number is?              03:25



         3           MR. FURMAN:  I don't.                           03:25



         4           MR. ALSAFFAR:  Okay.                            03:25



         5           MR. FURMAN:  He also reviewed USA14704          03:26



         6    through -709, the Letter of Reprimand dated            03:26



         7    April 17th, 2012.  And lastly, USA 17623 through       03:26



         8    -25, Pretrial Confinement memo.                        03:26



         9           MR. ALSAFFAR:  Okay.                            03:26



        10          Q.   (By Mr. Alsaffar)  Is it okay to refer



        11    to you as Colonel Bearden?                             03:26



        12          A.   Sure.



        13          Q.   That's your current rank, correct?          03:26



        14          A.   That's correct.                             03:26



        15          Q.   Okay.  Colonel, can you tell us what        03:26



        16    your current employment situation is with the Air      03:26



        17    Force?                                                 03:26



        18          A.   So, I'm the Vice Commander in the 10th      03:26



        19    Air Base Wing at the United States Air Force           03:26



        20    Academy.                                               03:26



        21          Q.   How long have you been there?               03:26



        22          A.   About 18 months.                            03:26



        23          Q.   All right.  And can you tell us what        03:26



        24    time period you were stationed at Holloman Air Force   03:26



        25    Base in New Mexico?                                    03:27
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         1          A.   Sure.  I was there from June of 2012 to     03:27



         2    June of 2014.                                          03:27



         3          Q.   And what was your position while you        03:27



         4    were at Holloman Air Force Base from June of 2012 to   03:27



         5    June of 2014?                                          03:27



         6          A.   Correct.  I was the commander of the        03:27



         7    49th logistics readiness squadron.                     03:27



         8          Q.   All right.  And how would you describe      03:27



         9    your job duties and responsibility as commander of     03:27



        10    the Logistics Readiness Squadron at the 49th?          03:27



        11          A.   All right.  So, I was responsible for       03:27



        12    the morale, health, welfare of that unit.  And that    03:27



        13    unit -- that unit's mission, which was to provide      03:27



        14    logistics support to the 49th Wing and it's units.     03:27



        15          Q.   And who was the person immediately above    03:27



        16    you in your chain of command in terms of supervisory   03:27



        17    authority?



        18          A.   That was Colonel Kevin Bennett.  He was     03:27



        19    the 49th Mission Support Group Commander.              03:27



        20          Q.   Kevin Bennett, 49th Mission Support         03:28



        21    Group Commander?                                       03:28



        22          A.   Correct.                                    03:28



        23          Q.   And what was his rank?                      03:28



        24          A.   Colonel.                                    03:28



        25          Q.   Colonel.  Okay.  And who was above him      03:28
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         1    in the chain of command?                               03:28



         2          A.   Colonel Andy Croft, or Andrew Croft, is     03:28



         3    the 49th Wing Commander.                               03:28



         4          Q.   Who was above Colonel Croft in your         03:28



         5    chain of command at the time you were at Holloman      03:28



         6    Air Force Base?



         7          A.   I honestly don't remember.                  03:28



         8          Q.   Okay.  What was the position?               03:28



         9          A.   So, yeah.  So he would have a numbered      03:28



        10    Air Force commander, a three-star commander and a      03:28



        11    four-star at Air Combat Command.                       03:28



        12          Q.   So there would be a -- when you say         03:28



        13    "numbered Air Force," I believe this number was        03:28



        14    12th?                                                  03:28



        15          A.   Right.                                      03:28



        16          Q.   So 12th Air Force.  And you said that       03:28



        17    would be a one-star general?                           03:28



        18          A.   So typically, that's a three-star.  Or,     03:28



        19    I think -- I think then it was a three-star --         03:29



        20          Q.   Okay.



        21          A.   -- and now it may not be.  And then the     03:29



        22    Air Combat Command Commander is a four-star.           03:29



        23          Q.   Okay.  Air Combat Commander, ACC, would     03:29



        24    be the one supervisory commander above the 12th Air    03:29



        25    Force Commander?                                       03:29
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         1          A.   Correct.                                    03:29



         2          Q.   And who's above the ACC?                    03:29



         3          A.   So the chief of staff of the Air Force      03:29



         4    and the Secretary of the Air Force.                    03:29



         5          Q.   Secretary is over the chief of staff,       03:29



         6    right?                                                 03:29



         7          A.   Correct.                                    03:29



         8          Q.   And the Secretary of Air Force reports      03:29



         9    to the President?                                      03:29



        10          A.   That's correct.                             03:29



        11          Q.   Okay.  All right.  Thank you for taking     03:29



        12    me through -- the chain of command is always           03:29



        13    important for us to understand in these situations.    03:29



        14           All right.  Now, who was immediately below      03:29



        15    you under your command in a supervisory level while    03:29



        16    you were at Holloman Air Force Base?                   03:29



        17          A.   So I had several subordinates.  I had       03:29



        18    several flight commanders.  So squadron                03:30



        19    organization, you have the commander and then you      03:30



        20    have the flights.                                      03:30



        21           For example, a fuels flight, a                  03:30



        22    material-management flight.  A vehicle-management      03:30



        23    flight.  So there were four or five, I don't           03:30



        24    remember, flight commanders that worked for me.        03:30



        25          Q.   Okay.
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         1          A.   I had a senior enlisted leader, a chief,    03:30



         2    E-9, that was the squadron chief that worked for me.   03:30



         3    A major, who was the operations officer, squadron      03:30



         4    operations officer that worked for me.                 03:30



         5           The First Sergeant, who was, you know, my       03:30



         6    advisor on enlisted discipline and those kinds of      03:30



         7    issues.  And then my secretary.  And I think that's    03:30



         8    it for the subordinates that I had.                    03:30



         9          Q.   Okay.  Okay.  Thank you for that.  What     03:30



        10    was the rank of the four or five flight commanders,    03:30



        11    what was their rank generally?                         03:31



        12          A.   They tend to be first lieutenants or        03:31



        13    captains.                                              03:31



        14          Q.   And then, what is generally the rank of     03:31



        15    the squadron chief?                                    03:31



        16          A.   Chief Master Sergeant, E-9.                 03:31



        17          Q.   And then you said you had major -- a        03:31



        18    major level of -- as a squadron's operations           03:31



        19    officer, did I get that right?                         03:31



        20          A.   Correct.                                    03:31



        21          Q.   Okay.  And that was the rank of major?      03:31



        22          A.   Rank of major, duty title, operations       03:31



        23    Officer.                                               03:31



        24          Q.   Okay.  Thank you.  Thank you for that.      03:31



        25    And you were describing -- you described for me a      03:31
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         1    little bit -- well, I think you described fairly       03:31



         2    what your -- your responsibilities were when you       03:31



         3    were a commander of the -- can we just call it "LRS"   03:31



         4    for Logistics Readiness Squadron for the rest of



         5    this deposition?                                       03:31



         6          A.   Yes.                                        03:31



         7          Q.   Okay.  Be on the same page, and I'll try    03:31



         8    to do that and make sure we make it as efficient as    03:31



         9    possible.



        10           You've already given me a description of your   03:32



        11    job responsibilities while you were a commander of     03:32



        12    the 49th LRS at Holloman Air Force Base.  So, what I   03:32



        13    would like to do is just ask you a couple of quick     03:32



        14    questions about your background.                       03:32



        15           First of all, while you were squadron --        03:32



        16    excuse me, while you were the commander of the LRS     03:32



        17    49th division at Holloman Air Force Base, you          03:32



        18    were -- you were at all times, a federal employee of   03:32



        19    the federal government, correct?                       03:32



        20          A.   Correct.                                    03:32



        21          Q.   And while you were a commander at           03:32



        22    Holloman Air Force Base, you were working within the   03:32



        23    course and scope of your employment for the federal



        24    government, correct?                                   03:32



        25           MR. FURMAN:  Objection; legal conclusion.       03:32
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         1    You can answer.



         2           MR. ALSAFFAR:  You can answer.                  03:32



         3          A.   Yes.                                        03:32



         4          Q.   (By Mr. Alsaffar)  Oh, one thing I did      03:32



         5    not tell you about deposition ground rules.  We both   03:32



         6    may object during the deposition, that's normal.       03:32



         7    You are still required to answer the question.         03:32



         8           And you -- normally, you'll hear an objection   03:32



         9    sound like "objection; form," something along those    03:32



        10    lines.  And that's just some legal stuff we have to    03:32



        11    do to preserve the record.                             03:32



        12           It doesn't mean that you cannot answer the      03:32



        13    question; in fact, you still should answer the         03:33



        14    question.



        15           The only time you shouldn't answer a question   03:33



        16    is if he specifically instructs you and says,          03:33



        17    Colonel Bearden, I'm instructing you not to answer     03:33



        18    that question.  Does that make sense?                  03:33



        19          A.   I understand.                               03:33



        20          Q.   Okay.  All right.  And I apologize, I       03:33



        21    didn't tell you that.                                  03:33



        22           Now, can you tell -- can you give me your       03:33



        23    understanding of why you're testifying today?          03:33



        24          A.   So, Airman Devin Kelley was assigned to     03:33



        25    my unit subsequent to his service in the Air Force.    03:33
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         1    He committed some heinous crimes.                      03:33



         2           And now, you know, the various survivors and    03:33



         3    families of those that were killed and injured are     03:33



         4    suing in a civil proceeding for damages.               03:33



         5           And being that I was his commander at the       03:33



         6    time you-all are interested in, I'm sure, how I        03:33



         7    handled that, what I did and why I did it.             03:34



         8          Q.   Okay.  Well, that's pretty good --          03:34



         9    that's a pretty good summation.                        03:34



        10           And when did you first become aware of what     03:34



        11    happened to these families in that little church in    03:34



        12    Sutherland Springs, Texas?



        13          A.   So I think it was the day of, I got a --    03:34



        14    if I remember right, it was a text message from one    03:34



        15    of my former folks, or an email, saying, Sir, wasn't   03:34



        16    this Airman Kelley in our unit?  And that's the way    03:34



        17    I learned about it.                                    03:34



        18          Q.   Okay.  And who was it that -- who did       03:34



        19    you think it was that texted you?                      03:34



        20          A.   I think it was Nathan McLeod-Hughes, who    03:34



        21    was my operations officer at the time that I was the   03:34



        22    commander.                                             03:34



        23          Q.   I got a chance to meet Major Hughes and     03:34



        24    talk to him about this case, as well --                03:34



        25          A.   Right.                                      03:34
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         1          Q.   -- recently.  Did you -- when -- when       03:34



         2    Major Hughes contacted you after the shooting, did     03:34



         3    he remember who Devin Kelley was?                      03:35



         4          A.   So, as I recall, he sent something to me    03:35



         5    saying, Hey, Sir, isn't this Airman Devin Kelley?      03:35



         6    And then I shot a note to my former First Sergeant,    03:35



         7    then Chief Wolfe, and said, Hey, isn't this Devin      03:35



         8    Kelley, you know, our Devin Kelley?                    03:35



         9          Q.   Yeah.



        10          A.   And then he said yes --                     03:35



        11          Q.   And your --                                 03:35



        12          A.   -- the fact it was.                         03:35



        13          Q.   See, I did it wrong.  I interrupted you.    03:35



        14    I apologize.  You mentioned First Sergeant Wolfe,      03:35



        15    that's First Sergeant Tracy Wolfe, correct?



        16          A.   That's correct.                             03:35



        17          Q.   Okay.  And First Sergeant Tracy Wolfe       03:35



        18    was your First Sergeant at Holloman Air Force Base     03:35



        19    while Devin -- when Devin Kelley was on that base,     03:35



        20    correct?                                               03:35



        21          A.   That's correct.                             03:35



        22          Q.   Okay.  Did you have any -- did you have     03:35



        23    a memory of Devin Kelley when you heard about this     03:35



        24    shooting?                                              03:35



        25          A.   I did.  So, I -- I remembered seeing him    03:35
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         1    in our holding cell there at Holloman.  And I          03:35



         2    remembered seeing him when he came back from prison    03:36



         3    at Mira Mar and did, I guess, what you would call,     03:36



         4    you know, the final exit interview with me.  It was    03:36



         5    my final chance to talk to him before he was           03:36



         6    released from the Air Force.                           03:36



         7          Q.   And I just want to make sure that the       03:36



         8    record is clear is that, you remembered specifically   03:36



         9    meeting in person with Devin Kelley at the holding     03:36



        10    cell in Holloman Air Force Base in 2012?               03:36



        11          A.   That's correct.                             03:36



        12          Q.   And you also remember meeting personally    03:36



        13    with Devin Kelley when he was -- when he served --     03:36



        14    finished out his prison sentence at Mira Mar and was   03:36



        15    returned back to Holloman Air Force Base for           03:36



        16    out-processing; is that --                             03:36



        17          A.   That's correct.                             03:36



        18          Q.   Okay.  And when you were told about the     03:36



        19    mass shooting that he committed in Sutherland          03:36



        20    Springs at that church, did you immediately            03:36



        21    remember, oh, I remember meeting with him on those     03:37



        22    occasions and I remember who he was?                   03:37



        23          A.   Yes.                                        03:37



        24          Q.   Okay.  And did you remember anything        03:37



        25    else about Devin Kelley, other than those two          03:37
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         1    in-person meetings that you had with him?              03:37



         2          A.   No.  I mean, I remember his -- his case     03:37



         3    and, you know, things associated with it.              03:37



         4          Q.   So that's what I want to know.  I would     03:37



         5    just like to know what your independent recollection



         6    was of Devin Kelley's case and the things associated   03:37



         7    with it, as you put it.  Can you tell what that was?   03:37



         8          A.   Sure.  I remembered that, you know, this    03:37



         9    was an airman that we had -- after I took command      03:37



        10    that, you know, I met with in the -- the holding       03:37



        11    cell.                                                  03:37



        12           My -- my memory was flawed.  I thought that     03:37



        13    he had -- at the time, I was thinking that he had      03:37



        14    previously been convicted, but after reviewing the     03:37



        15    documents, I now remember that, no, I served him the   03:37



        16    charges and then -- then he was convicted.             03:38



        17           And that, you know, he went to Mira Mar,        03:38



        18    served his prison sentence.  Came back to the unit     03:38



        19    and then was discharged and sent to the -- back to     03:38



        20    civilian life.                                         03:38



        21          Q.   Um-hum.



        22          A.   The thing that -- your specific question    03:38



        23    about, you know -- I think if I understand,            03:38



        24    you're -- you're interested in what went through my    03:38



        25    mind when I heard that this was him.                   03:38
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         1           And that was that I remember him being in my    03:38



         2    office and me telling him, essentially, Look, you've   03:38



         3    paid your debt to society.                             03:38



         4          Q.   Right.                                      03:38



         5          A.   And you're leaving the Air Force, but       03:38



         6    you can go make something of yourself.  And I don't    03:38



         7    remember the -- the words, but that was the memory     03:38



         8    that when I heard about this horrific incident.        03:38



         9           That's what came to mind was me telling him     03:38



        10    that on the day that we finally out-processed him      03:39



        11    out of the Air Force.                                  03:39



        12          Q.   And what do you remember about the --       03:39



        13    the time period while you were commander of the 49th   03:39



        14    LRS at Holloman, the time period when Devin Kelley     03:39



        15    was actually being investigated and prosecuted on      03:39



        16    your base; do you -- do you remember that period?      03:39



        17          A.   Actually, very little.  So, you know,       03:39



        18    I -- I took command on the 30th of June.  I remember   03:39



        19    that because that was my anniversary.                  03:39



        20           So I took command on my wedding anniversary     03:39



        21    and then I relinquished command two years later on     03:39



        22    my anniversary, so I remember those two dates.         03:39



        23           But aside from that, my -- my association       03:39



        24    with Airman Kelley at the time was really limited to   03:39



        25    two in-person incidents, separated by a time that he   03:39
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         1    was in prison.                                         03:39



         2           And so, you know, everything else, all my       03:39



         3    other dealings were, you know, paperwork that First    03:40



         4    Sergent's working with the legal office, you know,     03:40



         5    Hey, Sir, we need you to sign this, we need -- you     03:40



         6    know, we need to -- legal office, Hey, Colonel         03:40



         7    Bearden, you need to read, you know, these charges     03:40



         8    to him.                                                03:40



         9           That's the incident where I met him in the      03:40



        10    holding cell, you know, those kinds of things.  So     03:40



        11    pretty limited interactions with him as an             03:40



        12    individual.



        13          Q.   And when you say, Read these charges to     03:40



        14    him, you're talking about the point at which he was    03:40



        15    indicted with charges, but yet to be tried of those    03:40



        16    charges?                                               03:40



        17          A.   That's correct, yes.  So I had to --        03:40



        18    they gave me -- it's, essentially, a script that I     03:40



        19    had to read to him saying, Hey, you're being charged   03:40



        20    with the following.  We had to sign it.  And then,     03:40



        21    you know, his court-martial followed those charges.    03:40



        22          Q.   And the time that you took command of       03:40



        23    Holloman Air Force Base was June 30th, 2012, by that   03:40



        24    time, you're aware that Devin Kelley had already had   03:41



        25    multiple accusations of domestic abuse and assault     03:41
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         1    of -- of -- abuse of a child levied against him; you   03:41



         2    knew that, right?                                      03:41



         3          A.   Actually, I -- I didn't.  I knew that we    03:41



         4    had an airman that was in the holding cell in          03:41



         5    pretrial confinement, as we call it.  And that there   03:41



         6    was going to be charge -- a court-martial for him.     03:41



         7           But the specificity of what he had done and     03:41



         8    that kind of thing, no, at my change of command, I     03:41



         9    wasn't aware of those details.                         03:41



        10          Q.   How did you -- how were you made aware,     03:41



        11    Colonel, of, when you came to the Holloman Air Force   03:41



        12    Base command June 30, 2012, how were you made aware    03:41



        13    of Devin Kelley's situation?                           03:41



        14          A.   So, I don't remember for sure.              03:41



        15          Q.   Okay.                                       03:41



        16          A.   My turnover with my predecessor was         03:41



        17    pretty limited, which isn't uncommon.  Typically,      03:42



        18    you know, we keep those fairly short, and tell --      03:42



        19    you tell the inbound commander, you know, Hey, this    03:42



        20    is -- these are some of the big issues and that kind   03:42



        21    of thing.                                              03:42



        22           I assume -- I don't remember this, but I        03:42



        23    assume that Frank Marconi, who was my predecessor,     03:42



        24    you know, told me, Hey, you've got a -- an airman in   03:42



        25    pretrial confinement and, you know, legal and the      03:42
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         1    First Sergeant will get you caught up on the           03:42



         2    details, you know, but I honestly, I don't remember    03:42



         3    how I got the specificity of what he had been          03:42



         4    charged with.                                          03:42



         5           Certainly, when it came to, you know, the day   03:42



         6    where legal came and said, All right, sir, you need    03:42



         7    to go to the holding facility and you need to read     03:42



         8    him these charges; well, certainly, at that time, I    03:42



         9    would have been aware of the details because I had     03:42



        10    to read to him what he was charged with.               03:43



        11          Q.   Okay.  So, you -- when we see the charge    03:43



        12    sheet, those are the charges and the indicted and      03:43



        13    specifications against Devin Kelley, that's what's     03:43



        14    listed on there?                                       03:43



        15          A.   That's correct.                             03:43



        16          Q.   Right?  And so, we've gone through the      03:43



        17    indictment process at that part.  And the next step    03:43



        18    is the trial process, right?                           03:43



        19          A.   That's correct.                             03:43



        20          Q.   So when you were doing that with Devin      03:43



        21    Kelley at the point as the commander at Holloman Air   03:43



        22    Force Base, you-all -- you knew and the base knew at   03:43



        23    that point that you-all -- you had reasonable          03:43



        24    grounds to believe that he had committed those         03:43



        25    offenses so that they could now go to trial?           03:43
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         1          A.   I would only correct a couple things:       03:43



         2    One, you said that, you know, I was the commander of   03:43



         3    Holloman Air Force Base, I -- I wasn't, of the LRS.    03:43



         4           And that certainly I knew, but to go so far     03:43



         5    as to say that the base knew, you know, I -- from me   03:43



         6    doing that, I can't -- I don't think that's a -- a     03:43



         7    logical leap to assume that the base knew that that    03:43



         8    was the case.                                          03:44



         9          Q.   I think those are two fair points, so if    03:44



        10    you don't mind, I'm going to correct my mistake so     03:44



        11    that your testimony is clear.  So I'll limit it        03:44



        12    to -- to you --                                        03:44



        13          A.   Okay.



        14          Q.   -- and I want to correct the way I          03:44



        15    phrased your -- we've been taking so many folks at     03:44



        16    various levels that when that happens, I want to       03:44



        17    encourage you to correct me, and I appreciate when     03:44



        18    you do because then I can actually get it more         03:44



        19    accurate for the record.                               03:44



        20          A.   Oh, absolutely.                             03:44



        21          Q.   And I thank you for that.                   03:44



        22           So when -- so at that point when you were       03:44



        23    meeting with Devin Kelley the first time, shortly      03:44



        24    after June 30, 2012, you, as the commander of the      03:44



        25    49th LRS at that point had reasonable grounds to       03:44
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         1    believe that he had committed those offenses charged



         2    against him and you were -- you-all were getting       03:44



         3    ready for the trial?                                   03:44



         4          A.   That's correct.                             03:44



         5          Q.   Okay.  And you had -- you had               03:44



         6    mentioned -- I think you had mentioned just a minute   03:44



         7    ago -- and it was going to be in my next question,     03:44



         8    so I think you were just a step ahead of me -- was,    03:44



         9    I think you stated that to get up to speed, so to      03:44



        10    speak, on what Devin Kelley's situation was when you   03:45



        11    were told that you had to go meet him in the           03:45



        12    confinement facility, that you spoke with your First   03:45



        13    Sergeant and -- and legal --                           03:45



        14          A.   Um-hum.                                     03:45



        15          Q.   -- to try to get up to speed; did I get     03:45



        16    that correctly?                                        03:45



        17          A.   That -- so, close.  Certainly, legal        03:45



        18    came to me and, you know, and they said, All right.    03:45



        19    Here's this -- this is how this is going to go.        03:45



        20           You know, the unique thing is that, as a        03:45



        21    squadron commander, this isn't something that you      03:45



        22    would have normally done.  In fact, that's the only    03:45



        23    time in two separate times being in command that       03:45



        24    I've ever done that.                                   03:45



        25           And so the legal advice and guidance on how     03:45
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         1    this needs to go, the specificity of you have to       03:45



         2    read every word to him, you know, this has to be       03:45



         3    done in his presence, all of that.  So -- so, they     03:45



         4    came to me with this is -- this is how this needs to   03:45



         5    happen.                                                03:46



         6          Q.   Okay.  And when you say legal came to       03:46



         7    you, you're talking about the staff judge              03:46



         8    advocate --                                            03:46



         9          A.   That's correct.



        10          Q.   -- office.



        11          A.   Yes.  The staff judge advocate office at    03:46



        12    49th Wing at Holloman, one of their lawyers came to    03:46



        13    me and said, Okay.  This is how this needs to          03:46



        14    proceed.                                               03:46



        15          Q.   Do -- do you happen -- and by the way,      03:46



        16    we have that document, it's right here (indicating)    03:46



        17    in this horribly large-looking file, and we'll go      03:46



        18    through it.                                            03:46



        19           And -- but do you just happened to remember     03:46



        20    from memory who that staff judge advocate was?         03:46



        21          A.   I don't.  I -- I remember it being a        03:46



        22    male.                                                  03:46



        23          Q.   Okay.  And the -- you said the -- I         03:46



        24    think the other person who helped you with this was    03:46



        25    the First Sergeant?                                    03:46
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         1          A.   Right.                                      03:46



         2          Q.   Was it Tracy Wolfe?                         03:46



         3          A.   Correct, yes.  So, Sergeant Wolfe was my    03:46



         4    First Sergeant.  And -- in a -- in a squadron, that    03:46



         5    First Sergeant is working back and forth with legal    03:46



         6    getting things in order, bringing them to the          03:46



         7    commander.                                             03:46



         8           So, oftentimes, in legal situations where       03:46



         9    you're dealing with something with an airman, that's   03:47



        10    the person that's going between with.                  03:47



        11           If my memory serves, though, for this           03:47



        12    specific, you know, incident where I'm going to meet   03:47



        13    with him, if I remember right, legal actually came     03:47



        14    to see me and say, Okay, sir, here's what you have     03:47



        15    to do.  This is -- you have to read every word.  You   03:47



        16    have to sign it in his presence, that kind of thing.   03:47



        17          Q.   Okay.  And do you know what Tracy           03:47



        18    Wolfe -- First Sergeant Tracy Wolfe's role was in      03:47



        19    helping you get up to speed and what she -- what he    03:47



        20    was doing to get you the information you needed?       03:47



        21          A.   Sure.  So, he would have been               03:47



        22    corresponding with legal, you know, working with the   03:47



        23    secretary to get the time on my calendar to have       03:47



        24    legal come in and speak to me, brief me up,            03:47



        25    coordinate it with Security Forces on the time for     03:47
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         1    us to go over and -- and meet with Airman Kelley,      03:47



         2    you know, all of those kinds of details.               03:48



         3           He would, you know, speak to me about -- so     03:48



         4    I'll fast forward a little bit --                      03:48



         5          Q.   Sure.



         6          A.   -- so when Airman Kelley was coming back    03:48



         7    from prison, he said, Okay, sir, you know, you need    03:48



         8    to be aware, he made threats against the unit prior    03:48



         9    to you taking over the unit.  We should take some      03:48



        10    precautionary measures to make sure that we're -- we   03:48



        11    keep the unit safe when he gets back.                  03:48



        12           So, those are examples of the kinds of things   03:48



        13    that Sergeant Wolfe, as a -- as a First Sergeant,      03:48



        14    would be doing for me as a commander.                  03:48



        15          Q.   So in June -- the June 30th, 2012, time     03:48



        16    frame when you were getting caught up to speed about   03:48



        17    Devin Kelley's past, Tracy Wolfe was one of the        03:48



        18    persons who let you know about his history on          03:48



        19    Hollo -- at Holloman, correct?                         03:48



        20          A.   So, certainly, Sergeant Wolfe let me        03:48



        21    know about his history.  As far as the timeline of     03:48



        22    when he did that and, you know, the specific dates,    03:49



        23    I don't remember.                                      03:49



        24          Q.   That's okay.  We'll -- we'll try to get     03:49



        25    the --
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         1          A.   Okay.



         2          Q.   -- dates down with documents.  This is      03:49



         3    helpful just to get me a 35,000-foot view of what      03:49



         4    was happening when you got there, because you got      03:49



         5    there right in the middle of this Devin Kelley mess.   03:49



         6    And -- and so it's helpful for me to understand how    03:49



         7    you got caught up to speed going forward.              03:49



         8           So, I think, generally, what you're telling     03:49



         9    me is Tracy Wolfe communicated to you in some          03:49



        10    fashion that, Hey, Colonel, you need to know, this     03:49



        11    person, Devin Kelley.  Was -- I believe you said       03:49



        12    someone who made threats against the unit, and we      03:49



        13    need to take precautions to protect the people in      03:49



        14    our unit from Devin Kelley?                            03:49



        15          A.   For clarity, he did do that when Airman     03:49



        16    Kelley was coming back from Mira Mar.                  03:49



        17          Q.   Okay.



        18          A.   And so you-all have a memo that I signed    03:49



        19    asking for some specific debarment things and that     03:49



        20    kind of thing.



        21           So that's when he -- he told me, Hey -- I       03:50



        22    remember for sure then, that he told me, Hey,          03:50



        23    this -- this guy has threatened the unit before,       03:50



        24    that kind of thing.  I don't remember him telling me   03:50



        25    anything like that shortly after my change of          03:50
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         1    command.                                               03:50



         2          Q.   That's helpful.  Thank you.  Okay.  So      03:50



         3    what you're telling me that this -- what you're        03:50



         4    saying is that this communication about, Hey,          03:50



         5    Colonel, Devin Kelley's made threats against the       03:50



         6    unit and we need to protect the unit from Devin        03:50



         7    Kelley was when he was being brought back to           03:50



         8    Holloman after serving his sentence at Mira Mar?       03:50



         9          A.   That's correct.  Yes.  So I was trying      03:50



        10    to offer that as examples of things, you know,         03:50



        11    that -- where he's trying to, you know, guide or       03:50



        12    advise --                                              03:50



        13          Q.   Um-hum.



        14          A.   -- me as a commander.  But, you know, at    03:50



        15    the time when I got there, he wouldn't have had a      03:50



        16    reason to do that because Airman Kelley was in         03:50



        17    pretrial confinement, right, so he wouldn't be         03:50



        18    telling me that he was a threat to the unit.           03:51



        19           So that -- that's -- I was just trying to       03:51



        20    give you the clarity that when he made me aware of     03:51



        21    that, that I remember for sure, was when he was        03:51



        22    coming back from Mira Mar.                             03:51



        23          Q.   And -- and so what you're saying is that    03:51



        24    when -- when you got to the base at Holloman, Devin    03:51



        25    Kelley was in jail, so he wasn't a threat to anyone    03:51
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         1    because he was in jail?                                03:51



         2          A.   That's correct.                             03:51



         3          Q.   And did anyone at Holloman Air              03:51



         4    Force Base -- around the time you arrived in the       03:51



         5    June 12, 2012, time frame, try to get you up to        03:51



         6    speed and inform you of what they knew about Devin     03:51



         7    Kelley up to that point, end of June or early July



         8    of 2012?                                               03:51



         9          A.   I honestly don't remember.                  03:51



        10          Q.   That's okay.                                03:51



        11          A.   I do remember legal talking to me about     03:51



        12    the charge sheet and that kind of thing, but I don't   03:51



        13    remember.                                              03:51



        14          Q.   Okay.  Well, let's go through a couple      03:51



        15    of things.



        16          A.   Okay.



        17          Q.   And we'll start -- we'll just start



        18    rocking through these and -- and getting some more



        19    specifics on the record.



        20           First, let me just back up a little bit.  I'm   03:51



        21    going to hand you Deposition Exhibit No. 1.            03:52



        22           (Deposition Exhibit 1 was marked for



        23    identification.)                                       03:52



        24          Q.   (By Mr. Alsaffar)  This is simply just      03:52



        25    called a Deposition Notice.  This is essentially,
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         1    the subpoena to appear.                                03:52



         2           And I don't know whether you've seen this       03:52



         3    before.  Have you ever seen this before?               03:52



         4          A.   I have not.                                 03:52



         5          Q.   Okay.  I'm sorry, did you say, I have       03:52



         6    not?                                                   03:52



         7          A.   I have not.                                 03:52



         8          Q.   Okay.  And very simple, we just ask you     03:52



         9    to bring in your CV, which we have now, and any        03:52



        10    documents you reviewed in preparation for the          03:52



        11    deposition.  And I think you've identify all those     03:52



        12    already, correct?



        13          A.   Yes, sir.                                   03:52



        14          Q.   And just out of abundance of being          03:52



        15    thorough, have you brought anything, document-wise,    03:52



        16    with you to this deposition?                           03:52



        17          A.   I just brought my biography.                03:52



        18          Q.   Okay.  Great.  Might was well look at it    03:52



        19    since you brought, because I think I have it, but I    03:52



        20    always like to compare.                                03:52



        21           (Document tendered.)                            03:52



        22          Q.   (By Mr. Alsaffar)  Colonel, I'm going to    03:52



        23    hand you what's been marked as Deposition Exhibit      03:53



        24    No. 2.                                                 03:53



        25           (Deposition Exhibit 2 was marked for            03:53

�

                                                                 43





         1    identification.)                                       03:53



         2          Q.   (By Mr. Alsaffar)  Deposition Exhibit       03:53



         3    No. 2 is actually the CV or biography of you that      03:53



         4    was provided to us by the United States before         03:53



         5    today.                                                 03:53



         6          A.   Okay.                                       03:53



         7          Q.   And I believe it says that it's current     03:53



         8    as of January 2017, correct?                           03:53



         9          A.   That's correct.                             03:53



        10          Q.   And -- and so this Exhibit No. 2 looks      03:54



        11    like an accurate representation of your biography as   03:54



        12    of January 2017, correct?                              03:54



        13          A.   Yes, sir.                                   03:54



        14           (Deposition Exhibit 5 was marked for



        15    identification.)                                       03:54



        16          Q.   (By Mr. Alsaffar)  All right.  And then,    03:54



        17    let's go ahead and I'm going to hand you Exhibit       03:54



        18    No. 5, which is a biography that you provided to me    03:54



        19    just today, correct?                                   03:54



        20          A.   Correct.                                    03:54



        21          Q.   That's a true and correct copy of your      03:54



        22    biography?                                             03:54



        23          A.   Yes.                                        03:54



        24          Q.   And Exhibit 5 is current as of January      03:54



        25    2019?                                                  03:54
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         1          A.   Correct.                                    03:54



         2          Q.   Okay.  Great.  Simple.  I want to hand      03:54



         3    you this next exhibit, which is marked, I believe,     03:54



         4    No. 3.                                                 03:54



         5           (Deposition Exhibit 3 was marked for



         6    identification.)                                       03:54



         7          Q.   (By Mr. Alsaffar)  Colonel,                 03:54



         8    Exhibit No. 3 was provided also us -- to us by the     03:54



         9    government.  Usually, when the government provides     03:54



        10    us documents, they put a Bates stamp up.               03:54



        11           Because they provided this so late and just     03:54



        12    before this deposition, they forgot to put Bates       03:54



        13    stamps on this one.                                    03:54



        14           MR. FURMAN:  Objection; characterization.       03:54



        15           MR. ALSAFFAR:  It's true; it's true.            03:54



        16          Q.   (By Mr. Alsaffar)  This was just            03:54



        17    provided to us, but if you don't mind, it's -- if      03:54



        18    you don't mind actually reading it.  It's only two     03:54



        19    pages.                                                 03:55



        20           This -- the government lawyers represented to   03:55



        21    us that this is a description or a summary of a        03:55



        22    statement that you gave to the Department of Defense   03:55



        23    Office of Inspector General on January 11, 2018.       03:55



        24           What I would like to do, in fairness to you,    03:55



        25    is just read it quickly, or not, just read it over     03:55
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         1    and then I'll ask you a question or two.               03:55



         2          A.   Okay.                                       03:55



         3          Q.   Just tell me when you're done.              03:55



         4           (Deponent perused document.)                    03:55



         5          A.   Okay.                                       03:58



         6          Q.   (By Mr. Alsaffar)  Okay.  And,              03:58



         7    Colonel Bearden -- is Exhibit No. 3, correct?          03:58



         8          A.   That's correct.                             03:58



         9          Q.   Is Exhibit No. 3 a -- a fair and            03:58



        10    accurate representation of the statement that you      03:58



        11    gave to the DoD IG investigators?                      03:59



        12          A.   It is.                                      03:59



        13          Q.   And so is there -- everything in there      03:59



        14    in terms of the restatement of your testimony, is it   03:59



        15    true and correct and accurate?                         03:59



        16          A.   It seems to be the -- the one thing it      03:59



        17    talks about my -- I assumed command from Frank         03:59



        18    Marconi, if I read this right, who provided the        03:59



        19    information regarding Kelley being in confinement,     03:59



        20    and then it goes into the two --



        21          Q.   Um-hum.



        22          A.   -- face-to-face interactions.  So,          03:59



        23    certainly, those two fact-to-face interactions, I      03:59



        24    don't think, you know, Frank Marconi would have had    03:59



        25    awareness of that, but maybe that's -- maybe I'm       03:59
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         1    just reading -- understanding the wording --           03:59



         2          Q.   Yeah.



         3          A.   -- wrong, but...                            03:59



         4          Q.   Other than that, is there anything in       03:59



         5    here that you feel is misrepresenting what you told    03:59



         6    the IG?                                                03:59



         7          A.   No, sir.                                    03:59



         8          Q.   Okay.  Thank you for that.  I notice on     03:59



         9    Page 2 of your statement, Exhibit No. 3, you clarify



        10    for the DoD IG that the threats that you had, been     04:00



        11    informed about Kelley were of an                       04:00



        12    active-shooter-type-threat --                          04:00



        13          A.   Yes, sir.



        14          Q.   -- do you see that?  That is an accurate    04:00



        15    representation of what you told them?                  04:00



        16          A.   Yes, sir.  So, the -- you know, as I was    04:00



        17    mentioning a minute ago, you know, the First           04:00



        18    Sergeant prior to Kelley's return said he had made     04:00



        19    threats about shooting up the unit and leadership.     04:00



        20           So it wouldn't surprise me that when I was      04:00



        21    talking to them, I'd used that language, an            04:00



        22    active-shooter-type incident.                          04:00



        23          Q.   And so, when we're talking about him,       04:00



        24    this time frame in 2012 when you were at the command   04:00



        25    LRS 49th when you were describing the threats that     04:00
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         1    Devin Kelley had made were of an active-shooter        04:00



         2    type, we're talking about a mass-shooting-type         04:00



         3    threat that he was making to the unit?                 04:00



         4          A.   Right.  So the First Sergeant had           04:00



         5    advised me that he had made threats of shooting, you   04:00



         6    know, leadership and the implication was, you know,    04:01



         7    not against one person, multiple individuals, which    04:01



         8    I think is to your point.                              04:01



         9          Q.   Yes, it is.  Thank you.  All right.  So,    04:01



        10    at that time, you -- you knew, at least when you       04:01



        11    were -- at this time in sort of the June/July 2012     04:01



        12    time frame, and all the way throughout the time        04:01



        13    Devin Kelley was convicted, you knew that -- that,     04:01



        14    you know, you were dealing with a very dangerous       04:01



        15    person?                                                04:01



        16          A.   Again, for clarity --                       04:01



        17          Q.   Yes, sir.                                   04:01



        18          A.   -- when Sergeant Wolfe let me know about    04:01



        19    that, it was when he was coming back.  I mean,         04:01



        20    that's -- that's when I remember him saying, Hey,      04:01



        21    sir, we need to take some precautions because he had   04:01



        22    made these threats.                                    04:01



        23           I don't remember if somebody told me about      04:01



        24    those threats previously, but I definitely remember    04:01



        25    it when he was coming back, because that's when we     04:01
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         1    took some additional precautions.                      04:01



         2          Q.   And that would have been in the March       04:01



         3    2013 time frame?                                       04:01



         4          A.   '13, yes, sir.                              04:02



         5          Q.   Okay.  So when -- from the time that        04:02



         6    you -- whatever the time frame you were made aware     04:02



         7    of these specific threats of Devin Kelley, that        04:02



         8    Devin Kelley was making against the unit, these        04:02



         9    active-shooter, mass-shooting-type threats,            04:02



        10    certainly, by the end of March 2013, you were aware    04:02



        11    that Devin Kelley was a very dangerous person who      04:02



        12    was threatening to kill multiple people with guns,     04:02



        13    correct?                                               04:02



        14          A.   That's correct.                             04:02



        15          Q.   I see.                                      04:02



        16          A.   And that's -- you know, that's --           04:02



        17    you-all have a copy of that memo that I issued in --   04:02



        18    in direct response to the advise from my First         04:02



        19    Sergeant that, you know, we had a reason to be         04:02



        20    concerned with him coming back into the unit.          04:02



        21          Q.   So, at that -- that time, you were aware    04:02



        22    that Devin Kelley proposed that -- I'm sorry.  Let     04:02



        23    me restate that.



        24           At that time, so we'll say the March 2013       04:02



        25    time frame, you specifically, as the commander of      04:03
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         1    LRS 49th, were aware that Devin Kelley presented a     04:03



         2    specific risk of harm to the public, including your    04:03



         3    unit?                                                  04:03



         4           MR. FURMAN:  Objection to form; you can         04:03



         5    answer.                                                04:03



         6          A.   So, to my unit.  You said "to the           04:03



         7    public."  What I was made aware of is that he had      04:03



         8    made threats against the prior leadership.             04:03



         9          Q.   (By Mr. Alsaffar)  Right.                   04:03



        10          A.   And so, I wanted to take steps to ensure    04:03



        11    that nothing bad were to happen as he out-processed,   04:03



        12    which is, you know, not uncommon as you're             04:03



        13    out-processing folks, you know, that if they have a    04:03



        14    beef with their leadership, you know, you want to      04:03



        15    think through those kinds of things.                   04:03



        16          Q.   (By Mr. Alsaffar)  I'll -- I'll be happy    04:03



        17    to rephrase it.



        18           So, at that time, March 2013, as the            04:03



        19    commander of the 49th LRS at Holloman, you -- you      04:04



        20    knew specifically that Devin Kelley proposed an        04:04



        21    increased risk of harm to people in your unit at the   04:04



        22    base?                                                  04:04



        23          A.   That's --                                   04:04



        24           MR. FURMAN:  Objection to form; you can         04:04



        25    answer.                                                04:04
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         1          A.   That's correct.                             04:04



         2          Q.   (By Mr. Alsaffar)  Okay.  Let me -- let     04:04



         3    me take a step back, if I can.  Mr. Furman provided    04:04



         4    me with a document that doesn't have a Bates stamp     04:04



         5    number on it, but I'm sure -- and I -- I think I've    04:04



         6    seen this before, but this looks like a document       04:04



         7    that was produced to us in this case.                  04:04



         8           But you had specifically said that you had      04:04



         9    reviewed this document.  And so, if you don't mind     04:04



        10    looking at it and just tell me what it is.  I'm        04:04



        11    going to hand you Exhibit No. 4.                       04:04



        12           (Deposition Exhibit 4 was marked for



        13    identification.)                                       04:04



        14          A.   Okay.  So it's a Duty Status Change.        04:04



        15          Q.   (By Mr. Alsaffar)  Um-hum.



        16          A.   So it's an electronically signed duty       04:04



        17    status change changing Airman Devin Kelley's duty      04:04



        18    status from military confinement as a sentenced        04:04



        19    prisoner to present for duty.                          04:05



        20           So this would have likely been done in the      04:05



        21    personnel system upon his return from the brig at      04:05



        22    Mira Mar.                                              04:05



        23          Q.   Did -- does it -- what is the date of       04:05



        24    this document, if you can tell me?  It's got a         04:05



        25    backside to it just so you know, Colonel.              04:05
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         1          A.   Yes.  So it is digitally signed.  The       04:05



         2    first digital signature is on 1 April 2013, and the    04:05



         3    last digital signature is on 4 April 2013.             04:05



         4          Q.   Who are the digital signatures on that      04:05



         5    document?                                              04:05



         6          A.   They are from Senior Airman Aviane, from    04:05



         7    myself, Lieutenant Colonel then, Robert Bearden,       04:05



         8    from Staff Sergeant Vargas.  Senior Airman Aviane,     04:05



         9    Staff Sergeant Vargas.                                 04:05



        10           Civilian Denise Foley, Airman First Class       04:05



        11    Lawrence, Staff Sergeant Ramirez.  GS-7, civilian      04:05



        12    Evelyn Kemp, Staff Sergeant Vargas, again.  And then   04:06



        13    a Tech Sergeant Shannon.                               04:06



        14          Q.   What is the significance of this            04:06



        15    document and why did you review it, if you know, in    04:06



        16    preparation for your deposition?                       04:06



        17          A.   So --                                       04:06



        18           (Mr. Demerath left the deposition room.)        04:06



        19           MR. FURMAN:  And I'm just going to instruct     04:06



        20    you not to -- if I told you anything, not to repeat    04:06



        21    that.  It's your understanding of the document.        04:06



        22           MR. ALSAFFAR:  I agree.



        23           THE DEPONENT:  I understand.                    04:06



        24          A.   So, I don't -- from preparation, I don't    04:06



        25    have anything from preparation for deposition, but     04:06
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         1    by looking at it, it's a -- it's a military document   04:06



         2    used to change an individual's status.                 04:06



         3           So I'd like to say just about every day in      04:06



         4    your time on active duty is accounted for, you're      04:06



         5    either in a leave status, present for duty,            04:06



         6    et cetera, et cetera.                                  04:06



         7           And so this is changing his status from         04:06



         8    having been a prisoner to being present for duty.      04:07



         9          Q.   (By Mr. Alsaffar)  Okay.                    04:07



        10          A.   So my assumption, given the date of 31      04:07



        11    March at 925 hours for the effective date of when      04:07



        12    this happened, was this would be when he came back     04:07



        13    from Mira Mar and is being out-processed, which is     04:07



        14    likely why it's going through all the Air Force        04:07



        15    personnel center and that kind of thing.               04:07



        16           So it's -- it's my understanding -- I'm not     04:07



        17    an Air Force personnel, it's my understanding, this    04:07



        18    would be to change his status to, Okay, now he's       04:07



        19    back in the unit --                                    04:07



        20          Q.   Um-hum.



        21          A.   -- which then allows us as the unit to      04:07



        22    work through our personnel flight, military            04:07



        23    personnel flight to out-process him from the Air       04:07



        24    Force.                                                 04:07



        25          Q.   Okay.  At this stage in the                 04:07
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         1    out-processing process after he served his sentence,   04:07



         2    he's released from prison, he's back on base to be     04:07



         3    out-processed, what, if anything, did you do, either   04:08



         4    your command or anyone under your command, do to       04:08



         5    ensure that Devin Kelley's fingerprints were either    04:08



         6    taken at that point, processed at that point, or       04:08



         7    submitted to the FBI?                                  04:08



         8          A.   So, my -- my command, as the -- you         04:08



         9    know, the LRS, Logistics Readiness Squadron, did not   04:08



        10    have any responsibility for taking his fingerprints    04:08



        11    or submitting his fingerprints in any kind of          04:08



        12    database.  That's outside our role.                    04:08



        13           So, you know, not unlike this duty status       04:08



        14    change that has to go to other offices to be           04:08



        15    processed, that would have been handled by another     04:08



        16    office.                                                04:08



        17          Q.   Where -- would Devin Kelley, when he was    04:08



        18    going through out-processing at Holloman Air Force     04:08



        19    Base around April 2013, would he have been required    04:08



        20    at Holloman Air Force Base to go to those other        04:09



        21    squadrons, like the 49th Security Forces or the        04:09



        22    AFOSI detachment to ensure that those things,          04:09



        23    fingerprints, conviction reporting to the FBI were     04:09



        24    done before you let him free?                          04:09



        25          A.   So, I don't know.  I -- it's unlikely to    04:09

�

                                                                 54





         1    me that he would have had to go to OSI and Security    04:09



         2    Forces, because he had previously been convicted, he   04:09



         3    had served his time and now he's out-processing.       04:09



         4           There is a process so -- where we have an       04:09



         5    out-processing checklist.  And, typically, your        04:09



         6    typical situation is that, you know, a member comes    04:09



         7    back -- I say -- I say "typical" and I'll -- I will    04:09



         8    give you some clarity on that here in a second -- a    04:09



         9    member comes back from jail.                           04:09



        10           You assign an escort.  You give them the        04:09



        11    checklist and the escort makes sure they get around    04:10



        12    to all of the locations on the checklist to be         04:10



        13    properly out-processed from the base.                  04:10



        14           The specificity that I offered on "typical,"    04:10



        15    is what was atypical in this case, as you've seen in   04:10



        16    the -- the memorandum I signed is that I asked the     04:10



        17    Security Forces Squadron to provide a guard in         04:10



        18    addition.                                              04:10



        19           What is on that out-processing checklist and    04:10



        20    all the agencies that they have to go see, I'm         04:10



        21    unaware of, but I -- I do think it would be unlikely   04:10



        22    that he would have had to go to see those agencies     04:10



        23    unless there was something, you know, that he had to   04:10



        24    pick up from them or something like that.              04:10



        25           (Mr. Demerath returned to the deposition        04:10
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         1    room.)                                                 04:10



         2          Q.   (By Mr. Alsaffar)  Was there anything on    04:10



         3    your out-processing checklist that would have drawn    04:10



         4    your attention to anything related to                  04:10



         5    fingerprint-processing submission or conviction        04:10



         6    reporting to the FBI to make sure that was done        04:10



         7    before he was set free?                                04:11



         8          A.   I don't know.                               04:11



         9          Q.   You'd have -- you don't know --             04:11



        10          A.   I don't know because I don't know what      04:11



        11    was all on that out-processing checklist.              04:11



        12          Q.   Where can I find this out-processing        04:11



        13    checklist (indicating) that was used --                04:11



        14          A.   So --                                       04:11



        15          Q.   -- that was used at Holloman Air Force      04:11



        16    Base at the time that Devin Kelley was being           04:11



        17    out-processed?                                         04:11



        18          A.   So, the out-processing checklist would      04:11



        19    have likely been generated by our military personnel   04:11



        20    flight --                                              04:11



        21          Q.   Um-hum.



        22          A.   -- which was part of our Force Support      04:11



        23    Squadron, so another squadron on base, would have      04:11



        24    given, you know, the First Sergeant, and, Here's the   04:11



        25    out-processing checklist.                              04:11
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         1           He would have likely given it to the escort,    04:11



         2    and then the escort would have been going around       04:11



         3    with the individual, but the military personnel        04:11



         4    flight is typically at -- I would go so far to say     04:11



         5    at every Air Force Base I've been assigned to that I   04:11



         6    can remember, that's who manages the out-processing    04:12



         7    checklist.                                             04:12



         8          Q.   Okay.  So the -- a good place to look --    04:12



         9          A.   Yes, sir.                                   04:12



        10          Q.   -- to find this out-processing checklist    04:12



        11    at Holloman Air Force Base would be the military       04:12



        12    personnel flight?                                      04:12



        13          A.   Yes, sir.                                   04:12



        14          Q.   Now, it may be there, but that's a good     04:12



        15    place to look for it --                                04:12



        16          A.   Correct.                                    04:12



        17          Q.   -- that's a start.  Okay.  Now, in this     04:12



        18    particular situation with Devin Kelley because --      04:12



        19    and please correct me if I'm being inaccurate -- but   04:12



        20    because of the specific threat that he posed to        04:12



        21    people on base in your unit, you actually had a        04:12



        22    specific Security Forces -- 49th Security Forces       04:12



        23    person there at all times with Devin Kelley during     04:12



        24    out-processing --                                      04:12



        25          A.   Because --                                  04:12
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         1          Q.   -- first of all; is that correct?           04:12



         2          A.   That is -- I -- that is mostly correct.     04:12



         3    I would just clarify.                                  04:12



         4          Q.   Go ahead.



         5          A.   Because Sergeant Wolfe made me aware of     04:12



         6    prior threats he had made against our unit, so you     04:12



         7    said the base, I'm not aware that he had made any      04:12



         8    against the base.



         9          Q.   Well, the unit's in the base.               04:12



        10          A.   But the unit is --                          04:12



        11          Q.   Yes --



        12          A.   -- on the base --                           04:13



        13          Q.   Yes.



        14          A.   -- but, to me, there is a difference        04:13



        15    there --



        16          Q.   Sure.



        17          A.   -- between having threatened to shoot       04:13



        18    people up on the base versus the leadership in the     04:13



        19    unit.                                                  04:13



        20           Because of that threat, yes, sir, you -- you    04:13



        21    stated correctly that I asked the Security Forces      04:13



        22    Squadron to provided an armed guard, in addition to    04:13



        23    the escort, which would have been typical.             04:13



        24          Q.   Okay.  So you had an escort, which is       04:13



        25    typical.  And then you had a -- specifically, had an   04:13
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         1    armed guard from the 49th Security Forces also         04:13



         2    present, which is atypical for Devin Kelley?  You      04:13



         3    had that for Devin Kelley?                             04:13



         4          A.   Yes, sir.                                   04:13



         5          Q.   All right.  So, can you tell me the         04:13



         6    process you went through to -- prior to Devin Kelley   04:13



         7    getting there for out-processing to notify the 49th    04:13



         8    Security Forces that you needed someone there, and     04:13



         9    tell me how that happened.                             04:13



        10          A.   So, I don't remember for sure.  I likely    04:13



        11    either called the fellow squadron commander, so the    04:13



        12    commander of the Security Forces Squadron, or          04:13



        13    emailed and made my request, one of those two.         04:13



        14          Q.   Okay.  Let me make sure I understand        04:14



        15    this correctly.



        16           So, in order to get a Security Forces armed     04:14



        17    guard to escort and be present with Devin Kelley at    04:14



        18    the times during out-processing before he was          04:14



        19    released into the public, you would have either        04:14



        20    called or emailed the 49th Security Forces Squadron    04:14



        21    commander at Holloman -- Holloman Air Force Base?      04:14



        22          A.   Yes, sir.  That's correct.                  04:14



        23          Q.   And it's okay if you don't remember at      04:14



        24    the time when this was going on, do you know who --    04:14



        25    do you remember who the 49th Security Forces           04:14
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         1    commander was?                                         04:14



         2          A.   I didn't remember until yesterday and I     04:14



         3    saw the documents.  It was lieutenant Colonel Boyd.    04:14



         4    And I think I knew him as Woody.                       04:14



         5          Q.   Okay.  Okay.  And when you contacted the    04:14



         6    49th Security Forces commander about Devin Kelley      04:14



         7    needing an armed guard to protect his -- the unit,     04:14



         8    what, if anything, did the 49th Security Forces        04:15



         9    discuss with you about his fingerprint status, his     04:15



        10    conviction reporting status to the FBI?                04:15



        11          A.   I don't remember any discussion about       04:15



        12    that.                                                  04:15



        13          Q.   Okay.  And, at that time, in April 2013,    04:15



        14    when the Security Forces was brought in to guard and   04:15



        15    escort Devin Kelley to protect the unit, did they      04:15



        16    provide you with any information, checklist or         04:15



        17    any -- any other investigative from Security Forces    04:15



        18    to check on whether those fingerprints and             04:15



        19    convictions were submitted to the FBI?                 04:15



        20          A.   No, sir.                                    04:15



        21          Q.   Okay.  So let's go back to -- well, back    04:15



        22    in time a little bit.  I kind of want to reverse       04:15



        23    engineer your knowledge and what was going on at the   04:15



        24    49th during this time period that Devin Kelley was     04:15



        25    being investigated for these various criminal acts     04:15
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         1    at Holloman Air Force Base.                            04:15



         2           Let's start in June 2011 -- are you doing       04:16



         3    okay, by the way?                                      04:16



         4          A.   I'm doing fine.                             04:16



         5          Q.   Okay.  I'm going to hand you                04:16



         6    Exhibit No. 7.                                         04:16



         7           (Deposition Exhibit 7 was marked for



         8    identification.)



         9          A.   Thank you.



        10          Q.   (By Mr. Alsaffar)  Exhibit -- you're        04:16



        11    welcome.  Exhibit No. 7, Colonel, is marked USA        04:16



        12    14794; do you see that at the bottom right?            04:16



        13          A.   Yes.                                        04:16



        14          Q.   And I -- I -- just so you know what that    04:16



        15    is on the bottom right, that is a litigation number    04:16



        16    that is specific to this case.                         04:16



        17           What -- when you see a USA followed by a        04:16



        18    number, that means that the United States of America   04:16



        19    provided this document to me?                          04:16



        20          A.   Okay.



        21          Q.   And that they provided it in response to    04:16



        22    a legal -- essentially, a legal subpoena for the       04:16



        23    government to produce relevant documents to us.  And   04:16



        24    so whenever you see the word "USA," that's not         04:16



        25    something I found or produced, that's something the    04:17
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         1    United States of America produced so that we could     04:17



         2    look at it.                                            04:17



         3          A.   Okay.



         4          Q.   Okay?  All right.  So if you look at        04:17



         5    this June 15, 2011, memorandum, do you see at the      04:17



         6    top, it says it's "For 49 Logistics Readiness          04:17



         7    Squadron," do you see that?                            04:17



         8          A.   Yes, sir.                                   04:17



         9          Q.   And do you see at the top, there's a --     04:17



        10    it looks like an initial-type signature?  And I        04:17



        11    think it says August 2011 --                           04:17



        12          A.   Correct.



        13          Q.   -- or something like that.  Do -- do you    04:17



        14    see where I'm talking about?                           04:17



        15          A.   Yes, I do.                                  04:17



        16          Q.   Do you know what that is?  Is that



        17    something you-all did just to notify to --



        18          A.   I do, so --



        19          Q.   Okay.  Tell me what that is.                04:17



        20          A.   So the one with the diamond is a First      04:17



        21    Sergeant stamp.                                        04:17



        22          Q.   Ah, that's what that is.  That's the        04:17



        23    first time anyone's told me that.  Okay.               04:17



        24          A.   So -- so that's a First Sergeant stamp      04:17



        25    with initials and a date.  So I think the -- the       04:17
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         1    reasonable conclusion is that's the date that a        04:17



         2    First Sergeant got this and looked at it.              04:17



         3          Q.   All right.  So whoever the First            04:17



         4    Sergeant was at the time of August 2011, when we see   04:17



         5    a diamond like that with a signature, that means       04:18



         6    some First Sergeant has received the document,         04:18



         7    signed it, seen the document?                          04:18



         8          A.   I think that's a reasonable conclusion.     04:18



         9          Q.   Okay.  So going back to the actual          04:18



        10    document, it's for the 49th Logistics Readiness        04:18



        11    Squadron, which was the squadron that you were         04:18



        12    commander of in the time period June 2012 through      04:18



        13    2014, correct?                                         04:18



        14          A.   That's correct.                             04:18



        15          Q.   That's your squadron.  And this is from     04:18



        16    AFOSI, Detachment 225, right?                          04:18



        17          A.   Correct.                                    04:18



        18          Q.   Now, tell me, just -- just for the          04:18



        19    record, what's AFOSI Detachment 225?                   04:18



        20          A.   That's the Air Force Office of Special      04:18



        21    Investigations at Holloman Air Force Base.             04:18



        22          Q.   All right.  And the -- the AFOSI, those     04:18



        23    are the -- the agents on base who investigate airmen   04:18



        24    and air women who are involved in possible criminal    04:18



        25    acts, correct?                                         04:18
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         1          A.   Correct.                                    04:18



         2          Q.   Okay.  And so this notification is from     04:18



         3    James Hoy, Special Agent, Superintendent of            04:18



         4    Detachment 20 -- 225, correct?                         04:18



         5          A.   Correct.                                    04:18



         6          Q.   And, essentially, what this document        04:19



         7    is -- is telling you, is as of June 15, 2011, it's     04:19



         8    telling the 49th LRS at Holloman -- Holloman Air       04:19



         9    Force Base that one of your airmen in your command     04:19



        10    in -- in the LRS Squadron, Devin Kelley, is being      04:19



        11    investigated for criminal -- potential criminal        04:19



        12    conduct, correct?                                      04:19



        13          A.   That's correct, but I'd like to offer



        14    some clarity.                                          04:19



        15          Q.   Please.                                     04:19



        16          A.   So, it's -- it's notifying the squadron     04:19



        17    commander at the time that one of the airmen in his    04:19



        18    command --



        19          Q.   Right.



        20          A.   -- is being investigated; I wasn't          04:19



        21    there.                                                 04:19



        22          Q.   And, at this time, June 15th, 2011,         04:19



        23    would this be Lieutenant Colonel Marconi was the



        24    commander of the LRS 49th at that time?                04:19



        25          A.   That's correct.                             04:19

�

                                                                 64





         1          Q.   All right.  And then you were in his        04:19



         2    position, June 2012 to June 2014?                      04:19



         3          A.   That's correct.                             04:19



         4          Q.   Okay.  So, in any event, what this is --    04:19



         5    this is letting the commander -- and it says "FOR      04:19



         6    THE COMMANDER" here at the bottom above James Hoy's    04:19



         7    signature, this is a memorandum for the commander of   04:19



         8    the 49th LRS at Holloman Air Force Base on             04:19



         9    June 15th, 2011, notifying the 49th LRS that Devin     04:20



        10    Kelley is under a criminal investigation?              04:20



        11          A.   Correct.  The only additional clarity --    04:20



        12    and I apologize if I keep offering clarity -- where    04:20



        13    it says "FOR THE COMMANDER," that doesn't mean that    04:20



        14    it's for the squadron commander, that means that       04:20



        15    James Hoy, who's the superintendent, is signing it     04:20



        16    for the commander of the OSI detachment, that's what   04:20



        17    "FOR THE COMMANDER" there means, but the memorandum    04:20



        18    is addressed to the squadron.



        19          Q.   All right.



        20          A.   So it -- it would have gone to the          04:20



        21    squadron.                                              04:20



        22          Q.   Okay.  And -- and that's actually --        04:20



        23    something like that is helpful because no one's        04:20



        24    telling us what any of these things mean --            04:20



        25          A.   Right.                                      04:20
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         1          Q.   -- unless you do or others do, so that's    04:20



         2    helpful.                                               04:20



         3           I guess my -- just the bottom line here is      04:20



         4    the 49th Logistics Readiness Squadron was being        04:20



         5    informed and it's been received, that as of June 15,   04:20



         6    2011, Devin Kelley is being investigated by the        04:20



         7    AFOSI Detachment 20 -- 225 for potential criminal      04:21



         8    conduct?                                               04:21



         9          A.   That is correct.                            04:21



        10          Q.   Okay.  And -- by the way, did you know      04:21



        11    James Hoy?  Did you ever come across James Hoy?        04:21



        12          A.   I may have come across him.  I don't        04:21



        13    remember a James Hoy.                                  04:21



        14          Q.   Where is Detachment 225 on Holloman Air     04:21



        15    Force Base in relation to where you worked at the      04:21



        16    49th LRS at Holloman?                                  04:21



        17          A.   So, at the time, it was down the street.    04:21



        18    I would -- I would hate to try to hazard a guess how   04:21



        19    far.  A separate building.                             04:21



        20           It's relatively close, but a slightly           04:21



        21    different part of the base.  You had to drive to get   04:21



        22    there.                                                 04:21



        23          Q.   Okay.  So, down the road, short drive       04:21



        24    from where you were located?                           04:21



        25          A.   Correct.                                    04:21
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         1          Q.   Okay.  Let me hand you Exhibit No. 8.       04:21



         2           (Deposition Exhibit 8 was marked for



         3    identification.)                                       04:22



         4          Q.   (By Mr. Alsaffar)  Now, Exhibit No. 8 is    04:22



         5    a memorandum for 49 LRS/CC, and does that stand for    04:22



         6    49th Logistics Readiness Squadron command?             04:22



         7          A.   Commander, yes, sir.                        04:22



         8          Q.   Okay.  And it's dated October 21st,         04:22



         9    2011, correct?                                         04:22



        10          A.   Correct.                                    04:22



        11          Q.   And again, I think you -- this document     04:22



        12    No. 8 is signed by Commander Marconi at the bottom;    04:22



        13    do you see?                                            04:22



        14          A.   It is signed.  I don't know that that's     04:22



        15    Frank's signature, but there is a big M there.         04:22



        16          Q.   Okay.  Well --



        17          A.   Wait, no, no.  It is -- it's got his        04:22



        18    stamp underneath it.  Yes --                           04:22



        19          Q.   It does --                                  04:22



        20          A.   -- I apologize.  I apologize.  Yes.         04:22



        21    It's got his stamp so that's signed by Frank.          04:22



        22          Q.   I wouldn't have asked you to interpret      04:23



        23    that -- the signatures, so I -- but I should have      04:23



        24    alerted you to the electronic signatures.



        25           So this is an elect- -- this is a -- this       04:23
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         1    October 21st, 2011, letter is signed by Commander      04:23



         2    Marconi -- signed on -- on the same day,               04:23



         3    October 21st, 2011, correct?                           04:23



         4          A.   Correct.                                    04:23



         5          Q.   Okay.  And this is a letter that was        04:23



         6    sent from the 49th WG/CV, correct?                     04:23



         7          A.   That's correct.                             04:23



         8          Q.   And tell me what that is.                   04:23



         9          A.   That is the 49th Wing Vice Commander.       04:23



        10          Q.   And I believe you told me early in the      04:23



        11    deposition that that's a level above your command in   04:23



        12    terms of supervisory review, correct?                  04:23



        13          A.   That's correct.  So, this would have        04:23



        14    been the vice commander of the wing, then you have     04:23



        15    the group, then you have the squadron.  So two         04:23



        16    levels up from the squadron.                           04:23



        17          Q.   And the -- the subject of this relates      04:23



        18    to -- it says, "Central Registry Board Incident        04:24



        19    Determination," CRB for -- for -- for short.           04:24



        20           Now, do you -- do you know what the CRB is?     04:24



        21          A.   Yes, sir.                                   04:24



        22          Q.   Tell me what your understanding of it



        23    is.                                                    04:24



        24          A.   So, the Central Registry Board is a         04:24



        25    board that meets to consider primarily domestic        04:24
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         1    abuse cases.  And it is a nondisciplinary and it's     04:24



         2    not judicial, it's administrative in nature.           04:24



         3           And we use it in the Air Force to determine     04:24



         4    whether acts meet certain criteria.  And if they       04:24



         5    meet those criteria for, say, domestic abuse, then     04:24



         6    there's a central registry database that those names   04:24



         7    can be put in.                                         04:25



         8           And then that -- what that allows for is, for   04:25



         9    example, if I was an airman on active duty and I had   04:25



        10    a case that meet, and then I'm separated, and I come   04:25



        11    back and apply for a civilian position, for example,   04:25



        12    at a child development center --                       04:25



        13          Q.   Right.



        14          A.   -- then if it -- if they -- when they       04:25



        15    run the check, if it pops up in the central --         04:25



        16    the -- if I've got a central registry in a case that   04:25



        17    met, then there's an alert that, for example, in the   04:25



        18    case of domestic abuse, that might not be the person   04:25



        19    you want working with children --                      04:25



        20          Q.   Right.



        21          A.   -- because they had a case that             04:25



        22    previously met criteria for a central registry         04:25



        23    board.                                                 04:25



        24          Q.   Would that alert system or that system      04:25



        25    you're talking about, be available to you, as a
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         1    commander of the 49th LRS, if you had someone in       04:25



         2    your command who was put into that database?           04:25



         3          A.   No, not -- not really.  So, you know, it    04:25



         4    would be more if -- if I was in another squadron       04:25



         5    that had workers in the child development center, so   04:26



         6    in that case, like a Force Support Squadron, there



         7    would be -- and I -- I don't know.  I'm -- I'm         04:26



         8    speaking out of my lane here, because I've             04:26



         9    participated in the central registry board, I never    04:26



        10    had to use the -- the registry itself --               04:26



        11          Q.   Right.                                      04:26



        12          A.   -- but my understanding is that, you        04:26



        13    know, the hiring process for, like, in the             04:26



        14    civilian-personnel world, they have a way to check     04:26



        15    that, but in my experience as a commander, I've        04:26



        16    never had access to the database to check someone,     04:26



        17    if that helps.



        18          Q.   Yes, that helps.  So you served on a --     04:26



        19    on a central registry board before?                    04:26



        20          A.   Yes.  In fact, in my role now as a vice     04:26



        21    commander, I chair it at the Air Force Academy.  So    04:26



        22    I do this once a month for all the cases that we       04:26



        23    have.



        24          Q.   And my understanding in reading through     04:26



        25    this sort of mandatory various instructions for the    04:26
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         1    Air Force on this kind of board is that the --         04:26



         2    the -- one of the commanders, whether it's from the    04:27



         3    wing or from -- or from right below them, they put     04:27



         4    together sort of a collection of individuals,          04:27



         5    including this judge advocate's office, the -- the     04:27



         6    squadron Security Forces and OSI to be on this board   04:27



         7    and serve?                                             04:27



         8          A.   That's correct.  The Air Force              04:27



         9    instruction spells out specific members.  And there    04:27



        10    are voting and nonvoting members on the board.  And    04:27



        11    they hear cases like domestic abuse.                   04:27



        12          Q.   Right.                                      04:27



        13          A.   And they go through a decision tree         04:27



        14    that's provided by the Air Force, it's all             04:27



        15    electronic.                                            04:27



        16           And then the members vote whether or not they   04:27



        17    believe that it meets individual criteria.  And then   04:27



        18    the computer system, at the end, will tell you,        04:27



        19    based on all the individual criteria, whether the      04:27



        20    case meets or does not meet criteria, or the other     04:27



        21    option that the board has is to defer.                 04:28



        22           So just like on your Exhibit 8 --               04:28



        23          Q.   Um-hum.



        24          A.   -- here, there's always a choice for        04:28



        25    the -- the board president to sign -- to circle,       04:28
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         1    deferred, met or did not meet criteria.                04:28



         2          Q.   Okay.  And -- and what -- what you're       04:28



         3    talking about is is that the CRB, part of their job    04:28



         4    is to participate in maintaining a central registry    04:28



         5    of all reported domestic abuse and child               04:28



         6    maltreatment incidents that might -- that meet         04:28



         7    criteria for maltreatment at the installation CRB?     04:28



         8          A.   That's correct.                             04:28



         9          Q.   Okay.  And the -- let's go back to          04:28



        10    Exhibit No. 8, so -- just to put a bow on it.          04:28



        11           On October 21st, 2011, the 49th Wing Vice       04:28



        12    Commander is sending a memo to the 49th LRS at         04:29



        13    Holloman Air Force Base that -- that the CRB met, in   04:29



        14    relation to Devin Kelley on October 21st, 2011, to     04:29



        15    review incident involving Devin Kelley, correct?       04:29



        16          A.   Correct.



        17          Q.   And the allegation was child physical       04:29



        18    maltreatment by Devin Kelley, correct?                 04:29



        19          A.   Correct.                                    04:29



        20          Q.   And the board, the CRB board, determined    04:29



        21    the incident "met criteria for child physical          04:29



        22    maltreatment and entry into the DoD Central Registry



        23    database," correct?



        24          A.   Yes, sir.



        25          Q.   Okay.  So at that point, the CRB has        04:29
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         1    determined that there are reasonable grounds that --   04:29



         2    that Devin -- to believe that Devin Kelley had         04:29



         3    committed child maltreatment at that time?             04:29



         4           MR. FURMAN:  Objection to form; you can         04:29



         5    answer.                                                04:29



         6           MR. ALSAFFAR:  You can answer.                  04:29



         7          A.   So, they would have determined -- so, if    04:29



         8    I understood what you said --                          04:29



         9          Q.   (By Mr. Alsaffar)  Right.



        10          A.   -- they would have determined that he       04:29



        11    committed child maltreatment.  So I think the way      04:29



        12    the instruction would spell it out is they've          04:29



        13    determined that it met criteria for child              04:30



        14    maltreatment.                                          04:30



        15           And I think that's -- matters because the       04:30



        16    burden of proof --                                     04:30



        17          Q.   Um-hum.



        18          A.   -- in a central registry board is           04:30



        19    different because it is administrative.  So I think    04:30



        20    that's --                                              04:30



        21          Q.   Right.  And -- and that's sort of the       04:30



        22    phrase is, I'm using, too, is not the elevated         04:30



        23    phrase of conviction, either, by the way --            04:30



        24          A.   Right, right.



        25          Q.   -- it's a totally different one.  So you    04:30
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         1    said the criteria --                                   04:30



         2          A.   It -- it would --



         3          Q.   What are the criteria to make a             04:30



         4    determination that (indicating) -- it's okay.  No,     04:30



         5    no, no.  You're -- again, I'm not being rude, I'm      04:30



         6    doing the (indicating) rude thing, but I'm not meant   04:30



         7    to be rude; I'm just letting you know I'm still --     04:30



         8    still working on the question.                         04:30



         9           So, I know, you -- as vice commander, you       04:30



        10    actually sit on one of these boards.  So what are      04:30



        11    the actual criteria that would make the CRB, the       04:30



        12    board, determine, yes, we -- we have someone here      04:30



        13    like Devin Kelley who we believe meets the criteria    04:30



        14    for child maltreatment; therefore we're reporting it



        15    to the database?  What's the level of standard?        04:30



        16          A.   So, it is -- what is the right legal        04:31



        17    terminology?  There is a legal level of proof, and I   04:31



        18    cannot remember the term that the instruction uses.    04:31



        19          Q.   Is it probable cause --                     04:31



        20          A.   It is not -- it's not beyond reasonable     04:31



        21    doubt.                                                 04:31



        22          Q.   Is it probable cause?                       04:31



        23          A.   I think it's probable cause.  So the way    04:31



        24    we always talked about it is, if you were greater      04:31



        25    than 50 percent, if you're greater than 50 percent     04:31
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         1    confident that it happened, you know, 51 percent,      04:31



         2    then -- then it likely happened.                       04:31



         3           To get back to your question, so that's -- I    04:31



         4    think that -- that answers your question.  That's      04:31



         5    the criteria we use, is we use a probable cause, 51    04:31



         6    percent criteria.                                      04:31



         7          Q.   Okay.                                       04:31



         8          A.   But the -- when you go through the          04:31



         9    registry board, it takes you -- it's a decision        04:31



        10    tree, it's a set of questions -- and it takes you --   04:31



        11    it asks you about something and then it gives you      04:32



        12    a -- a long list of examples.                          04:32



        13           And so the board members are voting whether     04:32



        14    they think it's likely that that happened, you know,   04:32



        15    based on that.                                         04:32



        16           And so I -- I guess -- all I'm trying to        04:32



        17    offer, the clarity, is that you know don't walk away   04:32



        18    from there saying that, you know -- you don't walk     04:32



        19    away from there saying somebody committed a certain    04:32



        20    act; you walk away from there with, it's more likely   04:32



        21    than not that that happened.                           04:32



        22           And so we're going to put them in the central   04:32



        23    registry for protection's sake in the future.          04:32



        24          Q.   Got it.  So, to put a pin on that, on       04:32



        25    October 21st, 2011, the CRB made a determination       04:32
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         1    that there was probable cause that Devin Kelley was    04:32



         2    involved in child maltreatment, so the criteria for    04:32



         3    the CRB reporting was met?                             04:32



         4          A.   Yes, sir.                                   04:33



         5          Q.   All right.  Let's move on to the next --    04:33



         6    the next date that I wanted to ask you about.  And I   04:33



         7    think that was the February -- so we're going to       04:33



         8    skip forward a little bit, a few months, to February   04:33



         9    2012.  Give me a -- a beat here to get this on.        04:33



        10           MR. ALSAFFAR:  And while I do this, would you   04:33



        11    mind going in and numbering about five or six more     04:33



        12    just so we can stay head of the curve.



        13           And I know we've been going -- how long have



        14    we been, Justin, about?



        15           MR. FURMAN:  Hour, 15.



        16           MR. ALSAFFAR:  Hour, 15?  Are you good?         04:33



        17           THE DEPONENT:  I'm good.                        04:33



        18           MR. ALSAFFAR:  Okay.  Are you good?             04:34



        19           (Deposition Exhibit 9 was marked for



        20    identification.)



        21          Q.   (By Mr. Alsaffar)  Okay.  Let me --         04:34



        22    Colonel, I handed you -- did I hand you -- I did       04:34



        23    not.



        24           I'm handing you Exhibit No. 9.  Real quickly,   04:34



        25    do you remember --                                     04:34
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         1           MR. FURMAN:  Do you want the highlighted one?   04:34



         2           MR. ALSAFFAR:  You know what, I should do       04:34



         3    that.  That's easier.  Thank you, Austin.              04:34



         4           MR. FURMAN:  No problem.



         5           MR. ALSAFFAR:  It's been a long day.            04:34



         6           MR. FURMAN:  Agreed.  We can agree for once.    04:34



         7          Q.   (By Mr. Alsaffar)  Did you go to -- you     04:34



         8    said you were from Oklahoma, Colonel.  Please tell     04:34



         9    me you didn't go to OU?                                04:34



        10          A.   I did not.  I went to the Oklahoma State    04:34



        11    University.                                            04:34



        12          Q.   All right.  Thank, God.  That is            04:34



        13    tolerable.  I'm a UT Longhorn, so --                   04:34



        14          A.   Okay.



        15          Q.   -- when you said Oklahoma -- and I got      04:34



        16    to admit, I got a little red.  I got a little red      04:35



        17    under the collar.                                      04:35



        18          A.   Okay.



        19          Q.   But I said, you know what, he probably      04:35



        20    went to the better Oklahoma school where the mullet    04:35



        21    controls and rides everything.                         04:35



        22           The mullet is the coach, Gundy, their           04:35



        23    football coach.  He's fantastic.  Amazing.  We tried   04:35



        24    to get him but he wouldn't come.                       04:35



        25           All right.  I'm handing you Exhibit No. 9.      04:35
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         1    It's a letter, memorandum, dated February 16th,        04:35



         2    2012.  And this one is actually a memorandum for       04:35



         3    Devin Kelley, specifically, correct?                   04:35



         4          A.   That's correct.                             04:35



         5          Q.   And it's on the front and back.  I'm        04:35



         6    trying to save some trees.  And it's from -- do you    04:35



         7    see on the back that it says this letter, this         04:35



         8    memorandum, is from John De Laura, 2d Lieutenant,      04:35



         9    U.S. Air Force; do you know who that is?               04:35



        10          A.   Yes.                                        04:35



        11          Q.   Okay.  Can you tell me who that is?         04:35



        12          A.   Yes.  So we call him Art.  So Art was --    04:35



        13    by the time I got there, I think he was a First        04:35



        14    Lieutenant.  And so he was one of the officers in      04:35



        15    the squadron at the time.



        16          Q.   What's OIC Distribution?                    04:36



        17          A.   Officer in Charge --                        04:36



        18          Q.   Okay.



        19          A.   -- of Distribution.  So below the flight    04:36



        20    level, you have elements --                            04:36



        21          Q.   Right.



        22          A.   -- and so that was an element within the    04:36



        23    material management flight.                            04:36



        24          Q.   Did you know that --



        25          A.   Or no, sorry.  The distribution flight.     04:36
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         1          Q.   Got it.  Did you know Valorie Rowe?         04:36



         2          A.   Valorie Rowe does not ring a bell to me.    04:36



         3    No, I don't think I knew Valorie Rowe.



         4          Q.   I'm just going to represent to you that     04:36



         5    she was at some level, one of Devin Kelley's           04:36



         6    supervisors when he was at the 49th LRS.               04:36



         7           She was one of his -- well, one of his          04:36



         8    supervisors, I just don't know what level, but --      04:36



         9          A.   Right.                                      04:36



        10          Q.   -- but a supervisor had some kind of        04:36



        11    responsibility for his job duties while he was at      04:36



        12    the 49th LRS.                                          04:37



        13           But let me direct your attention back to that   04:37



        14    document.  This is dated February 16th, 2012, a memo   04:37



        15    for Devin Kelley.                                      04:37



        16           And it's from -- again, from 49 LRS -- that's   04:37



        17    the squadron, the Logistics Readiness Squadron --      04:37



        18    /LGRD; do you know what LGRD stands for?               04:37



        19          A.   The Deployment and Distribution Flight.     04:37



        20          Q.   Okay.  The subject is a Letter of           04:37



        21    Reprimand.  Okay?  I want to turn your attention to    04:37



        22    that.  I'm going to read some parts of it.             04:37



        23           It states that, On February 3rd, 2012, you      04:37



        24    were briefed by Ms. Valorie Rowe; do you see that?     04:37



        25          A.   Yes, sir.                                   04:37
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         1          Q.   And I want you to go a little bit down      04:37



         2    towards the bottom of Paragraph 1 where it says,       04:37



         3    "You left the office"; do you see that?                04:37



         4          A.   I do.                                       04:37



         5          Q.   It states, You left the office and          04:37



         6    disrespectfully stated, quote, I know, you told me     04:37



         7    three times already!, end quote.  After leaving the    04:37



         8    office you stated, quote, She's a fucking bitch, end   04:37



         9    quote; do you see that?                                04:38



        10          A.   I do.                                       04:38



        11          Q.   Okay.  And I apologize for the language,    04:38



        12    I'm just reading, just for the record, directly        04:38



        13    what's reported in this letter.  Okay?                 04:38



        14          A.   I understand.                               04:38



        15          Q.   Okay.  And so this is a reprimand letter    04:38



        16    for Devin Kelley's conduct, February 16th, 2012,       04:38



        17    towards one of his female supervisors, correct?        04:38



        18          A.   Correct.                                    04:38



        19           MR. ALSAFFAR:  And that's probably a good       04:38



        20    time to take a break because we're about to go into    04:38



        21    something around that time frame, so if you want to    04:38



        22    take a few minutes just to go to the restroom, get     04:38



        23    some water.  Let's do it.



        24           THE VIDEOGRAPHER:  Okay.  We're going off the   04:38



        25    record.  The time is 4:38.                             04:38

�

                                                                 80





         1           (Recess taken.)                                 04:38



         2           THE VIDEOGRAPHER:  We're now back on the        04:46



         3    record.  The time is 4:46.                             04:46



         4           MR. ALSAFFAR:  Okay, Colonel, you ready?        04:46



         5           THE DEPONENT:  Yes, sir.                        04:46



         6          Q.   (By Mr. Alsaffar)  We were -- we were       04:46



         7    just talking about Exhibit No. 9.  And one thing I     04:46



         8    didn't ask you about, the other -- the other memos     04:46



         9    that are all in front of you there that were to the    04:46



        10    49th LRS and received by the 49 -- one thing I         04:46



        11    didn't ask you is, where are these put?                04:46



        12           Like what file do these memos that you get      04:46



        13    from command or from other parts of the base           04:47



        14    regarding your airmen or air women, especially ones    04:47



        15    like this that regard serious issues, where do those   04:47



        16    go at your command?                                    04:47



        17          A.   So, it -- it would depend.  Like, this      04:47



        18    letter of reprimand (indicating) would go into the     04:47



        19    airman's personal information file or PIF.  So --      04:47



        20    and then, that's where most of them would go.          04:47



        21           At -- at certain points, a commander might      04:47



        22    establish a UIF, an Unfavorable Information File,      04:47



        23    and then documents would go into there.                04:47



        24           And there's specific criteria that I can't      04:47



        25    tell you off the top of my head about which ones go    04:47
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         1    into which file and how long they stay in those        04:47



         2    files.                                                 04:47



         3           And, for example, when an airman changes to     04:47



         4    another permanent station, do they stay in or do       04:47



         5    they come out, that kind of thing.                     04:48



         6           But that -- those things are detailed out in    04:48



         7    the regulations, but those -- those are examples of    04:48



         8    where these would go.                                  04:48



         9          Q.   Okay.  So the Personal Information File     04:48



        10    or PIF and also unfavorable information file, as       04:48



        11    well?                                                  04:48



        12          A.   Correct.                                    04:48



        13          Q.   And I -- I know I have seen a               04:48



        14    Unfavorable Information File that that -- for Devin    04:48



        15    Kelley?                                                04:48



        16          A.   Okay.                                       04:48



        17          Q.   But I don't know if I have seen a PIF       04:48



        18    file.  Can you have both at the same time on an --     04:48



        19    an individual?                                         04:48



        20          A.   Yes.  I -- I can't come up with a reason    04:48



        21    why you couldn't.                                      04:48



        22          Q.   Okay.                                       04:48



        23          A.   And so I -- so the UIF, the Unfavorable     04:48



        24    Information File is much more formal.  That's a        04:48



        25    formal way for a command to create just that, you      04:48
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         1    know, an unfavorable, a bad information file.          04:48



         2           So usually, when you've got a UIF created, an   04:48



         3    airman has got one or more bad things they've done,    04:48



         4    but, you know, if you're just had kind of              04:49



         5    run-of-the-mill letters of reprimand, you might not    04:49



         6    have created a UIF yet, but you could later and then   04:49



         7    you would have both.                                   04:49



         8           And then, the UIF, again, is much more          04:49



         9    formal, much more durable, it's going to stay around   04:49



        10    longer.                                                04:49



        11           PIF -- and we'd have to go look at the          04:49



        12    instruction to get to the right language on this --    04:49



        13    but, to my knowledge, usually, a PIF goes away when    04:49



        14    a member leaves a duty station.  It's not permanent,   04:49



        15    it doesn't have the permanency or the durability       04:49



        16    that a UIF does.                                       04:49



        17          Q.   Okay.  And does a UIF have a permanency     04:49



        18    or more of a durability because it generally



        19    involves more serious allegations about whoever that   04:49



        20    file is made for?                                      04:49



        21          A.   It -- it does, or there's accumulation      04:49



        22    of things to -- so they're maybe not the severity,     04:49



        23    but it may be the accumulation makes you, as a         04:49



        24    commander, want to have some more things on file.      04:49



        25          Q.   Okay.  Thank you.  And I apologize if       04:50
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         1    this sounds elementary, but it's important for us to   04:50



         2    understand the architecture and structure of -- of     04:50



         3    something that we're kind blind in, because we         04:50



         4    don't -- we're not there at Holloman and -- and we     04:50



         5    don't understand how things are organized.  So this    04:50



         6    is helpful.                                            04:50



         7           So, in that regard, let's stick with the UIF    04:50



         8    since we know -- and when I say UIF, sir, I'm sorry,   04:50



         9    I'm referring to Unfavorable Information File.  It     04:50



        10    is okay if I refer to the UIF?                         04:50



        11          A.   Absolutely.                                 04:50



        12          Q.   Okay.  In terms of Devin Kelley's UIF,      04:50



        13    would you be able to tell me just where would that     04:50



        14    be?  Where would we find that at Holloman Air Force    04:50



        15    Base?                                                  04:50



        16          A.   So, the Force Support Squadron, so a        04:50



        17    different squadron on base, has in it --               04:50



        18          Q.   I'm sorry, sir, did you say force --        04:50



        19          A.   Force.



        20          Q.   -- or 4th?                                  04:50



        21          A.   Force.                                      04:50



        22          Q.   Okay.



        23          A.   Force.  So, the FSS, the 49th FSS, Force    04:50



        24    Support Squadron, has a -- a flight within it called   04:51



        25    the Military Personnel Flight.                         04:51
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         1           And when you established a UIF, again much      04:51



         2    more formal than that, they retain the records of      04:51



         3    UIFs and that's where documents are -- are put in.     04:51



         4          Q.   I want to make sure I understand this       04:51



         5    correctly.  And again, if I don't, please, tell me.    04:51



         6           This flight within it that's called the         04:51



         7    Military Personnel Flight, where this UIF is -- is     04:51



         8    held, that's in the -- at Holloman, that would have    04:51



         9    the 49th Security Forces --                            04:51



        10          A.   No --



        11          Q.   -- or the -- okay.  Where?  Where --



        12          A.   No, sir.                                    04:51



        13          Q.   Correct me.                                 04:51



        14          A.   It would have been the 49th Force           04:51



        15    Support Squadron.                                      04:51



        16          Q.   Okay.  And, to my knowledge, that's         04:51



        17    where UIFs are maintained.  And so, you know, if a     04:51



        18    First Sergeant wants to go over there and review all



        19    the UIFs, you have to go over, you've got to pull      04:52



        20    them.



        21           And then you can sit down and look at all of    04:52



        22    what's in there for your -- your members, or if the    04:52



        23    squadron commander wanted to, that kind of thing.      04:52



        24          Q.   In 2012, when Devin Kelley was at           04:52



        25    Holloman Air Force Base, would this UIF file been a    04:52
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         1    hard copy file?                                        04:52



         2          A.   It would have been.                         04:52



         3          Q.   Okay.  And is the 49th Force Support        04:52



         4    Squadron known as FSS?                                 04:52



         5          A.   Yes, sir.                                   04:52



         6          Q.   Okay.  So I think I've seen that on         04:52



         7    various documents --                                   04:52



         8          A.   Yes.                                        04:52



         9          Q.   -- /FSS.  When I see that, that's the       04:52



        10    Force Support Squadron you're talking about,           04:52



        11    correct?                                               04:52



        12          A.   Correct.                                    04:52



        13          Q.   Now, physically, where is that squadron     04:52



        14    based on Holloman Air Force Base, vis-à-vis, the       04:52



        15    49th LRS?                                              04:52



        16          A.   So a mile or two away.                      04:52



        17          Q.   Okay.                                       04:52



        18          A.   A separate building, short drive.           04:52



        19          Q.   Okay.  And how -- how do you, as -- if      04:52



        20    you're a commander at Holloman Air Force Base,         04:52



        21    June/July 2012, how do you know that one of your       04:53



        22    airmen has an Unfavorable Information File if it's     04:53



        23    not at your building?                                  04:53



        24          A.   So, in -- the most likely way is the        04:53



        25    First Sergeant is going to brief you.  If it's --      04:53
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         1    you know, for example, if an airman has a UIF and      04:53



         2    it's kind of low level, you know, the First Sergeant   04:53



         3    may be aware of it and might not brief the commander   04:53



         4    on it.                                                 04:53



         5           The other option is the commander can go to     04:53



         6    the military personnel flight and say, Hey, I want     04:53



         7    to review all the UIFs and see what's in them.         04:53



         8          Q.   Do you have a memory of whether or not      04:53



         9    First Sergeant Wolfe told you that Devin Kelley had    04:53



        10    a UIF?                                                 04:53



        11          A.   I don't.                                    04:53



        12          Q.   Okay.  Do you remember ever reviewing       04:53



        13    his UIF at the 49th FSS?                               04:53



        14          A.   I don't.                                    04:53



        15          Q.   Okay.  And do you know whether the UIF      04:53



        16    for Devin Kelley, that we know exists, actually was    04:54



        17    held at the 49th FSS?                                  04:54



        18          A.   I don't.                                    04:54



        19          Q.   Okay.                                       04:54



        20          A.   Having not seen it, or at least not         04:54



        21    remembering seeing it.                                 04:54



        22          Q.   That makes sense.  I figured that much.     04:54



        23    So -- and I apologize that this is also an             04:54



        24    elementary question, but how would the First           04:54



        25    Sergeant of the 49th LRS, which is Tracy Wolfe, how    04:54
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         1    would he have known there was a UIF at the 49th FSS,   04:54



         2    how would that be communicated?                        04:54



         3          A.   So, I don't know that it would be           04:54



         4    communicated.  As a commander, I assume that of my     04:54



         5    First Sergeant --



         6          Q.   Um-hum.



         7          A.   -- I assume that's inherent in his          04:54



         8    duties that he's looking at the UIFs.                  04:54



         9          Q.   Can I ask you a question about that?        04:54



        10    When you say you assume it's "inherent" of duty,       04:54



        11    that might explain it is that, one of the job          04:54



        12    duties, as I understand you're saying of a First       04:54



        13    Sergeant, is to know there might be a UIF on our       04:54



        14    airman in LRS --                                       04:55



        15          A.   Right.                                      04:55



        16          Q.   -- so I've got to regularly check over      04:55



        17    there at 49th FSS --                                   04:55



        18          A.   FSS.                                        04:55



        19          Q.   -- to make sure and look at that file?      04:55



        20          A.   Right.  So, you know, as I'm sure you're    04:55



        21    aware, in the military, we -- we depend on a chain     04:55



        22    of command.                                            04:55



        23           And so a good example at -- at Holloman in my   04:55



        24    squadron, we're talking about a 500-person             04:55



        25    squadron --
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         1          Q.   Um-hum.



         2          A.   -- right?  So, if an individual at the      04:55



         3    flight takes a -- an adverse action like writing a     04:55



         4    letter of reprimand, and if things, you know, if       04:55



         5    they get to the point where they're concerned and      04:55



         6    they're talking to the First Sergeant about            04:55



         7    establishing a UIF, you know, we're trusting those     04:55



         8    leaders to work up the chain of command to make sure   04:55



         9    things are documented and, you know, that a UIF is     04:55



        10    established when required.                             04:55



        11          Q.   Okay.  Now, but don't look at that file     04:55



        12    yet --                                                 04:55



        13          A.   Okay.                                       04:55



        14          Q.   I'm put a document on your screen.  It's    04:55



        15    from the -- the 49th Security Forces file              04:56



        16    investigation into Devin Kelley while he was on        04:56



        17    base.                                                  04:56



        18           Do you remember that the -- the Exhibit No. 9   04:56



        19    that I showed you was dated February 16, 2012,         04:56



        20    right?                                                 04:56



        21          A.   Yes, sir.                                   04:56



        22          Q.   And relating to an incident with Devin      04:56



        23    Kelley's supervisor that was reported as a reprimand   04:56



        24    that occurred on February 6, 2012, correct?            04:56



        25          A.   Right.  Yeah, 3rd -- 3rd and 6th, it        04:56
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         1    looks like, 3rd, 4th and 6th.                          04:56



         2          Q.   I just wanted to orient you to that         04:56



         3    time.                                                  04:56



         4          A.   Yes, sir.                                   04:56



         5          Q.   And so, what I put up in front of you,      04:56



         6    Colonel, this is the -- part of the Security Forces    04:56



         7    investigative file called an SFMIS file on Devin       04:56



         8    Kelley.  And it's -- the page in front of you, I



         9    believe, is Bates stamped 13339.  Okay?                04:56



        10          A.   I didn't see --                             04:57



        11          Q.   That's okay.  It's on the very bottom.      04:57



        12    Do you see it there, on the very bottom right?         04:57



        13          A.   Oh --                                       04:57



        14          Q.   Yeah.                                       04:57



        15          A.   Okay.



        16          Q.   Yeah, yeah.  When we say "Bates stamp,"     04:57



        17    sir, this is one of those -- just like when you're     04:57



        18    using your lingo in the Air Force, Bates stamps,       04:57



        19    you -- it's always going to be on the bottom right.    04:57



        20          A.   I heard "date stamp."  I was looking for    04:57



        21    a date.  I apologize.                                  04:57



        22          Q.   That's all right.  That's all right.  No    04:57



        23    problem.                                               04:57



        24           So this is a -- this is the -- from the         04:57



        25    Security Forces 49th file.  This is when Tessa         04:57
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         1    Kelley came in to report another incident of assault   04:57



         2    on her by Devin Kelley to the Security Forces          04:57



         3    division.                                              04:57



         4           And I want to turn your attention to -- just    04:57



         5    flip it to the next page.  Sorry.  I'm looking for     04:57



         6    my pen here.  There we go.                             04:57



         7           And -- and just tell me, can you read that      04:58



         8    okay?  Is that okay --                                 04:58



         9           (Deponent perused computer screen.)             04:58



        10          A.   I can.                                      04:58



        11          Q.   (By Mr. Alsaffar)  Okay.  And you see at    04:58



        12    the top, it says, Report of Investigation.  Ryan       04:58



        13    Sablan or Sablan, Staff Sergeant, February 21st,       04:58



        14    2012; do you see that?                                 04:58



        15          A.   I do -- ah, yes, I do.                      04:58



        16          Q.   Okay.  And at the top, right after that,    04:58



        17    it says, Matters Investigated, Article 128 Assault.    04:58



        18          A.   Yes.                                        04:58



        19          Q.   Okay.  And I want to show you the next      04:58



        20    page.  All right.  Can you see that okay?  I'm going   04:58



        21    to make that a little bigger for you.                  04:58



        22          A.   I appreciate it.                            04:58



        23          Q.   Do you see it's under "Narrative," do       04:58



        24    you see that word under "Narrative"?                   04:58



        25          A.   I do.                                       04:58

�

                                                                 91





         1          Q.   It says, Interview of Tessa Kelley,         04:58



         2    February 17th, 2012, by Ryan Sablan or Sablan, 49      04:58



         3    SFS; do you see that?                                  04:59



         4          A.   I do.



         5          Q.   So that's again, the 49th Security



         6    Forces, correct?                                       04:59



         7          A.   Correct.                                    04:59



         8          Q.   All right.  And I just want to go           04:59



         9    through this investigation, or this letter, in light   04:59



        10    of the letter of reprimand where I just showed you     04:59



        11    where Devin Kelley had some pretty harsh words for     04:59



        12    his supervisor, Valorie Rowe.  Okay?                   04:59



        13           And do you agree, that characterization is



        14    harsh words and inappropriate words to his             04:59



        15    supervisor, female supervisor?



        16          A.   I agree.                                    04:59



        17          Q.   Okay.  February 17th, 2012, Tessa Kelley    04:59



        18    is report -- well, reporting a fairly serious          04:59



        19    instance of physical abuse by Devin Kelley on her;     04:59



        20    is that a -- fair to say?                              04:59



        21          A.   Yes.  It says that she stated he choked     04:59



        22    her, in the first line.                                04:59



        23          Q.   And I'll read that into the record.         04:59



        24           Kelley -- Tessa Kelley -- states he -- Devin    04:59



        25    Kelley -- choked her in the restroom and on several    04:59

�

                                                                 92





         1    occasions has choked her because she didn't want to



         2    spend Christmas with his family.                       04:59



         3           On December 24th, Kelley stated he pushed her   05:00



         4    against the wall, choked her and told her, You         05:00



         5    better pack your bags or I'll choke you to the         05:00



         6    ceiling and pass you out; do you see that?             05:00



         7          A.   I do.                                       05:00



         8          Q.   Okay.  So February 17th, 2012, the 49th     05:00



         9    Security Forces at Holloman Air Force Base is          05:00



        10    getting an allegation that Kelley's threat -- is       05:00



        11    choking his wife on more than one occasion, correct?   05:00



        12          A.   Correct.                                    05:00



        13          Q.   A couple of lines down, Tessa Kelley        05:00



        14    stated Devin Kelley dragged her by her hair into the   05:00



        15    bathroom and said, I'm going to water board you, and   05:00



        16    stuck her head in the showerhead; do you see that?     05:00



        17          A.   I do.                                       05:00



        18          Q.   Okay.



        19           (Outside disturbance of music.)                 05:00



        20           MR. FURMAN:  It's going to go on for a little   05:00



        21    bit.  The National Anthem, too.



        22           Mr. ALSAFFAR:  Is it?  Okay.  The audio's



        23    fine?  As long as it -- are you fine?                  05:01



        24           MADAM COURT REPORTER:  Yes.



        25           THE VIDEOGRAPHER:  Good.                        05:01
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         1           MR. ALSAFFAR:  Okay.



         2          Q.   (By Mr. Alsaffar)  The couple lines         05:01



         3    down, she says that Devin Kelley stated, You're 90     05:01



         4    percent of our problem and you -- if you repeat what   05:01



         5    I say, I'll kill you and drag your dead body and       05:01



         6    desert it.                                             05:01



         7           So Tessa Kelley is reporting on                 05:01



         8    February 17th, 2012, that Devin Kelley now has also    05:01



         9    threatened to kill her and drag her body to desert     05:01



        10    it, correct?                                           05:01



        11          A.   Correct.                                    05:01



        12          Q.   And next line, Tessa Kelley stated, On      05:01



        13    multiple occasions, he has called her a bitch,         05:01



        14    whore, slut, piece of shit, worthless and your         05:01



        15    family doesn't love you.                               05:01



        16           And that -- that language right there -- and    05:01



        17    I apologize again for using it, but that's what's      05:01



        18    stated in her report, correct?                         05:01



        19          A.   That's correct.                             05:01



        20          Q.   The -- that language is similar to what     05:01



        21    Devin Kelley's supervisor was reporting about a week   05:02



        22    before, the type of language Devin Kelley was using    05:02



        23    against his female supervisor, correct?                05:02



        24          A.   Correct.                                    05:02



        25          Q.   Okay.  If you look about four or five       05:02
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         1    lines down from where we were just reading --          05:02



         2    actually, one, two, three, four -- you know, the       05:02



         3    easiest thing for me to do is just highlight it for    05:02



         4    you.  Okay.                                            05:02



         5           I highlighted the line for you where Tessa      05:02



         6    Kelley is reporting that Devin Kelley said, quote,     05:02



         7    My work is lucky.  I'd take a shotgun and blow         05:02



         8    everyone's head off; do you see that?                  05:02



         9          A.   I do.                                       05:03



        10          Q.   Okay.  So this is a report directed to      05:03



        11    the 49th Security Forces at Holloman Air Force Base    05:03



        12    on February 17th, 2012, where Devin Kelley is          05:03



        13    threatening to engage in a mass shooting, right?       05:03



        14          A.   Right.  Yeah, Tessa Kelley is saying        05:03



        15    that that's what he said.                              05:03



        16          Q.   Okay.



        17          A.   Yep, I agree.                               05:03



        18          Q.   Okay.  And -- and I know this sounds --     05:03



        19    seems obvious, but I think it's important to be very   05:03



        20    specific here.                                         05:03



        21           This is a report that -- by his wife to the     05:03



        22    49th Security Forces that on February 17th, 2012,      05:03



        23    that Devin Kelley is threatening to use a gun to       05:03



        24    commit mass murder, correct?                           05:03



        25          A.   Correct.                                    05:03
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         1          Q.   Okay.                                       05:03



         2           (Counsel conferred.)



         3          Q.   (By Mr. Alsaffar)  Actually, this is



         4    fine.                                                  05:03



         5           MR. ALSAFFAR:  There's problem with the what?   05:03



         6           MR. DEMERATH:  The people on the phone lost     05:03



         7    audio.  Is there a mute button that might have been



         8    inadvertently gotten hit or something?                 05:04



         9           MR. FURMAN:  The only thing that might have     05:04



        10    happened is the call might have ended, but I thought   05:04



        11    it was...                                              05:04



        12           MR. ALSAFFAR:  Do you think they shut it off,   05:04



        13    but the green light's on.                              05:04



        14           If there is anybody on the phone that can



        15    hear me, can you unmute and just identify that         05:04



        16    you're there?  Maybe they can try calling back in.     05:04



        17           Can you tell them to try calling back in?       05:04



        18    I'd like to go forward.  Okay.  I want to keep going   05:04



        19    here.  Because I know -- I don't want to keep you      05:04



        20    too long.  Okay.                                       05:04



        21          Q.   (By Mr. Alsaffar)  So, I'm sorry.  We       05:04



        22    were just talking about the -- the threats here that   05:04



        23    Devin Kelley had -- had made.                          05:04



        24           So, first of all, the -- the letter of          05:04



        25    reprimand where he called his female supervisor a      05:04
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         1    week before a bitch, sorry for using that language,    05:04



         2    but that's -- that's what he used.                     05:05



         3           And then about a week and a half later, the     05:05



         4    49th is getting another report that he's using that    05:05



         5    kind of language on top of choking his wife and        05:05



         6    threatening to commit mass murder against his people   05:05



         7    at work, correct?                                      05:05



         8          A.   Correct.                                    05:05



         9          Q.   Okay.  So, at that point, at least, the     05:05



        10    49th at Holloman Air Force Base, you were aware of a   05:05



        11    very unstable and dangerous person in Devin Kelley,    05:05



        12    potentially, at least?                                 05:05



        13          A.   Potentially.  I -- I wasn't there.          05:05



        14          Q.   Right.                                      05:05



        15          A.   So, you know, obviously, Security Forces    05:05



        16    had gotten this threat.  I think it's logical to       05:05



        17    conclude -- we'd have to go back and look -- that      05:05



        18    that's what led to the OSI investigation.              05:05



        19           And, you know, I think it's logical that        05:05



        20    that's when Sergeant Wolfe later warned me, Hey,       05:05



        21    this guy's made threats.  I'm guessing that's          05:05



        22    probably what was in his mind.                         05:05



        23          Q.   And -- and we'll go -- we'll keep going     05:05



        24    through these so that we can identify them, but you



        25    kind of made a reference.                              05:05
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         1           So, actually, June 25th, 2011, is when the      05:05



         2    AFOSI informed your squadron -- you weren't there      05:06



         3    yet --                                                 05:06



         4          A.   Right.                                      05:06



         5          Q.   -- so -- but your squadron that, Hey,       05:06



         6    we're already criminally investigating him.  You get   05:06



         7    the February letter of reprimand where he's -- he's    05:06



         8    using very intemperate and inappropriate language      05:06



         9    towards his female supervisor in your -- in -- in      05:06



        10    LRS' command at 49th --                                05:06



        11          A.   Correct.                                    05:06



        12          Q.   -- correct?  And then, a couple of weeks    05:06



        13    after that, February 17th, 2012, his wife is           05:06



        14    reporting yet another instance of abuse with very      05:06



        15    specific -- would you agree, very specific, very       05:06



        16    detailed, granular, disturbing details about both      05:06



        17    his physical abuse of her and his threat to commit     05:06



        18    mass murder against people at Holloman?                05:06



        19          A.   Yes, sir.                                   05:06



        20          Q.   Okay.  And you would -- so we know AFOSI    05:06



        21    had informed the LRS 49th Squadron about the           05:06



        22    criminal investigation into Devin Kelley.              05:06



        23           Now, we're talk -- now the Security Forces      05:06



        24    knows, as well, that we've got somebody who's being    05:06



        25    accused of some really disturbing behavior, correct?   05:07
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         1          A.   Correct.                                    05:07



         2          Q.   Fair enough?  So, my question to you is,    05:07



         3    you experience as a commander at both the 49th at      05:07



         4    Holloman and then your various other command-level     05:07



         5    positions, how would you or -- expect -- or how        05:07



         6    would you be informed by a Security Forces division    05:07



         7    on your base that one of your people was being         05:07



         8    looked into for pretty disturbing conduct?  How        05:07



         9    would you get to know about that?                      05:07



        10          A.   So, I think there's -- like in this case    05:07



        11    with this investigation, I would assume that the       05:07



        12    Security Forces Squadron and that -- probably that     05:07



        13    investigation's office would call the First Sergeant   05:07



        14    and tell the First Sergeant, Hey, we've got this       05:07



        15    report.  We're investigating it.  You might want to    05:07



        16    keep an eye on this airman.                            05:07



        17          Q.   Okay.                                       05:07



        18          A.   And then the First Sergeant would most      05:07



        19    likely tell the commander.                             05:08



        20          Q.   So, it would be a -- what you would         05:08



        21    expect, at least, would be a phone call from           05:08



        22    Security Forces to the First Sergeant at LRS, who      05:08



        23    you would then hope would inform the commander of      05:08



        24    the LRS about somebody like Devin Kelley?              05:08



        25          A.   That's exactly the way I would expect it    05:08
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         1    to go.                                                 05:08



         2          Q.   Okay.  Is there any kind of                 05:08



         3    documentation process where the Security Forces        05:08



         4    would send a -- either an electronic message or some   05:08



         5    kind of file note that can be accessed by the          05:08



         6    commander at LRS or anyone in the LRS, so you-all      05:08



         7    can sort of communicate more easily, so you're not     05:08



         8    just relying or hoping that someone makes a phone,     05:08



         9    and then that person who gets the phone and then       05:08



        10    reports it up; do you see?                             05:08



        11          A.   Right.  So, when the Security Forces --     05:08



        12    sorry, I wanted to give you a moment there.            05:08



        13          Q.   Go.  Ignore what we're doing over here.     05:08



        14          A.   When -- when the Security Force             05:08



        15    completes an investigation, they refer that to a       05:08



        16    squadron commander for action.                         05:09



        17           So if they find there's enough evidence for     05:09



        18    that commander to take action, that's the -- so,       05:09



        19    you've got the informal and formal.                    05:09



        20           And what you're asking for is, you know, is     05:09



        21    there a formal process by which that gets handed       05:09



        22    over for action?                                       05:09



        23           Yes.  When Security Forces investigation        05:09



        24    closes out, the Security Forces Squadron refers that   05:09



        25    investigation formally to the affected squadron        05:09
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         1    commander for action.  So, that's that formal piece.   05:09



         2           And then the informal piece, in my              05:09



         3    experience, is, something like this comes across an    05:09



         4    investigator's desk, they're calling that First        05:09



         5    Sergeant to say, Hey, you got something you want to    05:09



         6    keep an eye out on.                                    05:09



         7           So, then the First Sergeant can tell            05:09



         8    leadership; the leadership can tell other leaders in   05:09



         9    the squadron to keep an eye out.                       05:09



        10          Q.   So, let me turn your attention to the       05:09



        11    next page of the investigation by the Security         05:10



        12    Forces on -- relating to this abuse allegation         05:10



        13    against Devin Kelley, along with the mass shooting     05:10



        14    threat Devin Kelley made.                              05:10



        15           If you look at -- let me help you again.        05:10



        16    There you go.                                          05:10



        17          A.   Thank you.                                  05:10



        18          Q.   You're welcome.  If you look under          05:10



        19    Section 5.1 here that I've highlighted for you.  And   05:10



        20    this is Bates No. 13342.                               05:10



        21           It lists exhibits under there.  And it lists    05:10



        22    that list of exhibits.  And then it says,              05:10



        23    "Investigation Status"; do you see that?               05:10



        24          A.   I do.                                       05:10



        25          Q.   And it says, Closed.  So that's Security    05:10
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         1    Forces indicating that this is now a closed            05:10



         2    investigation?



         3          A.   Correct.                                    05:10



         4          Q.   All right.  And then it's reviewed by       05:10



         5    Major David Boyd; do you see that, Commander?          05:10



         6          A.   Correct.                                    05:10



         7          Q.   -- do you see that?  Now, do you know       05:11



         8    who David Boyd is?                                     05:11



         9          A.   The Security Forces Squadron commander      05:11



        10    at the time.                                           05:11



        11          Q.   Now, you had just indicated to me, I        05:11



        12    believe -- and again, correct me if I'm not accurate   05:11



        13    that, you know, when the Security Forces               05:11



        14    investigation closes out, that's when there's a        05:11



        15    transfer of information formally to the LRS --         05:11



        16          A.   Right.                                      05:11



        17          Q.   -- the squadron commander where the         05:11



        18    person is; is that right?                              05:11



        19          A.   So, what I'm -- I'm a little out of my      05:11



        20    lane here, but --                                      05:11



        21          Q.   Okay.                                       05:11



        22          A.   -- so this looks like this is out of the    05:11



        23    Security Forces database that they keep stuff in.      05:11



        24          Q.   It is.                                      05:11



        25          A.   What I'm used to seeing is -- that comes    05:11
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         1    to a commander is an ROI, Report of Investigation,     05:11



         2    for a commander's action.  That -- what I'm used to    05:11



         3    seeing looks different than this (indicating).         05:11



         4          Q.   Okay.



         5          A.   So my assumption would be, is that there    05:11



         6    would be a separate product that would go to the       05:11



         7    squadron commander for action.  I've seen those        05:11



         8    before from OSI, for example, a -- a report of         05:11



         9    investigation referred for action.                     05:12



        10          Q.   So I -- I'm referring you back to the       05:12



        11    first page of this document --                         05:12



        12          A.   Okay.



        13          Q.   -- that Commander Boyd signed and that



        14    was from the SFMIS system.  And it says, Report of     05:12



        15    Investigation, right?



        16          A.   Yes, sir.



        17          Q.   All right.  So is this what you're



        18    thinking of when you say "Report of Investigation"?



        19          A.   What I'm -- what I'm thinking of            05:12



        20    actually looks different, because it -- it actually    05:12



        21    has language on it that it's from that commander to    05:12



        22    another commander referred for action.                 05:12



        23           So, the -- the ones that I'm thinking of that   05:12



        24    I've seen, it -- you know, it says Report of           05:12



        25    Investigation.                                         05:12
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         1           They look different than this, much of the      05:12



         2    same information, but then it's -- it'll have          05:12



         3    language in it where it says, Refer to, you know,      05:12



         4    Squadron Command for Action, or that kind of thing.    05:12



         5           That's -- that's what I'm -- in my mind's       05:12



         6    eye, I see it, but this just doesn't look like that.   05:12



         7          Q.   Okay.



         8          A.   This looks like it came out of their        05:12



         9    database, so...                                        05:12



        10          Q.   Really, my -- my question really            05:12



        11    ultimately is, is regardless of what the format's      05:12



        12    supposed to look like, this, you know, this is         05:13



        13    stating it's a Report of Investigation.  It's got a    05:13



        14    commander signature at the end from the Security       05:13



        15    Forces with a statement that the investigation is      05:13



        16    closed.



        17          A.   Right.                                      05:13



        18          Q.   At the point when the investigation is      05:13



        19    closed with a commander's signature, is that when      05:13



        20    you would expect it to be reported to your squadron,



        21    if the person they're investigating is in your         05:13



        22    squadron?



        23          A.   I would, yeah.                              05:13



        24          Q.   Okay.  And then how would that come to      05:13



        25    you?  What format would that come to you in?           05:13
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         1          A.   I'm -- I'm used to seeing it in a -- a      05:13



         2    document that says Report of Investigation, referred   05:13



         3    to command --                                          05:13



         4          Q.   Hard-copy documents?                        05:13



         5          A.   It could be electronic.                     05:13



         6          Q.   Electronic, you mean, emailed from a        05:13



         7    commander to you, or is it like a system you access?   05:13



         8          A.   No, no, it's not in a system.  So it's      05:13



         9    not uncommon for them to be brought to you on a CD     05:13



        10    or a hard copy.                                        05:13



        11           So, I think either of those would be            05:13



        12    reasonable.  I don't recall seeing one having been     05:13



        13    emailed before; that may happen.                       05:14



        14          Q.   Who would bring it to you on a CD or a      05:14



        15    hard copy?                                             05:14



        16          A.   So, likely the First Sergeant because       05:14



        17    that's likely the conduit from --                      05:14



        18          Q.   Yeah.                                       05:14



        19          A.   -- Security Forces back to the unit.        05:14



        20          Q.   The First Sergeant seems to be an           05:14



        21    important conduit, an important gatekeeper for you,    05:14



        22    to get these types of cross-squadron communication     05:14



        23    accurate?                                              05:14



        24          A.   Absolutely.                                 05:14



        25          Q.   Okay.  So, if the Security Forces at the    05:14
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         1    49th had closed their investigation at the end of      05:14



         2    February 2012 on Devin Kelley, like it states it       05:14



         3    did --                                                 05:14



         4          A.   Right.



         5          Q.   -- you would expect, at that point, for     05:14



         6    the 49th Security Forces to send either in hard copy   05:14



         7    format or a CD of the investigation to file to your    05:14



         8    First Sergeant at 49th LRS?                            05:14



         9          A.   I would.  The piece I don't know is the     05:14



        10    extent to which the Security Forces would be talking   05:14



        11    to the legal office there at -- at Holloman, as        05:14



        12    well.                                                  05:14



        13           And if they felt that there was enough          05:14



        14    evidence there to warrant the commander, you know,     05:15



        15    taking either non-jurisdictional punishment or         05:15



        16    referring the case to a higher authority for a         05:15



        17    court-martial.                                         05:15



        18           So, there would be some other coordination      05:15



        19    going here, again, my assumption, from experience,     05:15



        20    they would -- they would be coordinating with First    05:15



        21    Sergeant, with legal, and then advising the            05:15



        22    commander on appropriate action.                       05:15



        23          Q.   If you look at what I just highlighted      05:15



        24    on the bottom there, it looks like the coordination    05:15



        25    was the staff judge (inaudible) this situation?        05:15
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         1          A.   Right.                                      05:15



         2           MADAM COURT REPORTER:  I'm sorry,



         3    coordination with?                                     05:15



         4          Q.   (By Mr. Alsaffar)  -- staff judge           05:15



         5    advocate at the 49th was done in this time period?     05:15



         6          A.   Yes, sir.                                   05:15



         7          Q.   Okay.  Okay.  So let's move off of this.    05:15



         8           MR. DEMERATH:  I think the line is --           05:15



         9           MR. ALSAFFAR:  We just -- we're just going to   05:15



        10    try to see if we can get ahold of everybody.  Are



        11    you asking me to ask if anybody's on the line?         05:15



        12           MR. DEMERATH:  No.  I know they're on the       05:15



        13    line.  They're waiting for us to reconnect.            05:15



        14           MR. ALSAFFAR:  Do we reconnect or do they



        15    reconnect?



        16           MR. DEMERATH:  We need to reconnect.  There's



        17    six people on the line and for some reason, our line   05:16



        18    went dead so we need to dial back in.                  05:16



        19           MR. ALSAFFAR:  Okay.  Thanks.                   05:16



        20           MR. DEMERATH:  Sure.



        21           MR. ALSAFFAR:  Is that what this meant          05:16



        22    (indicating)?                                          05:16



        23           MR. DEMERATH:  Yes.  Sorry.                     05:16



        24           MR. ALSAFFAR:  That's what he was passing me.   05:16



        25    That's all right.  Okay.  I'm really proud of them     05:16
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         1    for hanging in there.  They must be enthralled.        05:17



         2           (Phone connection re-established.)              05:17



         3           MR. FURMAN:  Guys, are you there?               05:17



         4           MR. PHILLIPS:  Yes, this is Phillips.           05:17



         5           MR. FURMAN:  All right.  Back in business.      05:17



         6           MR. ALSAFFAR:  Hey, guys, we apologize.         05:17



         7    We -- apparently, it was on our end.  So we,



         8    hopefully, re-established connection.  If you don't



         9    mind just putting yourselves back on mute and then     05:17



        10    we'll -- we'll keep moving.                            05:17



        11           UNIDENTIFIED SPEAKER:  Okay.                    05:17



        12           MR. ALSAFFAR:  Thanks, everybody.               05:17



        13          Q.   (By Mr. Alsaffar)  All right.  So -- so,    05:17



        14    we -- we've gone through the February 2012 incident.   05:17



        15    And I want to move on to a -- a later date.            05:17



        16           (Deposition Exhibit 10 was marked for



        17    identification.)



        18          Q.   (By Mr. Alsaffar)  And I'm going to hand



        19    you, sir, Exhibit No. 10.  Exhibit No. 10 is dated     05:17



        20    April 17th, 2012, correct?                             05:17



        21          A.   Yes, sir.                                   05:17



        22          Q.   Now, this is -- this is a memorandum        05:17



        23    again for Devin Kelley specifically, right?            05:17



        24          A.   Correct.                                    05:17



        25          Q.   And it's from your -- the 49th LRS          05:17
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         1    command, correct?                                      05:18



         2          A.   Correct.                                    05:18



         3          Q.   And just, again, I hate to keep             05:18



         4    reorienting everybody, but when we see 49 LRS/CC,      05:18



         5    that means 49 Logistic Readiness Squadron command,     05:18



         6    correct?                                               05:18



         7          A.   Commander.                                  05:18



         8          Q.   Commander?                                  05:18



         9          A.   Um-hum.                                     05:18



        10          Q.   And then, that's the position you held      05:18



        11    from June 2012 to June 2014?                           05:18



        12          A.   Yes, sir.                                   05:18



        13          Q.   Okay.  At this time, April 17th, 2012,      05:18



        14    the acting commander was Nathan McLeod-Hughes, Major   05:18



        15    Nathan McLeod-Hughes, right?                           05:18



        16          A.   Correct.                                    05:18



        17          Q.   And that's who this April 17th, 2012,       05:18



        18    memo is from?                                          05:18



        19          A.   Yes, sir.                                   05:18



        20          Q.   And this is yet another letter of           05:18



        21    reprimand, right?                                      05:18



        22          A.   Correct.                                    05:18



        23          Q.   And it states under the first paragraph     05:18



        24    that "Investigation has revealed that you physically   05:18



        25    assaulted Mrs. Tessa Kelley on or about February 17,   05:18
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         1    2012"; do you see that?                                05:18



         2          A.   I do.                                       05:18



         3          Q.   "That on multiple occasions you             05:18



         4    physically assaulted your spouse, on this occasion     05:18



         5    you punched her in the arm and slapped her with an     05:18



         6    open hand while you were involved in a                 05:19



         7    verbal/physical altercation"; do you see that?         05:19



         8          A.   I do.                                       05:19



         9          Q.   All right.  Now, remember, the              05:19



        10    February 17th, 2012, date, that's the same date we     05:19



        11    were just looking at regarding the various             05:19



        12    allegations of choking and mass shooting, mass         05:19



        13    murder that Devin Kelley was threatening, correct?     05:19



        14          A.   Right.                                      05:19



        15          Q.   All right.  So now, we've got 49th          05:19



        16    Security Forces, February 2012.  And now we have       05:19



        17    Major Nathan McLeod-Hughes, as well, reporting and     05:19



        18    being made aware of Devin Kelley's assault on his      05:19



        19    wife, correct?                                         05:19



        20          A.   Right.                                      05:19



        21          Q.   Okay.  And this is -- he states, "You       05:19



        22    are hereby reprimanded! Your actions violated



        23    Article 128 of the UCMJ-Assault," right?               05:19



        24          A.   Yes.                                        05:19



        25          Q.   Okay.  So, this would have been another     05:19
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         1    instance where the Air Force, and specifically the     05:19



         2    49th LRS, was aware of Devin's -- Devin Kelley's       05:19



         3    reported violence, correct?                            05:20



         4          A.   Correct.                                    05:20



         5          Q.   Now, this also would have been a            05:20



         6    memorandum that would have been in the -- the UIF,     05:20



         7    unfavorable file for Devin Kelley?                     05:20



         8          A.   I think it's logical to assume it would     05:20



         9    have been in there.                                    05:20



        10          Q.   Okay.  And so -- and again, logistically    05:20



        11    speaking, when this -- I guess is appropriate --       05:20



        12    when this was written and this was, you know, sent     05:20



        13    to Devin Kelley, would -- would Major Nathan           05:20



        14    McLeod-Hughes have known that this needs to -- the     05:20



        15    First Sergeant needs to know to put this in that       05:20



        16    49th FSS UIF file?                                     05:20



        17          A.   So, a couple --                             05:20



        18          Q.   How -- how does it get from A to B?         05:20



        19          A.   Yeah, yeah.  So, you have to make a         05:20



        20    decision to establish a UIF.                           05:20



        21          Q.   Um-hum.



        22          A.   And so I don't know if the squadron had     05:20



        23    made the decision to establish a UIF at that time or   05:20



        24    not.                                                   05:20



        25          Q.   Would the squadron also have wanted to      05:20
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         1    keep copies at the squadron of all these various       05:20



         2    incidents that they're receiving, these reports, so    05:21



         3    that they know there's continuity, that, Hey --        05:21



         4          A.   Right.                                      05:21



         5          Q.   -- even though there may be a file that     05:21



         6    this needs to go the UIF 49th --                       05:21



         7          A.   Right.                                      05:21



         8          Q.   -- we also need to make sure for other      05:21



         9    commanders -- because he was acting at the time --



        10    for Marconi, for Bearden when he gets here, that       05:21



        11    they could just look at one place here in this         05:21



        12    building and know who we're dealing with?              05:21



        13          A.   So, remember, earlier I was talking         05:21



        14    about the PIF?                                         05:21



        15          Q.   Yes, sir.                                   05:21



        16          A.   It's -- that would be my assumption that    05:21



        17    this would have gone in the PIF.  Had the unit         05:21



        18    decided to create a UIF -- and there should be some    05:21



        19    record of when they decided to create a UIF on         05:21



        20    Airman Kelley -- then it would have gone in there      05:21



        21    as -- also.                                            05:21



        22          Q.   Okay.  And I think you had told me that     05:21



        23    you can have a Personnel Information File, PIF, and    05:21



        24    also an Unfavorable Information File, you can have     05:21



        25    both at the same time?                                 05:21
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         1          A.   Correct.                                    05:21



         2          Q.   All right.  Because we're seeing a lot      05:21



         3    of the 49th LRS and the 49th Security Forces, and      05:21



         4    even AFOSI knowing about these things, and I'm         05:22



         5    trying to understand how they're all communicating     05:22



         6    to each other --                                       05:22



         7          A.   Right.                                      05:22



         8          Q.   -- and knowing about it.  Okay?  Now,       05:22



         9    the -- this time frame, April 17th, 2012, that's       05:22



        10    what's the date on the letter, correct?                05:22



        11          A.   Correct.                                    05:22



        12          Q.   Now, would you be -- I don't know if you    05:22



        13    know this, and I'd be happy to show it to you.  I'll   05:22



        14    go ahead and do that, actually.                        05:22



        15           When you became commander of the 49th LRS in    05:22



        16    June 30, 2012, what was the policy for carrying        05:22



        17    fire -- firearms on -- on base at Holloman?            05:22



        18          A.   I don't remember.                           05:22



        19          Q.   Can anyone carry a firearm on base?         05:22



        20          A.   No.  So, typically, you're limited to       05:22



        21    law enforcement personnel.  Some bases allow retired   05:22



        22    law enforcement personnel to carry on base, that       05:23



        23    kind of thing.                                         05:23



        24           What's typical would be that, like, to have     05:23



        25    it stored in your home, you have to register to with   05:23
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         1    Security Forces so that they know you have firearms    05:23



         2    in your home.                                          05:23



         3           That -- that's typical, but carrying, no.  So   05:23



         4    you -- typically, you transport, you know, in your     05:23



         5    car, in the trunk, on -- on or off of base, but        05:23



         6    otherwise, it's locked up at home.                     05:23



         7           (Deposition Exhibits 11 & 12 were marked for



         8    identification.)



         9          Q.   (By Mr. Alsaffar)  All right.  I'm          05:23



        10    going -- I'm going to hand you Exhibits No. 11 and     05:23



        11    No. 12, okay?                                          05:23



        12          A.   Okay.                                       05:23



        13          Q.   And I don't know if you're familiar with    05:23



        14    these forms, but what I've handed you, Exhibit         05:23



        15    No. 11 is a Firearms Transaction form, commonly        05:23



        16    known as an ATF Form 4473.  It's a form you fill out   05:23



        17    when you want to buy a gun.                            05:23



        18          A.   Okay.                                       05:23



        19          Q.   Are you familiar with this form at all?     05:23



        20          A.   Not -- I've purchased firearms before so    05:24



        21    assume I filled one out before.                        05:24



        22          Q.   I hope you did.  If you purchased it at     05:24



        23    the federal licensed firearm dealer, you would have.   05:24



        24          A.   Yes, but I -- I don't remember having       05:24



        25    seen it before, but I'm sure I did.                    05:24
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         1          Q.   Now, the first exhibit, No. 11, that I      05:24



         2    handed you, if you look on -- I've highlighted it      05:24



         3    for you on the back -- remember when we were talking   05:24



         4    about his two reports in February 2012, one from his   05:24



         5    female supervisor where he had used that -- that       05:24



         6    inappropriate language and then we'd seen one a week   05:24



         7    and a half later, his wife reported him in 2012        05:24



         8    threatening chocking her, water boarding her,          05:24



         9    threatening mass murder; do you remember that?         05:24



        10          A.   I do.                                       05:24



        11          Q.   That was about February 17th, 2012.  Now    05:24



        12    this, on that second page that you're looking at is    05:25



        13    Devin Kelley is purchasing a weapon at -- around       05:25



        14    February 11, 2012, correct?                            05:25



        15          A.   12th.                                       05:25



        16          Q.   Oh, February 12th, 2012, correct?           05:25



        17          A.   Correct.                                    05:25



        18          Q.   So this is right in between the time        05:25



        19    frame right after -- after he made those remarks to    05:25



        20    his female supervisor and just before his wife comes   05:25



        21    in and says, This guy is choking me, water boarding    05:25



        22    me and threatening to kill his leadership?             05:25



        23          A.   Correct.                                    05:25



        24          Q.   Okay.  And if you noted that this was       05:25



        25    purchased at Holloman Air Force Base Exchange?         05:25
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         1          A.   I see that.                                 05:25



         2          Q.   Do you see that?  Okay.  All right.  And    05:25



         3    then, the second exhibit, Exhibit No. 12, remember     05:25



         4    commander -- acting commander Nathan McLeod-Hughes'    05:25



         5    letter was April 17th, 2012; is that correct?          05:25



         6          A.   Yes.                                        05:26



         7          Q.   All right.  And what is -- this -- this     05:26



         8    form is Devin Kelley purchasing another firearm at     05:26



         9    Holloman Air Force Base Exchange.  And what's the      05:26



        10    date on the purchase there?                            05:26



        11          A.   April 12th, 2012.                           05:26



        12          Q.   Okay.  So the -- just a few days before     05:26



        13    this letter of reprimand from Commander Nathan         05:26



        14    McLeod-Hughes --



        15          A.   Um-hum.



        16          Q.   -- Devin Kelley has purchased another       05:26



        17    separate firearm at Holloman Air Force Base            05:26



        18    Exchange, correct?                                     05:26



        19          A.   Correct.                                    05:26



        20          Q.   Okay.                                       05:26



        21           MR. FURMAN:  Do you want these?                 05:26



        22           MR. ALSAFFAR:  Okay.



        23          Q.   (By Mr. Alsaffar)  Now, do you agree        05:27



        24    that people who are subjects of credible accusations   05:27



        25    of violent abuse and folks who have threatened a       05:27
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         1    mass shooting should not have access to weapons?       05:27



         2           MR. FURMAN:  Objection to form; you can         05:27



         3    answer.                                                05:27



         4          A.   So, my -- my personal opinion --            05:27



         5          Q.   (By Mr. Alsaffar)  Yes, your personal       05:27



         6    opinion.                                               05:27



         7          A.   -- is that I would prefer them not to,      05:27



         8    but, you know, if they purchase it legally, then       05:27



         9    they made a legal purchase.                            05:27



        10          Q.   Okay.  And that's -- that's another         05:27



        11    question.  If an individual legally should be          05:27



        12    reported for -- when prob- -- probable cause exists    05:27



        13    that they committed a reportable crime like assault,   05:27



        14    and the law prohibits that person at that point from   05:28



        15    obtaining a weapon, that that person should not be     05:28



        16    able to obtain a weapon, correct?                      05:28



        17          A.   Right.



        18          Q.   You agree with that?                        05:28



        19          A.   I agree.                                    05:28



        20          Q.   Okay.  And one of the laws that we have     05:28



        21    in place in this country is that if you have either    05:28



        22    been credibly accused, via probable cause of a         05:28



        23    crime, domestic violence or a felony assault, that     05:28



        24    your fingerprints should be collected and they         05:28



        25    should be reported to the FBI, which would then        05:28
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         1    prevent you from purchasing a firearm, right?          05:28



         2          A.   Right.                                      05:28



         3          Q.   And that rule is in place to keep --        05:28



         4    well, the public safe, right?                          05:28



         5          A.   Yes, sir.                                   05:28



         6           MR. FURMAN:  Objection to form.                 05:28



         7          Q.   (By Mr. Alsaffar)  And that -- and when     05:28



         8    we -- people like that who are supposed to be          05:28



         9    reported to the FBI in order to prevent them from      05:28



        10    getting firearms are allowed to purchase firearms,     05:28



        11    that increases the risk of harm to the public;         05:29



        12    doesn't it?                                            05:29



        13           MR. FURMAN:  Objection to the form.             05:29



        14          A.   I would agree with that.                    05:29



        15          Q.   (By Mr. Alsaffar)  Okay.  And going back    05:29



        16    to Devin Kelley here in his -- in the forms I was      05:29



        17    showing you about his gun purchases, let's talk        05:29



        18    about time -- so that time -- the second time frame    05:29



        19    was about April 12, 2012, when he purchased his        05:29



        20    second weapon at Holloman Air Force Base Exchange?     05:29



        21          A.   Correct.                                    05:29



        22          Q.   I want to show you Exhibit No. 13.          05:29



        23           (Deposition Exhibit 13 was marked for



        24    identification.)



        25          Q.   (By Mr. Alsaffar)  Exhibit 13 is a copy     05:29
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         1    of a letter -- or a memorandum from Tracy Wolfe and    05:29



         2    sergeant -- First Sergeant 49th LRS; do you see        05:29



         3    that?                                                  05:29



         4          A.   I do.                                       05:29



         5          Q.   This is the Tracy Wolfe we've been          05:29



         6    talking about, correct?                                05:29



         7          A.   Correct.                                    05:29



         8          Q.   And -- that's her -- his signature on --    05:29



         9    on this document; is that correct?                     05:29



        10          A.   That's correct.                             05:29



        11          Q.   And I'm sorry, this is dated April 26th,    05:29



        12    2012?                                                  05:29



        13          A.   Correct.                                    05:29



        14          Q.   And this is a memorandum for -- this is     05:29



        15    the 49th Security Forces, correct?                     05:30



        16          A.   Correct.                                    05:30



        17          Q.   All right.  So this is the place that       05:30



        18    had -- it was conducting the investigation, the        05:30



        19    Security Forces of the -- of Devin Kelley on           05:30



        20    February 17th, 2012, right?                            05:30



        21          A.   That's correct.                             05:30



        22          Q.   So two months later, your -- this was       05:30



        23    your First Sergeant at Holloman, correct --            05:30



        24          A.   Correct.                                    05:30



        25          Q.   -- when you came in command.  So two        05:30

�

                                                                119





         1    months after that February event, 2012, Tracy Wolfe    05:30



         2    is sending this memo to the 49th Security Forces       05:30



         3    telling them that, I've taken -- I'm in possession     05:30



         4    of one of the firearms of Devin Kelley and storing     05:30



         5    it at the base armory, correct?                        05:30



         6          A.   It's asking -- it's asking the Security     05:30



         7    Forces Squadron to store a firearm belonging to        05:30



         8    Devin Kelley at the armory, base armory.               05:30



         9          Q.   All right.  And -- and so what has          05:30



        10    happened is First Sergeant Wolfe is in possession      05:30



        11    and has taken the gun -- Devin Kelley's gun -- a gun   05:30



        12    of Devin Kelley's?                                     05:30



        13          A.   I think that's a reasonable assumption.     05:30



        14          Q.   Okay.  And so your -- First Sergeant        05:31



        15    Wolfe, who was Marconi's First Sergeant at this        05:31



        16    time --



        17          A.   Right.



        18          Q.   -- Commander Marconi's First Sergeant at



        19    this time is asking the Security Forces of the 49th    05:31



        20    at Holloman to store it and not let Devin Kelley get   05:31



        21    this gun?                                              05:31



        22          A.   Correct.  Yeah.  He goes on to say, the     05:31



        23    only people who are authorized to check it out are     05:31



        24    him and the commander -- "him" being First Sergeant    05:31



        25    Wolfe.                                                 05:31
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         1          Q.   And the commander of the 49th LRS at the    05:31



         2    time, Colonel Marconi?



         3          A.   Marconi.                                    05:31



         4          Q.   And so, this is another document that       05:31



         5    should make it into the UIF file, do you think, or     05:31



         6    at least the PIF file?



         7          A.   I don't -- I don't think so, no.  This      05:31



         8    is just requesting storage of a firearm at the         05:31



         9    armory.  So it wouldn't -- in my estimation, it        05:31



        10    wouldn't rise to being unfavorable information about   05:31



        11    the airman.                                            05:31



        12          Q.   Okay.



        13          A.   So I wouldn't expect it to be stored in     05:31



        14    a UIF.  I don't think I'd even -- even expect it to    05:31



        15    be stored in the PIF.                                  05:31



        16          Q.   Oh, okay.  So this particular document      05:31



        17    saying, Hey, we've got the firearm of Devin Kelley     05:32



        18    and we're asking the Security Forces to store it and   05:32



        19    not ever -- not allow Devin Kelley to get it back,     05:32



        20    that's not a file that would have been kept in --      05:32



        21    anywhere in the LRS?                                   05:32



        22          A.   Not in my assumption -- or not in my        05:32



        23    estimation.                                            05:32



        24          Q.   Where would this have gone, just to         05:32



        25    Security Forces?                                       05:32
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         1          A.   It would have gone to Security Forces.      05:32



         2          Q.   All right.  And now, if you notice, it      05:32



         3    says the firearm and it's got the -- the number and    05:32



         4    the -- the description, .38 Special, right?            05:32



         5          A.   Right.                                      05:32



         6          Q.   Now, I just showed you two documents        05:32



         7    where in the span of a couple of months, Devin         05:32



         8    Kelley had purchased two guns at Holloman Air Force    05:32



         9    Base, a .38 Special and a 9 millimeter



        10    semiautomatic, correct?



        11          A.   Correct.



        12          Q.   All right.  So this is only talking



        13    about securing the .38 Special?                        05:32



        14          A.   That's correct.                             05:32



        15          Q.   So, at this point, we don't know what's     05:32



        16    going on with the other gun?                           05:32



        17          A.   I think that's a reasonable assumption.     05:32



        18          Q.   All right.  Are you familiar with what      05:32



        19    an HRVRT is?                                           05:32



        20          A.   A high risk -- I forget the V, but it's     05:32



        21    a -- it's a team you called together if you think      05:33



        22    that you've got an airman that isn't -- presents a     05:33



        23    high risk.                                             05:33



        24           So it's -- brings together several different    05:33



        25    agencies on the base to consider, Okay, is this        05:33

�

                                                                122





         1    person a risk to themself or others?                   05:33



         2          Q.   Is it, HRVRT stands for High Risk for       05:33



         3    Violence Response Team?                                05:33



         4          A.   That sounds correct.                        05:33



         5          Q.   Okay.  So there's a team that's put         05:33



         6    together on the base when you have identified an       05:33



         7    individual that is a high risk for violent conduct?    05:33



         8          A.   Right.                                      05:33



         9          Q.   Right.  And an HRVRT team is put            05:33



        10    together for Devin Kelley on Holloman Air Force        05:33



        11    Base, are you aware of that?                           05:33



        12          A.   No.                                         05:33



        13          Q.   All right.  Well, I want to take you        05:33



        14    through that.



        15          A.   Okay.



        16          Q.   You seem to know what it is based on        05:33



        17    your --



        18          A.   Experience.                                 05:33



        19          Q.   -- experience?                              05:33



        20          A.   Yes, sir.                                   05:33



        21          Q.   And based on your experience, what kind     05:33



        22    of members or what kind of people from the base are    05:33



        23    put together to serve on the High Risk for Violence    05:33



        24    Response Team?                                         05:33



        25          A.   I don't remember.  Likely, groups would     05:34
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         1    be the Office of Special Investigations, Security      05:34



         2    Forces, that could be either/or, or both.              05:34



         3           There's probably some kind of mental health     05:34



         4    representation, as well.  Potentially, family          05:34



         5    advocacy.  Those are the kinds of people that I        05:34



         6    think are probably on it.  The Air Force instruction   05:34



         7    probably spells out those types of people that have    05:34



         8    to be on it.                                           05:34



         9          Q.   I'll do you a favor and look at that        05:34



        10    because that's a fair thing to do.  I'm going to       05:34



        11    hand you Exhibit No. 14.  And it's another document    05:34



        12    from this time frame.  So I'm now moving from --       05:34



        13           MR. FURMAN:  Do you have a copy for me?         05:34



        14           MR. ALSAFFAR:  Oh, yeah, I do.  Sorry.          05:34



        15           (Deposition Exhibit 14 was marked for



        16    identification.)                                       05:34



        17          Q.   (By Mr. Alsaffar)  I am now moving -- we    05:34



        18    talked a lot about June 2011.  We've moved you         05:34



        19    through October 2011 with the CRB board, and the       05:34



        20    child maltreatment criteria.                           05:35



        21           Now, we've moved you through February 2012      05:35



        22    with the multiple reports of violence.  And now --     05:35



        23    and then April 2012 with Commander McLeod's memo       05:35



        24    about an assault.                                      05:35



        25           The two gun purchases that Devin Kelley made    05:35
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         1    in April and in February 2012 on Holloman Air Force    05:35



         2    Base.                                                  05:35



         3           And now we're in that May time frame.  And I    05:35



         4    want to talk to you about something you mentioned a    05:35



         5    few minutes ago.                                       05:35



         6           You said when you receive the Report of         05:35



         7    Investigation from the 49th Security Forces about an   05:35



         8    individual like Devin Kelley, you expect to see it     05:35



         9    in a certain kind of format.  And I've handed you      05:35



        10    Exhibit No. 13 -- is it 13, sir?



        11          A.   14.



        12          Q.   Ah, 14.  Sorry.  I should have written



        13    it on my copy.  Okay.  I've done that.  So Exhibit     05:35



        14    No. 14, the front page says, Memorandum For -- and



        15    then there's handwriting, 49 LRS-CC-CC -- looks like   05:36



        16    F?                                                     05:36



        17          A.   F.                                          05:36



        18          Q.   What is -- what does that mean?             05:36



        19          A.   So to the commander and the First           05:36



        20    Sergeant.                                              05:36



        21          Q.   Okay.  So this is a memo to 49th            05:36



        22    Logistics Readiness Squadron Commander and -- and      05:36



        23    CCF is what again?                                     05:36



        24          A.   First Sergeant.                             05:36



        25          Q.   First Sergeant.  So that would have been    05:36
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         1    Tracy Wolfe, probably?                                 05:36



         2          A.   Correct.                                    05:36



         3          Q.   All right.  And this is from the 49th       05:36



         4    Security Forces, correct?                              05:36



         5          A.   From the commander.                         05:36



         6          Q.   And the commander of the 49th Security      05:36



         7    Forces signed here is David Boyd again?                05:36



         8          A.   Correct.                                    05:36



         9          Q.   And he's got -- in there, he's X'd a box    05:36



        10    that says, "COMMANDER'S REPORT OF DISCIPLINARY         05:36



        11    ADMINISTRATIVE ACTION IS REQUIRED...Upon completion,   05:36



        12    please return the original form...with the action      05:36



        13    annotated no later than" May 2nd, 2012; do you see     05:36



        14    that?                                                  05:36



        15          A.   I do.                                       05:36



        16          Q.   And then under No. 2, it states, "The       05:36



        17    unit commander or designee must endorse all forms."    05:36



        18          A.   Correct.                                    05:36



        19          Q.   And then at the bottom there, it says,      05:36



        20    "AF Form 3545/SFMIS," and it's got that case number,   05:37



        21    and "ROI"; do you see that?                            05:37



        22          A.   I do.                                       05:37



        23          Q.   Which, that stands for Report of            05:37



        24    Investigation?                                         05:37



        25          A.   It does.                                    05:37
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         1          Q.   And then attached to it is that document    05:37



         2    I showed you earlier where -- from the file where      05:37



         3    it's got the narrative of the interview with Tessa     05:37



         4    Kelley with all the description of what Devin Kelley   05:37



         5    was doing, including his threats for mass murder,      05:37



         6    with the legal consultation with the SJA, and then     05:37



         7    the Commander Boyd instruction?                        05:37



         8          A.   Yes, sir.                                   05:37



         9          Q.   So it appears -- does it appear from        05:37



        10    this document that around this time frame, so around   05:37



        11    the end of April, May 2012, the Security Forces is     05:37



        12    sending to the 49th LRS notification of the Security   05:37



        13    Forces investigation of Devin Kelley?                  05:37



        14          A.   Correct, and requiring from them some       05:37



        15    kind of action.                                        05:37



        16          Q.   Okay.  And so when the 49th LRS would       05:37



        17    have received this form (indicating), would this       05:37



        18    have gone where?                                       05:38



        19          A.   I don't know.  So, likely, back to          05:38



        20    the -- back to the Security Forces with the            05:38



        21    endorsement of what was done.  That's -- that's        05:38



        22    likely, but I don't know where it's filed.  I          05:38



        23    apologize.                                             05:38



        24          Q.   That's okay.  That's okay.  And we're --    05:38



        25    we're kind of getting to a few weeks before you        05:38
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         1    get --                                                 05:38



         2          A.   Right.



         3          Q.   -- you know, about a month and a half



         4    before you get to the base --                          05:38



         5          A.   Right.



         6          Q.   -- to -- to take over this command.  So,    05:38



         7    the -- when you got to Devin -- when you got to the    05:38



         8    Holloman Air Force Base at the end of June 2012, do    05:38



         9    you remember ever seeing the Security Forces Report    05:38



        10    of Investigation on him?                               05:38



        11          A.   I don't.                                    05:38



        12          Q.   Okay.  All right.  And now, we're --        05:38



        13    we're getting to what we were just discussing a few    05:38



        14    seconds ago, which is the HRVRT --                     05:38



        15          A.   Okay.                                       05:39



        16          Q.   -- meeting.  So now, we're talking about    05:39



        17    mid-May 2012.  The 49th LRS now has received the       05:39



        18    notification of investigation from the Security        05:39



        19    Forces into Devin Kelley with the various threats he   05:39



        20    made.                                                  05:39



        21           And I want to talk now about the High Risk      05:39



        22    for Violence Response Team that was formed for Devin   05:39



        23    Kelley.



        24           Now, you had mentioned the regulation           05:39



        25    earlier.  Now, there's a -- let me find it.  I've

�

                                                                128





         1    got it right here.  There is an Air Force              05:39



         2    Instruction, a mandatory instruction, actually,        05:39



         3    relating to how the Air Force has to handle HRVRT      05:39



         4    situations, correct?                                   05:39



         5          A.   I believe so.                               05:39



         6          Q.   Okay.  And I'm going to show it to you.     05:39



         7          A.   Okay.



         8          Q.   I'm not going to play hide and seek at      05:39



         9    all.                                                   05:39



        10          A.   Okay.                                       05:39



        11           (Deposition Exhibit 15 was marked for



        12    identification.)                                       05:39



        13          Q.   (By Mr. Alsaffar)  All right.  I'm          05:39



        14    handing you Exhibit No. 15.  This was produced to us   05:39



        15    by the government.



        16          A.   Okay.



        17          Q.   It's Bates stamp 7575.  And it's Air        05:40



        18    Force Instruction 40-301.  And from the Family         05:40



        19    Advocacy Program.  And you see that it states that     05:40



        20    "COMPLIANCE OF THIS PUBLICATION IS MANDATORY,"         05:40



        21    correct?                                               05:40



        22          A.   I do.                                       05:40



        23          Q.   Okay.  So no discretion involved, you       05:40



        24    have to follow this instruction, right?                05:40



        25          A.   Correct.                                    05:40
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         1          Q.   It's one of those.  So let's talk           05:40



         2    about -- let me flip you to Page 2, Section 2.2.8;     05:40



         3    do you see that?                                       05:40



         4          A.   I do.                                       05:40



         5          Q.   Okay.  And it's titled, "High Risk for      05:40



         6    Violence Response Team, (HRVRT)," right?               05:40



         7          A.   It is.                                      05:40



         8          Q.   Correct?  Okay.  So, it states that,        05:40



         9    "The HRVRT will be activated when there is a threat    05:40



        10    of immediate and serious harm to family members,       05:40



        11    unmarried intimate partners, or the FAP staff,"        05:40



        12    which is the Family Advocacy Program, correct?         05:41



        13          A.   Correct.                                    05:41



        14          Q.   Okay.  So we know that the HRVRT, the       05:41



        15    high risk for violence team is not even put together   05:41



        16    unless there is a threat from someone of immediate     05:41



        17    and serious harm to family members?                    05:41



        18          A.   Correct.                                    05:41



        19          Q.   All right.  The "HRVRT is activated at      05:41



        20    the discretion of the FAO"; do you see that section    05:41



        21    right underneath?                                      05:41



        22          A.   I do.                                       05:41



        23          Q.   All right.  "Members are appointed in       05:41



        24    writing by their CC," which stands for commander?      05:41



        25          A.   It does.                                    05:41
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         1          Q.   All right.  "And approved by the FAC.       05:41



         2    Membership includes the FAO, the FAP clinician         05:41



         3    working with the family, member's SQ/CC," and that     05:41



         4    stands for?                                            05:41



         5          A.   Squadron commander.                         05:41



         6          Q.   All right.  So that would be the 49th       05:41



         7    LRS in Devin Kelley's situation?                       05:41



         8          A.   Correct.                                    05:41



         9          Q.   "JA," which stands for judge advocate?      05:41



        10          A.   Correct.                                    05:41



        11          Q.   "SFS," which stands for Security Forces,    05:41



        12    correct?                                               05:41



        13          A.   Correct.                                    05:41



        14          Q.   "MH provider, AFOSI"?                       05:41



        15          A.   Correct.                                    05:42



        16          Q.   "DAVA," do you know what that is?           05:42



        17          A.   DAVA, the -- I would need to look it up,    05:42



        18    but it's -- they handle abuse cases.                   05:42



        19          Q.   Domestic abuse --                           05:42



        20          A.   Domestic abuse, yes.                        05:42



        21          Q.   Okay.  And so, this is -- you had           05:42



        22    mentioned this, they're kind of similar to the         05:42



        23    CRB where it's a collection of -- HRVRT is a           05:42



        24    collection of various members of squadron              05:42



        25    commanders, judge advocates, Security Forces, family   05:42

�

                                                                131





         1    advocacy folks, family advocacy clinicians, AFOSI      05:42



         2    members in a group team to help assess the threat      05:42



         3    risk of this person, right?                            05:42



         4          A.   Right.                                      05:42



         5          Q.   So this type of group was put together      05:42



         6    for Dev- -- I'm representing to you, this type of      05:42



         7    group was put together for Devin Kelley in around      05:42



         8    May 2012?                                              05:42



         9          A.   Okay.                                       05:42



        10          Q.   Okay?  And so, the only way this happens    05:42



        11    is if -- if it has been determined that Devin Kelley   05:42



        12    posed a threat of immediate and serious harm to        05:42



        13    family members in the May 2012 time frame, correct?    05:43



        14           MR. FURMAN:  Objection to form.                 05:43



        15          Q.   (By Mr. Alsaffar)  Is that your



        16    understanding of how this thing was --



        17          A.   Yeah, that would --



        18           MR. FURMAN:  Same objection.



        19          Q.   (By Mr. Alsaffar)  Is that your             05:43



        20    understanding of how this team was formed?             05:43



        21           MR. FURMAN:  Same objection; you can answer.    05:43



        22          A.   That is -- I share your understanding       05:43



        23    that if a HRVRT was formed, that would be the reason   05:43



        24    why.                                                   05:43



        25          Q.   (By Mr. Alsaffar)  Okay.  The reason        05:43
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         1    being that Devin Kelley would have posed a threat of   05:43



         2    immediate and serious harm to family members?          05:43



         3          A.   Right.                                      05:43



         4          Q.   Okay.  And let me -- let me turn you to     05:43



         5    what I promised I would turn you to, which is the      05:43



         6    proof that this actually happened for Devin Kelley.    05:43



         7          A.   Okay.                                       05:43



         8          Q.   So, I'm going to hand you Deposition        05:43



         9    Exhibit No. 16.                                        05:43



        10           (Deposition Exhibit 16 was marked for



        11    identification.)                                       05:44



        12          Q.   (By Mr. Alsaffar)  I hand you Deposition    05:44



        13    Exhibit No. 16.  It might look a little confusing      05:44



        14    because it is --                                       05:44



        15           MR. FURMAN:  Do you have a copy of that?        05:44



        16           MR. ALSAFFAR:  I do.  Of course I do.  I        05:44



        17    always have multiple, triplicate copies.               05:44



        18           MR. FURMAN:  You're good.                       05:44



        19          Q.   (By Mr. Alsaffar)  This Exhibit 16 is       05:44



        20    a -- at the top, it's titled "U.S. Department of       05:44



        21    Justice, Bureau of Alcohol, Tobacco, Firearms and



        22    Explosives from Chief Counsel"; do you see that?       05:44



        23          A.   I do.                                       05:44



        24          Q.   Okay.  Now, this was produced to us by      05:44



        25    the government, as well.  And you -- can you read      05:44
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         1    the Bates stamp number on the bottom right for         05:44



         2    everybody?



         3          A.   5399.                                       05:44



         4          Q.   Okay.  And it's got a USA Bates stamp       05:44



         5    number, correct?                                       05:44



         6          A.   It does.                                    05:44



         7          Q.   All right.  Now, let me flip your           05:44



         8    attention to the -- it would be the third page.        05:44



         9          A.   Okay.                                       05:44



        10          Q.   Bottom of the third page where it states    05:44



        11    May 14th to 15th, 2012; do you see that, on the        05:44



        12    bottom of the third page.                              05:45



        13          A.   Bottom of the third page.                   05:45



        14          Q.   It's got the number 2 on the bottom --      05:45



        15          A.   Oh.



        16          Q.   -- but it's the third page.                 05:45



        17          A.   Oh, sorry.  May 14th and 15th, got it.      05:45



        18          Q.   Do you remember when I told you a couple    05:45



        19    of minutes ago that at Holloman Air Force Base, a      05:45



        20    High Risk for Violence Team was put together for       05:45



        21    Devin Kelley on May 14th, 2012, time frame?            05:45



        22          A.   I do.                                       05:45



        23          Q.   Okay.  So this -- this establishes --       05:45



        24    this is where we get this information.                 05:45



        25          A.   Okay.                                       05:45
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         1          Q.   The Department of Justice is telling us     05:45



         2    that on May 14th to 15th, 2012, at Holloman Air        05:45



         3    Force Base, a High Risk for Violence Response Team     05:45



         4    convened to discuss Devin Kelley's mental health       05:45



         5    concerns; do you see that?



         6          A.   I do.



         7           MR. FURMAN:  Objection to the                   05:45



         8    characterization.  You can answer.



         9           MR. ALSAFFAR:  Oh, what's -- okay.  I'm         05:45



        10    sorry?



        11           MR. FURMAN:  You said the Department of



        12    Justice is telling us.



        13           MR. ALSAFFAR:  Okay.  Well, this is from the    05:45



        14    Department of Justice, isn't it?



        15           MR. FURMAN:  It's in their memo.  I don't       05:45



        16    know if they're telling us or --                       05:45



        17           MR. ALSAFFAR:  Well, it's their letter where    05:45



        18    they're telling us --                                  05:45



        19           MR. FURMAN:  It's included in the letter.



        20           MR. ALSAFFAR:  This would be followup RP        05:45



        21    because we have not received any information about



        22    this team from you guys, and there's supposed to be    05:46



        23    a lot of documentation about an HRVRT team.            05:46



        24           So, we'll followup on that, but I was -- this   05:46



        25    is the only notification we got that this happened     05:46
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         1    for Devin Kelley was through this letter.              05:46



         2           So that's why -- and that's their letter.       05:46



         3    That's why I say that DOJ is telling us, but we'll     05:46



         4    talk about that later -- later discovery.              05:46



         5          Q.   (By Mr. Alsaffar)  Okay.  Let me go back    05:46



         6    to this.



         7           So in this letter from the Department of



         8    Justice, it states, May 14th to 15th, a high risk      05:46



         9    for violence team has been put together for Devin      05:46



        10    Kelley, correct?                                       05:46



        11          A.   I see that.                                 05:46



        12          Q.   At Holloman Air Force Base, right?          05:46



        13          A.   Yes, sir.                                   05:46



        14          Q.   So it's about a month and a half before     05:46



        15    you arrive, okay; is that right?                       05:46



        16          A.   That's correct.



        17          Q.   And it states further, "Kelley's



        18    Squadron leadership and his mental health providers    05:46



        19    feel that he is a major threat to commit an act of     05:46



        20    violence, and is currently institutionalized for       05:46



        21    mental and emotional instability."                     05:46



        22          A.   It does.                                    05:46



        23          Q.   Do you see that?  Okay.  Now, where it      05:46



        24    says "Kelley's Squadron leadership," would that be



        25    the 49th LRS squadron, is that what that means --      05:46
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         1          A.   It would.                                   05:47



         2          Q.   -- "Squadron"?  Okay.  At the time, the     05:47



         3    squadron leadership was Commander Marconi --           05:47



         4          A.   Correct.                                    05:47



         5          Q.   -- right?  And then his second in           05:47



         6    command was Major McLeod-Hughes?                       05:47



         7          A.   Correct.                                    05:47



         8          Q.   Okay.  And so, at least we know through     05:47



         9    the HRVR team that in May 14th-15th, the 49th LRS      05:47



        10    Squadron has determined that he is, Devin Kelley, is   05:47



        11    a major threat to commit an act of violence,           05:47



        12    correct?                                               05:47



        13          A.   Correct.                                    05:47



        14          Q.   All right.  And now, were you aware --      05:47



        15    let's see if I can find it.  Were you aware when       05:47



        16    you -- shortly after in a month or so, within a        05:47



        17    month or so after you arrived at Holloman Air Force    05:47



        18    Base as commander of the 49th LRS, that Devin Kelley   05:48



        19    had -- by this time, May 14th-15th, 2012, had          05:48



        20    actually already confessed on video to beating his     05:48



        21    child.                                                 05:48



        22          A.   I don't recall being aware of that.  I      05:48



        23    know that it's in the documentation that went along    05:48



        24    with his trial, though.                                05:48



        25          Q.   Okay.  So, were you aware that it was       05:48
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         1    your First Sergeant, your First Sergeant Tracy Wolfe   05:48



         2    who received the confession video, had a copy of it    05:48



         3    on a disk?                                             05:48



         4          A.   I may have been.  I don't -- I don't        05:48



         5    remember anything about it.                            05:48



         6          Q.   And -- and what I mean is, is that in       05:48



         7    April 29th, 2012, First Sergeant Wolfe, who was your   05:48



         8    First Sergeant when you got there, right?  That's      05:48



         9    correct, right?



        10          A.   Correct.                                    05:48



        11          Q.   So, in April 29th, 2012, First Sergeant     05:48



        12    Wolfe, not only had possession of the confession       05:48



        13    video, but also transferred that confession video to   05:49



        14    the Air Force OSI, Detachment 225 Office, as well;     05:49



        15    did you know that?                                     05:49



        16          A.   No.                                         05:49



        17          Q.   Okay.  Did anybody make you -- so First     05:49



        18    Sergeant Wolfe did not make you aware, at least at     05:49



        19    the time shortly after you arrived at the base that    05:49



        20    Devin Kelley had -- had all these incidents, had all   05:49



        21    these threats, had violence and purchased guns, and    05:49



        22    now officially confessed to the crime of abusing a     05:49



        23    child, you weren't made aware of that --               05:49



        24           MR. FURMAN:  Objection --



        25          Q.   (By Mr. Alsaffar)  -- when you first        05:49

�

                                                                138





         1    came in?                                               05:49



         2           MR. FURMAN:  -- misstates testimony.            05:49



         3           MR. ALSAFFAR:  You can answer.                  05:49



         4          A.   Not that I recall.  You know, so the --     05:49



         5    the difference -- I think the context that matters     05:49



         6    there is that when I arrived, he was already in        05:49



         7    pretrial confinement.                                  05:49



         8           So, you know, that, likely, changes what the    05:49



         9    First Sergeant is, you know, thinking about and        05:49



        10    telling me about because the individual's in           05:49



        11    pretrial confinement, getting ready to go to trial     05:49



        12    by court-martial for what was committed.               05:50



        13           So, you know, there's, probably in his mind,    05:50



        14    there's a limit to what he needs to spin me up on      05:50



        15    with regard to an airman that's already in             05:50



        16    confinement, that's no longer a risk to the unit.      05:50



        17          Q.   (By Mr. Alsaffar)  So do you -- do you      05:50



        18    know who the 49th LRS Squadron commander had           05:50



        19    appointed to be on the Devin Kelley High Risk for      05:50



        20    Violence Response Team?                                05:50



        21          A.   I do not.                                   05:50



        22          Q.   Okay.  Where would I find that              05:50



        23    documentation?



        24          A.   I don't know.                               05:50



        25          Q.   You don't know?                             05:50
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         1          A.   I don't know if that's required to be in    05:50



         2    paper, you know, as I -- you showed from the Air       05:50



         3    Force instruction that -- that they have to appoint    05:50



         4    them.                                                  05:50



         5          Q.   Um-hum.                                     05:50



         6          A.   But I don't know -- you know, it doesn't    05:50



         7    say that appoint them in writing, so it may have       05:50



         8    just been a verbal, You're on it, go meet.             05:50



         9           I don't know.  The interesting thing for us     05:50



        10    here, again, to give you context, is so, now, this     05:50



        11    is another -- yet another squadron on base in the      05:51



        12    family advocacy program over on the medical side.      05:51



        13           Now we're in their expertise about what's       05:51



        14    required.  So I wouldn't know how they document or     05:51



        15    if it's required, that kind of thing.                  05:51



        16          Q.   So by -- what we know, based on the         05:51



        17    Department of Justice, what we know is that by         05:51



        18    May 5th -- 14-15, 2012, we've have got multiple        05:51



        19    elements, multiple sections of the Holloman Air        05:51



        20    Force Base, multiple outfits within the Holloman Air   05:51



        21    Force Base that are aware of the high risk of          05:51



        22    violence and threat that Devin Kelley poses to         05:51



        23    members on base, correct?                              05:51



        24           MR. FURMAN:  Objection to the                   05:51



        25    characterization.
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         1          Q.   (By Mr. Alsaffar)  Is that a fair



         2    characterization?



         3           MR. FURMAN:  Same objection; you can answer.    05:51



         4          A.   So I -- I would offer with what you just    05:51



         5    illustrated and kind of stepped through with --        05:51



         6          Q.   (By Mr. Alsaffar)  Yes, sir.                05:51



         7          A.   -- all these various things, it's clear     05:51



         8    that there was a lot of activity between the LRS       05:51



         9    squadron leadership and the various helping agencies   05:51



        10    on base to get to a place where they were taking       05:51



        11    action on what they were learning about Airman         05:52



        12    Kelley.



        13           And I think it's -- this shows that by that     05:52



        14    point, they had taken a lot of action and to -- when   05:52



        15    I arrived to that point, that he was in pretrial       05:52



        16    confinement and being charged with crimes.             05:52



        17           And so, yeah, it's obvious that there's a lot   05:52



        18    of activity because they're concerned about this       05:52



        19    individual.                                            05:52



        20           And that they, obviously, had enough evidence   05:52



        21    that they thought they could charge him with a crime   05:52



        22    and put him in pretrial confinement.                   05:52



        23          Q.   Right.  And so, at that point, there's      05:52



        24    doubt -- so, we're talking the April 29, 2012,         05:52



        25    the -- Tracy Wolfe has possession of the confession    05:52
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         1    video.



         2           The confession video he sends to the AFOSI,     05:52



         3    so both AFOSI, your squadron are aware -- I'm sorry,   05:52



         4    the 49th LRS Squadron is aware he's confessed to       05:52



         5    child abuse.                                           05:52



         6           May 2012, a High Risk for Violence Team has     05:53



         7    been put together because he poses a specific major    05:53



         8    threat to commit an act of violence.                   05:53



         9           At this time frame in Devin Kelley's point of   05:53



        10    life at Holloman Air Force Base, there's no doubt      05:53



        11    there's reasonable grounds, probable cause to          05:53



        12    believe he's committed these violent acts, right?      05:53



        13           MR. FURMAN:  Objection to the form; you can     05:53



        14    answer.                                                05:53



        15          A.   So, you made some statement there about     05:53



        16    Sergeant Wolfe transferring a video.  I haven't seen   05:53



        17    anything, so I can't speak to that.



        18          Q.   (By Mr. Alsaffar)  Okay.



        19          A.   I haven't seen anything that shows that



        20    he took a confession and that he transferred it to     05:53



        21    OSI, but I think to the point of your question, it's   05:53



        22    clear that by this time, the squadron leadership has   05:53



        23    determined that he, being Airman Kelley --             05:53



        24          Q.   Um-hum.                                     05:53



        25          A.   -- there's probable cause that -- that      05:53
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         1    he did something illegal and that he was at risk for   05:53



         2    violent acts.  And that they were taking action to     05:53



         3    protect the squadron and the -- the public against     05:54



         4    those acts.                                            05:54



         5          Q.   Okay.  And, you know, you -- you had        05:54



         6    made a statement there about the April 29th            05:54



         7    confession video, and so I want to show you -- I'm     05:54



         8    sorry.  You had asked -- you said, Well, I haven't     05:54



         9    seen it --                                             05:54



        10          A.   Right.



        11          Q.   And I -- I know you're not questioning      05:54



        12    my -- my integrity at all, and I appreciate it, but    05:54



        13    I'm -- also care about you understanding that I'm      05:54



        14    not making stuff up, either.                           05:54



        15          A.   Yep, so I take your word for it.            05:54



        16          Q.   Yeah, but I want to show it to you          05:54



        17    because I don't -- you don't have to take my word      05:54



        18    for it.



        19          A.   Okay.



        20          Q.   So, I'm showing you -- this is the USA      05:54



        21    Bates stamp, I'll show you the Bates stamp on the      05:54



        22    bottom, 13431; do you see that?                        05:54



        23           (Deponent perused computer screen.)             05:54



        24          A.   Not yet.                                    05:54



        25          Q.   (By Mr. Alsaffar)  Okay.  I'm sorry.        05:54
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         1    I'm sorry.  At the bottom there?  No, not yet?



         2          A.   13431, I see it.                            05:54



         3          Q.   You see it, okay.  And this is -- let me    05:55



         4    pull it up again.  I'll highlight it for you.  This    05:55



         5    is a report from AFOSI dated April 29th, 2012,         05:55



         6    correct?                                               05:55



         7          A.   Correct.                                    05:55



         8          Q.   And I want to show you the AFOSI.  And      05:55



         9    it's an interview of your First Sergeant by Special



        10    Agent Holtz, correct?                                  05:55



        11          A.   Interview of Wolfe, Tracy A.  I don't       05:55



        12    see who did it.  Sorry.



        13          Q.   The first page; do you see that?            05:55



        14    Interview of Wolfe, April 29th --                      05:55



        15          A.   I do.



        16          Q.   -- 2012?



        17          A.   Yep.



        18          Q.   And then -- oh, I'm sorry.  It's by



        19    Clinton Mills --



        20          A.   Mills, Clinton.  I see at the bottom.



        21          Q.   Clinton Mills is a Special Agent, AFOSI.    05:55



        22          A.   Okay.                                       05:55



        23          Q.   And it states that Tracy Wolfe, Holloman    05:55



        24    Air Force Base, 49 LRS provided AFOSI Detachment 225   05:55



        25    with a black external hard drive allegedly             05:55
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         1    containing a confession by subject, D.  Kelley to      05:55



         2    all of victim's injuries.  Wolfe received the hard     05:55



         3    drive from subject T. Kelley on the same day.          05:56



         4          A.   Correct.                                    05:56



         5          Q.   So, this is documenting the transferred     05:56



         6    that I described.



         7          A.   Okay.



         8          Q.   Okay.



         9          A.   I agree.                                    05:56



        10          Q.   Yeah, okay.  And -- and I just wanted to    05:56



        11    make sure you knew --                                  05:56



        12          A.   No, thank you.                              05:56



        13          Q.   -- where I was getting it from.  So         05:56



        14    let's go back to the -- the HRVRT, high risk for       05:56



        15    violence meeting and then the action subsequent to     05:56



        16    that.



        17          A.   Okay.                                       05:56



        18          Q.   So, if you look on -- what exhibit          05:56



        19    number was that again?                                 05:56



        20          A.   Exhibit 16.                                 05:56



        21          Q.   Exhibit 16.  And it's Page No. 4, it's      05:56



        22    No. 3 on the bottom.                                   05:56



        23          A.   Okay.                                       05:56



        24          Q.   June 8, 2012; do you see that?              05:56



        25          A.   I do.                                       05:56
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         1          Q.   And actually, above it, June 7th, 2012,     05:56



         2    the Department of Justice states that Kelley



         3    "'escapes' from Peak Behavioral Health Services



         4    where he is undergoing treatment"; do you see that?    05:56



         5          A.   I do.                                       05:56



         6          Q.   And are -- were you aware that he had       05:56



         7    tried -- he had -- well, he had escaped the Peak



         8    Mental Institution, right?



         9          A.   I was made aware; I don't remember when.    05:57



        10          Q.   Okay.  And then the next day, June 8th,     05:57



        11    Kelley's commander orders him into pretrial            05:57



        12    confinement at the 49th Security Forces,               05:57



        13    Building 35, right?                                    05:57



        14          A.   Correct.                                    05:57



        15          Q.   Now, where is that confinement facility     05:57



        16    located, vis-à-vis, your 49 LRS?                       05:57



        17          A.   Again, within probably a mile, short        05:57



        18    drive on the base.                                     05:57



        19          Q.   Okay.  And June 8, 2012, "Confinement       05:57



        20    was deemed necessary because it was foreseeable he     05:57



        21    would flee again and engage in serious criminal        05:57



        22    misconduct"; do you see that?                          05:57



        23          A.   I see that.                                 05:57



        24          Q.   And you have no reason to disagree with



        25    that statement, correct?
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         1          A.   I do not.                                   05:57



         2          Q.   Okay.  And there's "evidence in the         05:57



         3    record that Kelley attempted to purchase a handgun     05:57



         4    before being placed into pretrial confinement          05:57



         5    (June 7, 2012 entry)"; do you see that?                05:57



         6          A.   I do.                                       05:57



         7          Q.   No -- no reason to disagree with that,      05:57



         8    correct?                                               05:57



         9          A.   None.                                       05:57



        10          Q.   Now, I want to show you specifically a      05:57



        11    document that might elucidate that little section we   05:57



        12    just went over.  I'm going to hand you Exhibit No.     05:58



        13    17.                                                    05:58



        14           (Deposition Exhibit 17 was marked for



        15    identification.)                                       05:58



        16          Q.   (By Mr. Alsaffar)  Exhibit No. 17 is        05:58



        17    Bates stamped USA 13378, and it's from Xavier          05:58



        18    Alvarez, Director of Military Affairs.



        19          A.   Okay.                                       05:58



        20          Q.   All right.  MissionRecovery.  Now, first    05:58



        21    of all, do you know what "Director of Military         05:58



        22    Affairs" is?                                           05:58



        23          A.   I don't.                                    05:58



        24          Q.   Okay.  That's not important.  This is       05:58



        25    June 7, 2012; do you see that at the very front?       05:58
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         1          A.   I do.                                       05:58



         2          Q.   "At approximately 2235 Nurse on unit        05:58



         3    informed staff that a code three (elopement) had       05:58



         4    been called onto Military Unit reference Devin         05:58



         5    Kelley."  All right?



         6           So, this is a notification that he was          05:58



         7    escaping from the mental institution, right?           05:58



         8          A.   Right.                                      05:58



         9          Q.   Now, you were -- your understanding was     05:58



        10    he had escaped from that mental institution; he was    05:58



        11    not allowed to; it was AWOL on his part, right?        05:58



        12          A.   Correct.                                    05:58



        13          Q.   And if you go a couple of lines down,       05:58



        14    commander -- or sorry, Director Alvarez states,



        15    "Computer results showed that DK had been searching    05:59



        16    weapons, body armor, transport to San Antonio and      05:59



        17    lodging.                                               05:59



        18           "SM's (sic) reported to staff, that DK had      05:59



        19    been working diligently in PT, to accomplish a         05:59



        20    twelve mile run"; do you see that?                     05:59



        21          A.   I do.                                       05:59



        22          Q.   Are you aware also that Devin Kelley was    05:59



        23    wearing body armor when he shot those 26 people in     05:59



        24    the church?                                            05:59



        25          A.   I -- I don't remember that, but I --        05:59
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         1          Q.   It's okay.                                  05:59



         2          A.   -- I believe you, absolutely.               05:59



         3          Q.   No, no.  And I just didn't know if you      05:59



         4    knew or not.



         5          A.   Yeah.



         6          Q.   And so, what we know is that he was         05:59



         7    searching for weapons and body armor while he was in   05:59



         8    a mental institution on the day or around the time



         9    he was trying escape from the mental institution,      05:59



        10    right?



        11          A.   Right.                                      05:59



        12          Q.   Okay.  Now, if you go a little bit          05:59



        13    farther down, do you see where it says "Greyhound      05:59



        14    security and Police"?                                  05:59



        15          A.   I do.                                       05:59



        16          Q.   "Greyhound security and Police were         05:59



        17    notified of the possible suspect heading downtown      05:59



        18    and advised that he may be a danger as per his         05:59



        19    recent 'death by cop' statements"; do you see that?    06:00



        20          A.   I do.                                       06:00



        21          Q.   So that was another kind of discrete        06:00



        22    threat he's made about shooting people, correct?       06:00



        23          A.   Right.  My understanding of the             06:00



        24    death-by-cop statement is you're expecting to -- to    06:00



        25    point a firearm at a police officer or shoot at them   06:00
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         1    in the hope that they shoot you and kill you.          06:00



         2          Q.   That's right.  It's sort of suicide --      06:00



         3          A.   Suicide --                                  06:00



         4          Q.   -- by cop?



         5          A.   -- homicide/suicide situation.              06:00



         6          Q.   Exactly.  So, in other words, this is       06:00



         7    another kind of -- another different kind of threat    06:00



         8    with weapons that Devin Kelley is making?              06:00



         9          A.   Right.                                      06:00



        10          Q.   All right.  And the next sentence,          06:00



        11    "Throughout" -- it says, "Throughout this process      06:00



        12    Master Sergeant Wolfe," so that's Tracy Wolfe,         06:00



        13    correct?                                               06:00



        14          A.   Correct.                                    06:00



        15          Q.   -- "and Major Nordin were in constant       06:00



        16    communication with Director Alvarez."



        17           So again -- first of all, do you know who



        18    Major Nordin is?                                       06:00



        19          A.   I don't.                                    06:00



        20          Q.   Okay.  So, in this situation, Director      06:00



        21    Alvarez is stating that your First Sergeant Wolfe      06:01



        22    is -- is communicating with them and is being made     06:01



        23    aware of all this stuff, was actually working          06:01



        24    closely and being made aware of what Devin Kelley      06:01



        25    was doing?                                             06:01
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         1          A.   Right, right.                               06:01



         2          Q.   So -- so, your First Sergeant Wolfe         06:01



         3    would have known about the -- these searching for      06:01



         4    weapons, searching for body armor, his escape from     06:01



         5    the mental institution and his threat -- his weapons   06:01



         6    threat of death by cop?                                06:01



         7          A.   Right.                                      06:01



         8          Q.   And that's June -- that's June 7, 2012,     06:01



         9    right?                                                 06:01



        10          A.   Correct.                                    06:01



        11           (Deposition Exhibit 18 was marked for



        12    identification.)                                       06:02



        13           MR. FURMAN:  Off the record for a second?       06:02



        14           MR. ALSAFFAR:  Yeah, do you need a break?       06:02



        15           MR. FURMAN:  I just want to chat for a



        16    minute.                                                06:02



        17           MR. ALSAFFAR:  Yeah, sure.  You bet.            06:02



        18           THE VIDEOGRAPHER:  We're going off the          06:02



        19    record.  The time is 5 -- 6:02.                        06:02



        20           (Pause in proceedings.)                         06:02



        21           THE VIDEOGRAPHER:  We're back on the record.    06:12



        22    The time is 6:12.                                      06:12



        23          Q.   (By Mr. Alsaffar)  Colonel, there's one     06:12



        24    more loop that I wanted to close on the HRVRT team     06:12



        25    because we were talking about it in terms of sort of   06:12
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         1    the various installations or sections of Holloman      06:12



         2    Air Force Base that by at least May 2012, were sort    06:12



         3    of involved in the understanding of the risk of        06:12



         4    violence that Devin Kelley posed.                      06:12



         5          A.   Right.                                      06:12



         6          Q.   And part of that -- part of the reason I    06:12



         7    said that is we -- we certainly, we've gone through    06:12



         8    the Air Force Office of Special Investigation, the     06:13



         9    LRS 49th was aware in June 2011, he was under          06:13



        10    criminal investigation, right, you remember that       06:13



        11    document?                                              06:13



        12          A.   Right.                                      06:13



        13          Q.   Then, of course, the Security Forces was    06:13



        14    specifically investigating him for very serious,       06:13



        15    violent threats --                                     06:13



        16          A.   Correct.                                    06:13



        17          Q.   -- in February 2012.  And then, you         06:13



        18    know, we took you through the -- your own -- the       06:13



        19    LRS's own reprimand letters about assaults and         06:13



        20    violent from April 2012.                               06:13



        21           And then, of course, the -- the team, the       06:13



        22    high risk violence team was put together in May        06:13



        23    2012.                                                  06:13



        24           And as part of that putting together,           06:13



        25    remember we -- I showed you the -- a mandatory         06:13
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         1    manual Air Force instruction about what constitutes    06:13



         2    a team?                                                06:13



         3          A.   Right.                                      06:13



         4          Q.   And part of that was the -- someone from    06:13



         5    the 49th JAG, someone from the 49th squadron           06:13



         6    command, so the LRS?                                   06:13



         7          A.   Right.                                      06:13



         8          Q.   Someone from the Security Forces,           06:13



         9    someone now from family advocacy, as well.  So         06:14



        10    that -- that right there is four different units       06:14



        11    within the Holloman Air Force Base that were put       06:14



        12    together specifically aware that Devin Kelley posed    06:14



        13    a high risk of violence by May 2012, fair?             06:14



        14          A.   Fair.                                       06:14



        15          Q.   Okay.  That's all I was -- that's all I     06:14



        16    was saying.  So now let's go to -- you can put that    06:14



        17    aside.                                                 06:14



        18           Remember when we had talked briefly about the   06:14



        19    CRB team that met back in October 2011 regarding       06:14



        20    Devin -- you don't need to look at it, but that's --   06:14



        21    remember we had that discussion?                       06:14



        22          A.   I do.                                       06:14



        23          Q.   I want to show you another thing related    06:14



        24    to that, Exhibit No. 19.                               06:14



        25           (Deposition Exhibit 19 was marked for
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         1    identification.)                                       06:14



         2          Q.   (By Mr. Alsaffar)  And this is dated May    06:14



         3    17, 2012.  Let me switch you on that -- actually,      06:14



         4    you can have mine.  That's okay.  It makes it easier   06:14



         5    for you.  It makes it easier for you -- dated May      06:14



         6    17, 2012.  It's a memorandum for the 49th LRS          06:15



         7    commander --                                           06:15



         8          A.   Correct.                                    06:15



         9          Q.   -- correct?  And it's about Devin           06:15



        10    Kelley, right?                                         06:15



        11          A.   Right.                                      06:15



        12          Q.   And it's from the 49th MSG/CC, Mission      06:15



        13    Support Group Commander, correct?



        14          A.   Correct.                                    06:15



        15          Q.   All right.  And that is Colonel Cole,       06:15



        16    right?                                                 06:15



        17          A.   Right.  And -- and just again, for          06:15



        18    clarity, it's from -- it's to the LRS commander and    06:15



        19    it's to Airman Kelley.  So we call that an in-turn     06:15



        20    memo.  It goes to one and then the next.               06:15



        21          Q.   Okay.  And, yeah, and we see Devin          06:15



        22    Kelley's signature?                                    06:15



        23          A.   Yep.                                        06:15



        24          Q.   And we also see Commander Marconi from      06:15



        25    the 49th LRS --                                        06:15
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         1          A.   Correct.                                    06:15



         2          Q.   -- as well, signed May 17, 2012, right?     06:15



         3          A.   Yes.                                        06:15



         4          Q.   And this is -- so this is another           06:15



         5    notification that there's been a Central Registry



         6    Board met on May 17th, 2012 --                         06:15



         7          A.   Correct.                                    06:15



         8          Q.   -- right?  To review another incident       06:15



         9    regarding Devin Kelley.  And this allegation --        06:15



        10    remember the first allegation, October 2011 where      06:16



        11    the CRB determined there was probable cause to meet    06:16



        12    the criteria of child maltreatment?  This one was      06:16



        13    for adult maltreatment --                              06:16



        14          A.   Right.                                      06:16



        15          Q.   -- right?                                   06:16



        16          A.   Yep.                                        06:16



        17          Q.   Okay.  And this one was specifically --     06:16



        18    the allegation was emotional and physical              06:16



        19    maltreatment of Tessa Kelley, his wife --              06:16



        20          A.   Yes.                                        06:16



        21          Q.   -- by Devin Kelley?  And the board here     06:16



        22    determined the incident met the criteria for adult     06:16



        23    physical maltreatment, correct?                        06:16



        24          A.   Correct.                                    06:16



        25          Q.   And again, entering the DoD Central
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         1    Registry database, right?



         2          A.   Correct.                                    06:16



         3          Q.   So May 17th, 2012, the CRB, Central         06:16



         4    Registry Board, made that probable-cause               06:16



         5    determination that Devin Kelley met the criteria for   06:16



         6    adult physical maltreatment?                           06:16



         7          A.   Right.                                      06:16



         8          Q.   All right.  And did I ask you, would        06:16



         9    this kind of document, a CRB document, would also go   06:16



        10    into the UIF file or where would it go at the 49th     06:16



        11    LRS?                                                   06:16



        12          A.   So, because the CRB is a                    06:16



        13    nondisciplinary, it's an administrative board, it      06:17



        14    would not go in the members's UIF or in their PIF.     06:17



        15    The commander gives it -- I may be misspeaking         06:17



        16    there.



        17           So the commander has to give a copy to the      06:17



        18    member.  And I don't remember where the other copy     06:17



        19    gets filed.                                            06:17



        20           At the time end of the CRB, the commander       06:17



        21    gets two copies --                                     06:17



        22          Q.   Okay.



        23          A.   -- one to give to the member and one to     06:17



        24    file, and I don't remember where that gets file.       06:17



        25          Q.   Fair.  That's fair.                         06:17
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         1          A.   I don't -- but because it's                 06:17



         2    administrative and not disciplinary, I don't think     06:17



         3    it would go in a UIF.                                  06:17



         4          Q.   Okay.  So, now, let's go a few more         06:17



         5    weeks later, this is a few weeks before you get to     06:17



         6    the base as commander.                                 06:17



         7          A.   Okay.                                       06:17



         8          Q.   I'm going to show you Exhibit 18.           06:17



         9          A.   Okay.



        10          Q.   I'm sorry, it's a little bit out of



        11    order.  And this is -- this is the letter I gave you   06:17



        12    before the break, so you have it.                      06:17



        13           Exhibit 18 is a memorandum from the acting      06:18



        14    commander for 49th LRS, that's Nathan McLeod-Hughes,   06:18



        15    Major Hughes, correct?                                 06:18



        16          A.   Correct.                                    06:18



        17          Q.   And on -- so on June 8th, 2012, Major       06:18



        18    Hughes has put this memorandum together for the 49th   06:18



        19    Wing, Judge Advocate, the 49th Wing Commander,         06:18



        20    right?                                                 06:18



        21          A.   Correct.                                    06:18



        22          Q.   And who -- what is PCRO, if you know?       06:18



        23          A.   I don't.                                    06:18



        24          Q.   Okay.                                       06:18



        25          A.   I'm not familiar with that acryonym.        06:18
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         1          Q.   That's okay.  You are not the first one     06:18



         2    who doesn't know what that is.  We've asked a couple   06:18



         3    of people, so, that's all right.  Don't worry about



         4    it.



         5           Do you know why "IN TURN" is put there; do      06:18



         6    you know?                                              06:18



         7          A.   Yes.  So that means it's going from one     06:18



         8    to the next to the next.                               06:18



         9          Q.   Got it.                                     06:18



        10          A.   So it's going to the judge advocate,        06:18



        11    then the Wing Commander and then PCRO.                 06:18



        12          Q.   Now, this is a -- this is a memorandum      06:18



        13    that the 49th LRS commanders put together approving    06:19



        14    a pretrial confinement of Devin Kelley, June 8,        06:19



        15    2012, correct?                                         06:19



        16          A.   Correct.                                    06:19



        17          Q.   Now, if you go -- let's just skip down      06:19



        18    to No. 3.  Commander Hughes states, "I conclude the    06:19



        19    requirements for pretrial confinement...are met.       06:19



        20    First, I have reasonable grounds to believe the        06:19



        21    following offenses triable by court-martial were       06:19



        22    committed and the confinee committed them"; do you     06:19



        23    see that?                                              06:19



        24          A.   I do.                                       06:19



        25          Q.   And -- and the charged offenses that the    06:19
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         1    Commander Hughes has stated that he has reasonable     06:19



         2    grounds to believe were committed were 1, Article      06:19



         3    86, Absence without leave, June 7, 2012, right?        06:19



         4          A.   Right.                                      06:19



         5          Q.   So, that's being AWOL from the mental       06:19



         6    health facility, right?                                06:19



         7          A.   Yeah.  It seems like those dates            06:19



         8    probably match.                                        06:20



         9          Q.   Okay.



        10          A.   Yep.                                        06:20



        11          Q.   The second charge that Commander Hughes     06:20



        12    has reasonable grounds to believe occurred is          06:20



        13    Article 128, June 9th, 2011, assault on a child,       06:20



        14    right?                                                 06:20



        15          A.   Correct.                                    06:20



        16          Q.   And then he lists 130 -- Article 134,       06:20



        17    Communicating a threat.  And Article 134, Assault --   06:20



        18          A.   Correct.                                    06:20



        19          Q.   Do you see that?                            06:20



        20          A.   Correct.                                    06:20



        21          Q.   So, first, Commander Hughes believes        06:20



        22    that -- or he's stating here he has reasonable         06:20



        23    grounds to believe these offenses were committed,      06:20



        24    which means he has probable cause to believe they      06:20



        25    were committed, right?
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         1          A.   Right.                                      06:20



         2          Q.   So, that's June 8, 2012, the 49th LRS       06:20



         3    commander has probable cause to believe that -- that



         4    these offenses were committed, right?                  06:20



         5          A.   Correct.                                    06:20



         6          Q.   Now, underneath that, he states,            06:20



         7    "Second, I have reasonable grounds to believe          06:20



         8    continued pretrial confinement is necessary because    06:20



         9    it's foreseeable that the confinee will not appear     06:20



        10    at trial, and/or will engage in serious criminal       06:21



        11    misconduct if confinement is not continued,"           06:21



        12    correct?                                               06:21



        13          A.   Correct.                                    06:21



        14          Q.   Commander Hughes here is stating that as    06:21



        15    of June 8th, 2012, the 49th LRS has reasonable         06:21



        16    grounds to believe that Devin Kelley will engage in    06:21



        17    serious criminal misconduct, and that that is why he   06:21



        18    has to be confined in a jail?                          06:21



        19          A.   Correct.                                    06:21



        20           MR. FURMAN:  Objection to form.                 06:21



        21          Q.   (By Mr. Alsaffar)  All right.  So, now,     06:21



        22    at this time, June 8th, 2012, it was foreseeable       06:21



        23    that Devin Kelley was a person that could engage in    06:21



        24    serious criminal misconduct, right?



        25           MR. FURMAN:  Objection to form.
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         1          A.   Can -- can you restate that?                06:21



         2          Q.   (By Mr. Alsaffar)  Yeah.  So June 8th,      06:21



         3    2012, do you agree with the Commander Hughes here      06:21



         4    that -- that it was foreseeable that Devin Kelley      06:21



         5    was a person who could engage or will engage in        06:22



         6    serious criminal misconduct?                           06:22



         7           MR. FURMAN:  Objection to form.                 06:22



         8          A.   So, per the memo on June 8th, Major         06:22



         9    McLeod-Hughes is saying he has reasonable grounds to   06:22



        10    believe that pretrial confinement is necessary         06:22



        11    because he won't appear at trial and/or he will        06:22



        12    engage in criminal misconduct if not confined.         06:22



        13           So, it -- it could be the "or" --               06:22



        14          Q.   (By Mr. Alsaffar)  Um-hum.



        15          A.   -- or it could be the "and," but yes,       06:22



        16    that's what it says on the memo.                       06:22



        17          Q.   Okay.  And do you -- and, you know,         06:22



        18    we've looked through a lot of the evidence so far      06:22



        19    that was available.  And do you have any reason to     06:22



        20    disagree with that assessment of "foreseeable"?        06:22



        21          A.   I don't.                                    06:22



        22          Q.   Okay.  And if you flip the page to the      06:22



        23    second page of -- of the memo, Commander Hughes is     06:22



        24    documenting some more evidence of the kind of          06:22



        25    evidence he's received to believe that he's -- that    06:22
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         1    Devin Kelley is a threat --                            06:22



         2          A.   Okay.



         3          Q.   -- to multiple people, not just a child,    06:23



         4    not just his wife, but to others, as well.  And I      06:23



         5    want to go through those with you and see --           06:23



         6          A.   Okay.                                       06:23



         7          Q.   -- just so that you've seen it.             06:23



         8           So, the first is that in June 2011, he's        06:23



         9    talking about the -- the 11-month-old child was        06:23



        10    taken to the emergency room and the child had been     06:23



        11    vomiting and he'd had a seizure, right?                06:23



        12          A.   Yes.                                        06:23



        13          Q.   There was -- the child was observed to      06:23



        14    have a bruise on the cheek and ear, and x-rays         06:23



        15    revealed a broken clavicle and subdural hematoma,



        16    right?                                                 06:23



        17          A.   Correct.                                    06:23



        18          Q.   And do you know what a "subdural            06:23



        19    hematoma" is?                                          06:23



        20          A.   I think it's a bruise under the skin --     06:23



        21          Q.   It is --



        22          A.   -- or a -- blood pooling under the skin.    06:23



        23          Q.   And -- and what this is -- he had a         06:23



        24    subdural hematoma on his -- on his head, his brain;    06:23



        25    did you know that?  The child did?                     06:23
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         1          A.   I didn't.                                   06:23



         2          Q.   Okay.  And that the medical authorities     06:23



         3    at that time had actually notified -- medical



         4    professionals had notified the authorities of          06:23



         5    suspected child abuse, right?                          06:23



         6          A.   Yes, I see that.                            06:23



         7          Q.   Okay.  And he notes on April 23rd, 2012,    06:23



         8    Commander Hughes notes that "while driving to El       06:24



         9    Paso," Kelley, Devin Kelley "took his gun out of his   06:24



        10    holster and held it against her" -- Tessa              06:24



        11    Kelley's -- "temple, stating 'do you want to die'";    06:24



        12    do you see that?                                       06:24



        13          A.   I do.                                       06:24



        14          Q.   And then a little bit down, April 27th,     06:24



        15    2012, Commander Hughes states, Tessa Kelley's          06:24



        16    "mother contacted the unit concerned for the



        17    physical and emotional safety of her                   06:24



        18    daughter...Kelly (sic) then posted on Facebook that    06:24



        19    this hurts and is going to be so hard and scary.       06:24



        20    But it must be done.  I'm tired of hurting myself      06:24



        21    and others.  Maybe this is my last chance to redeem    06:24



        22    myself for what I've done.  I'm sorry"; do you see     06:24



        23    that?                                                  06:24



        24          A.   I do.                                       06:24



        25          Q.   Then, on that same day, April 27, 2012,     06:24
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         1    "Kelley confessed in a self-made video to the



         2    assault that occurred regarding his stepchild"; do     06:24



         3    you see that?                                          06:24



         4          A.   I do.                                       06:24



         5          Q.   And then, I showed you this document,       06:24



         6    "following submission of the video confession to Air   06:24



         7    Force Office of Special Investigations" on April 29,   06:24



         8    2012; do you see that?                                 06:24



         9          A.   I do.                                       06:24



        10          Q.   So that -- do you remember that document    06:24



        11    I showed you where your First Sergeant                 06:25



        12    transferred --



        13          A.   I do.



        14          Q.   -- that confession video to AFOSI?          06:25



        15          A.   I do remember that.                         06:25



        16          Q.   All right.  So that's getting --



        17    communicating -- Commander Hughes is also              06:25



        18    communicating that in this memo.                       06:25



        19           Let's go down to No. 5.  Commander Hughes       06:25



        20    states that, "Furthermore, investigation revealed      06:25



        21    that while receiving inpatient mental health care,



        22    the member made several threatening statements that    06:25



        23    if he were picked up by Security Forces that he        06:25



        24    would go for their guns"; do you see that?             06:25



        25          A.   I do.                                       06:25
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         1          Q.   So, there, he's stating that -- all         06:25



         2    right, we also know that Devin Kelley is now           06:25



         3    threatening Security Forces if they come for him,      06:25



         4    and specifically going for the Security Forces'        06:25



         5    guns, too --                                           06:25



         6          A.   Correct.                                    06:25



         7          Q.   -- right?  Additionally, on June 7,         06:25



         8    2012, Kelley contacted Holloman Air Force Base         06:25



         9    Exchange and entered into an agreement to purchase a   06:25



        10    9 millimeter handgun; do you see that?                 06:25



        11          A.   I do.                                       06:25



        12          Q.   So this is when he's in a men- -- the       06:25



        13    day he's in a mental facility, the day he escapes



        14    the mental facility, he's trying to arrange for the    06:26



        15    actual purchase of a gun from the Holloman Air Force   06:26



        16    Base Exchange, right?                                  06:26



        17          A.   I see that.                                 06:26



        18          Q.   And do you remember when I showed you       06:26



        19    earlier the two forms where he actually purchased      06:26



        20    two guns in 2012 from that very same Holloman Air      06:26



        21    Force Base Exchange, right?                            06:26



        22          A.   Correct.                                    06:26



        23          Q.   All right.  So, he knew how to get guns     06:26



        24    from that Holloman Exchange, right?                    06:26



        25          A.   Right.                                      06:26
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         1          Q.   All right.  Later that night, Kelley        06:26



         2    climbed a fence and left the mental facility without   06:26



         3    authorization.



         4           You have no reason -- you see no evidence to    06:26



         5    disagree that he left that facility without            06:26



         6    authorization; is that fair?                           06:26



         7          A.   That's fair.                                06:26



         8          Q.   Okay.  An examination of the computer he    06:26



         9    had been using at the facility revealed that Kelley    06:26



        10    searched for a map to the bus station, as well as      06:26



        11    conducted research on the purchases of -- of weapons   06:26



        12    and body armor.                                        06:26



        13           And I showed you that documentation earlier,    06:26



        14    as well; do you remember that?                         06:26



        15          A.   You did.                                    06:26



        16          Q.   Okay.



        17          A.   I remember.                                 06:26



        18          Q.   Yeah.  And so this is getting               06:26



        19    communicated.  So now we know Commander Hughes at      06:26



        20    the LRS, the 49th LRS is also aware of all this        06:26



        21    information.



        22           And he's putting in here his support, his       06:27



        23    statement that it's foreseeable, this is a very        06:27



        24    dangerous person?                                      06:27



        25          A.   Right.                                      06:27
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         1          Q.   Right?  Okay.  Paragraph 6, he says --      06:27



         2    Commander Hughes says, The course of conduct by        06:27



         3    Kelley leads me to conclude that he will continue to   06:27



         4    engage in serious criminal conduct if not confined.    06:27



         5           So -- so here, Commander Hughes is saying       06:27



         6    unless he's in jail, he's going to commit continued    06:27



         7    serious conduct -- criminal conduct, right?            06:27



         8          A.   Right.                                      06:27



         9          Q.   And -- and so, the 49th LRS at Holloman     06:27



        10    Air Force Base on June 2012 was certainly aware        06:27



        11    that -- that Devin Kelley is -- has probable cause     06:27



        12    to believe that he's a threat for serious violence     06:27



        13    with weapons, right --                                 06:27



        14          A.   Right.                                      06:27



        15          Q.   Okay.  Is that -- do you agree with         06:27



        16    that?                                                  06:27



        17          A.   I agree.                                    06:27



        18          Q.   Okay.  Let me show you -- let's move on     06:27



        19    to -- a little bit after -- well, let's, actually,     06:28



        20    jump -- jump ahead a little bit, if we could.          06:28



        21           You -- you had June 30th, 2012, now, you        06:28



        22    arrived as the commander of the 49th LRS at Holloman   06:28



        23    Air Force Base, right?                                 06:28



        24          A.   Correct.                                    06:28



        25          Q.   And you remember earlier when we were --    06:28
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         1    you were describing to me the charge sheet?            06:28



         2          A.   Yes.                                        06:28



         3          Q.   Okay.                                       06:28



         4           (Deposition Exhibit 20 was marked for



         5    identification.)



         6          Q.   (By Mr. Alsaffar)  I'm going to hand you    06:29



         7    Exhibit No. 20.  And Exhibit No. 20 is a charge        06:29



         8    sheet with your signature from July 26, 2012,          06:29



         9    related to Devin Kelley.                               06:29



        10           But can you please look that over quickly and   06:29



        11    confirm that that's your signature and I've            06:29



        12    described it accurately?                               06:29



        13          A.   You have and it is.                         06:29



        14          Q.   Okay.  So you were, earlier describing      06:29



        15    for us that -- and this is Bates numbered 15086 --     06:29



        16    you were earlier describing that you were given this   06:29



        17    charge sheet to go meet personally with Devin Kelley   06:29



        18    in order to read him the charges specifically          06:29



        19    against him; is that right?                            06:29



        20          A.   Correct.                                    06:29



        21          Q.   Is this what you had with you -- what       06:30



        22    you would have had with you when you met with Devin    06:30



        23    Kelley?



        24          A.   It would have been.                         06:30



        25          Q.   Okay.  Would it -- do you think it was      06:30
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         1    on this date, as well, is that --                      06:30



         2          A.   I -- absolutely.  I have no reason to       06:30



         3    think it was on a different date.                      06:30



         4          Q.   Okay.  And it'd be fine if it was.  I       06:30



         5    don't know if maybe it was the charge was actually     06:30



         6    set -- signed on July 26 --                            06:30



         7          A.   Yes --



         8          Q.   -- maybe you went a couple days later --    06:30



         9          A.   Right --



        10          Q.   -- or, if you did, I just don't know.       06:30



        11          A.   I think it's reasonable to believe that     06:30



        12    that's when I read the charge sheet to him.            06:30



        13          Q.   Okay.  So this is July 26, 2012.  So        06:30



        14    this charge sheet, this document that we're looking    06:30



        15    at, Exhibit No. 20, is -- certainly, by this point,    06:30



        16    we also -- this is another instance where we -- we     06:30



        17    know that the Air Force at this point had probable     06:30



        18    cause to believe that he committed these offenses,     06:30



        19    that they actually now have indicted him for?          06:30



        20          A.   Correct.                                    06:30



        21          Q.   Okay.  And the other thing I wanted --      06:30



        22    and that's your signature both on the first page and   06:30



        23    the back page?                                         06:30



        24          A.   Yes, sir, it is.                            06:30



        25          Q.   It is, okay.  And the charges here that     06:30
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         1    there was probable cause to believe that he            06:31



         2    committed assault on his wife and assault on a minor   06:31



         3    child, correct?                                        06:31



         4          A.   Correct.                                    06:31



         5          Q.   Article 128 violations?                     06:31



         6          A.   Yes.                                        06:31



         7          Q.   Okay.  And I'm not going to read through    06:31



         8    the whole thing; that's not the purpose of it.         06:31



         9           Let me show you a different -- the next         06:31



        10    document.                                              06:31



        11           (Deposition Exhibit 21 was marked for



        12    identification.)



        13           MR. FURMAN:  This one here (indicating)?



        14           MR. ALSAFFAR:  No, you got it.  This is         06:31



        15    yours.                                                 06:31



        16           MR. FURMAN:  Oh, it says August 15th.



        17           MR. ALSAFFAR:  Oh, no, no, no.  You're right.   06:31



        18    I gave you the wrong one.  So, this is the one --      06:31



        19    the first I should have gave you is this.  So take     06:31



        20    it.  And then here's the August one.                   06:31



        21           MR. FURMAN:  Thank you.                         06:32



        22           MR. ALSAFFAR:  All right.                       06:32



        23          Q.   (By Mr. Alsaffar)  I'm handing you          06:32



        24    Exhibit No. 21.  And I -- and Exhibit No. 21 is also   06:32



        25    a charge sheet; is that correct?                       06:32
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         1          A.   That is correct.                            06:32



         2          Q.   And this is dated, actually, August 15,     06:32



         3    2012?                                                  06:32



         4          A.   That is correct.                            06:32



         5          Q.   Related to Devin Kelley, correct?           06:32



         6          A.   Yes, sir.                                   06:32



         7          Q.   Now -- so would this mean that you would    06:32



         8    have also visited with him about this charge, as       06:32



         9    well?                                                  06:32



        10          A.   I would think so, but I don't remember      06:32



        11    it.                                                    06:32



        12          Q.   Okay.                                       06:32



        13          A.   I don't remember visiting twice to --       06:32



        14    per charges, but I would think I would have.           06:32



        15          Q.   Okay.  And -- and that's okay.  I know      06:32



        16    it was years ago.  But this charge sheet is            06:32



        17    indicating an additional Article 128 charge of         06:32



        18    assault, against Devin Kelley; correct?                06:32



        19          A.   That's correct.                             06:32



        20          Q.   So this is a separate charge of assault     06:32



        21    on Tessa Kelley his wife with a dangerous weapon, to   06:32



        22    wit, a loaded firearm, right?                          06:33



        23          A.   That's correct.                             06:33



        24          Q.   All right.  So this would be in             06:33



        25    August 15, 2012, you would be presenting this charge   06:33
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         1    to Devin Kelley -- this additional charge to           06:33



         2    Devin -- Devin Kelley, correct?                        06:33



         3          A.   That's correct.                             06:33



         4          Q.   All right.  And so this would have          06:33



         5    been -- by this time, as well, August 15, 2012,        06:33



         6    probable cause, Air Force knew they had probable       06:33



         7    cause to believe that Devin Kelley had committed       06:33



         8    this additional assault charge because they had        06:33



         9    indicted him for it?                                   06:33



        10          A.   Right.                                      06:33



        11          Q.   Okay.                                       06:33



        12          A.   And I -- I just noticed, there's a          06:33



        13    second page.                                           06:33



        14          Q.   Right.                                      06:33



        15          A.   That's weird, though.  It's dated --        06:33



        16    this is Patricia Encarnacion saying that she served    06:33



        17    it.  So maybe I didn't, but absolutely, this is an     06:33



        18    additional charge being added to the court-martial.    06:33



        19          Q.   Okay.  And regardless of who actually       06:33



        20    served --                                              06:33



        21          A.   Right.                                      06:33



        22          Q.   -- Devin Kelley on it, you're -- that's     06:33



        23    your signature on the front and back --                06:34



        24          A.   Yes, sir.                                   06:34



        25          Q.   -- August 15, 2012, indicating that, we     06:34

�

                                                                172





         1    know also in this time the Air Force had probable      06:34



         2    cause to believe he committed this assault on this     06:34



         3    date, right?                                           06:34



         4          A.   Yes, sir.                                   06:34



         5          Q.   Okay.  So that's all I wanted to know       06:34



         6    about that.                                            06:34



         7           All right.  Where would -- where would the      06:34



         8    charge sheet have been filed in the 49th LRS?          06:34



         9          A.   I don't think it would be.                  06:34



        10          Q.   Okay.



        11          A.   So I think it would be on file with the     06:34



        12    judge advocate office as part of the court-martial     06:34



        13    documents.                                             06:34



        14          Q.   All right.  Would the Security Forces or    06:34



        15    Air Force OSI have been also informed of the           06:34



        16    official charge sheet indictments, as well, or do      06:34



        17    you know?                                              06:34



        18          A.   I don't know.                               06:34



        19          Q.   Okay.



        20          A.   My -- my estimation is likely not.          06:34



        21    Their -- their information is being fed to the judge   06:34



        22    advocate to develop the additional charges.            06:34



        23          Q.   Um-hum.                                     06:34



        24          A.   I can't see why the judge advocate would    06:34



        25    go back to them with, Hey, we -- these are the         06:35
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         1    additional charges.                                    06:35



         2          Q.   Right.                                      06:35



         3          A.   But I don't know.                           06:35



         4          Q.   Okay.  And I want to show you...            06:35



         5           (Deposition Exhibit 22 was marked for



         6    identification.)                                       06:35



         7          Q.   (By Mr. Alsaffar)  I'm showing you          06:35



         8    Exhibit No. 22.                                        06:35



         9          A.   Okay.                                       06:35



        10          Q.   And Exhibit No. 22 is what's called the     06:35



        11    Air Force 1359 Report of Result of Trial.  You --      06:35



        12    you recognize that, correct?                           06:35



        13          A.   I do.                                       06:35



        14          Q.   And what this is, is this is the form       06:35



        15    that the Air Force uses to notify -- notify the        06:35



        16    convicted person's command that this person has been   06:35



        17    convicted of a crime?                                  06:35



        18          A.   Correct.                                    06:35



        19          Q.   And this Report of Result of Trial is       06:35



        20    dated November 7, 2012, right?                         06:35



        21          A.   Yes.                                        06:36



        22          Q.   And this is addressed to your command,      06:36



        23    the 49 LRS commander, right?                           06:36



        24          A.   Correct.                                    06:36



        25          Q.   And that's your address, your command       06:36
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         1    building address, correct?                             06:36



         2          A.   Yes, sir.                                   06:36



         3          Q.   And so, this would have been actually       06:36



         4    sent to you?                                           06:36



         5          A.   Correct.                                    06:36



         6          Q.   You were the commander of the 49th LRS      06:36



         7    at the time this conviction report was sent,           06:36



         8    correct?                                               06:36



         9          A.   Correct.                                    06:36



        10          Q.   All right.  And he -- this is notifying     06:36



        11    you as the commander of Devin Kelley that he's been    06:36



        12    convicted of -- of these two assault charges --        06:36



        13          A.   Correct.                                    06:36



        14          Q.   -- right?  All right.  And if you look      06:36



        15    at the bottom, you see the distribution list, the      06:36



        16    bottom left?                                           06:36



        17          A.   I do.                                       06:36



        18          Q.   And this is also a Report of Result of      06:36



        19    Trial that's been distributed to your highest level    06:36



        20    of command, ACC, right?                                06:36



        21          A.   Right.                                      06:36



        22          Q.   The next highest level, 12th Air Force      06:36



        23    Command, right?                                        06:36



        24          A.   Correct.                                    06:36



        25          Q.   And the next level highest -- the next      06:36
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         1    level command is still over your command, which is     06:36



         2    the 49th Wing Command, right?                          06:36



         3          A.   Right.                                      06:37



         4          Q.   The 49th Mission Group Command, as well,    06:37



         5    has been informed?                                     06:37



         6          A.   Yeah.  So, it's interesting.  That's        06:37



         7    says MDG.  That's the medical group.                   06:37



         8          Q.   Oh, okay.



         9          A.   I'm assuming that's a typo and that         06:37



        10    should have been MSG, Mission Support Group.           06:37



        11          Q.   You know what's funny is I read it as       06:37



        12    MSG just now --                                        06:37



        13          A.   Right.



        14          Q.   -- because I just expected that to be --



        15          A.   Yeah.



        16          Q.   -- what it was.  So you're right, it        06:37



        17    says MDG.  So -- but it was also sent to the 49th      06:37



        18    FSS, do you remember, that's the group we talked       06:37



        19    about earlier, Force Support, right?                   06:37



        20          A.   (Inaudible.)                                06:37



        21           MADAM COURT REPORTER:  I'm sorry?



        22           THE DEPONENT:  Force Support Squadron.          06:37



        23          Q.   (By Mr. Alsaffar)  And I don't want to      06:37



        24    go through each one of them, but it's also -- this     06:37



        25    was also in addition to being sent to those others     06:37
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         1    we've identified, was also sent to the 49th Security   06:37



         2    Forces and the Air Force OSI Detachment 225, as        06:37



         3    well?                                                  06:37



         4          A.   Correct.                                    06:37



         5          Q.   So all of those folks listed, including



         6    your command, were notified on November 7, 2012,       06:37



         7    that he's been convicted of two assault charges?       06:37



         8          A.   Correct.                                    06:37



         9          Q.   All right.  Now, at this point in time,     06:37



        10    did you get any communication from anybody from the    06:38



        11    Air Force, whether it was the Security Forces,         06:38



        12    AFOSI, your command above you, your command directly   06:38



        13    below you that Devin Kelley's fingerprints and his     06:38



        14    conviction now, that you know he's been convicted,     06:38



        15    needed to be reported to the FBI?                      06:38



        16          A.   I did not.                                  06:38



        17          Q.   Okay.  Now, at this point, he's a           06:38



        18    convicted felon, Devin Kelley is, right?               06:38



        19          A.   Correct.                                    06:38



        20          Q.   Okay.  Now -- now, you -- we talked         06:38



        21    about the law earlier, but -- but your understanding   06:38



        22    is a convicted felon, these type of felons, so         06:38



        23    domestic violence and child abuse, are reported to     06:38



        24    the FBI so that they cannot legally obtain firearms;   06:38



        25    you understand that, right?                            06:38
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         1          A.   Yes.                                        06:39



         2          Q.   So the -- so when a government agency       06:39



         3    actually fails to report this criminal-conviction      06:39



         4    data on felons, dangerous felons, like Devin Kelley,   06:39



         5    that's unnecessarily exposing the public to a -- an    06:39



         6    increased risk of harm, isn't it?                      06:39



         7           MR. FURMAN:  Objection to form; you can         06:39



         8    answer.                                                06:39



         9          A.   I would agree, yes.                         06:39



        10          Q.   (By Mr. Alsaffar)  Okay.  And -- and the    06:39



        11    reason is that what we're doing here is we know we     06:39



        12    have a convicted felon who shouldn't get firearms,     06:39



        13    so we need to prevent him from getting firearms        06:39



        14    legally --                                             06:39



        15          A.   Right.                                      06:39



        16          Q.   -- right?  Okay.  And, in -- in             06:39



        17    particular with Devin Kelley, not only was he a        06:39



        18    convicted felon who -- who had a felony that should    06:39



        19    prevent him from legally obtaining firearms, but the   06:39



        20    Air Force also knew by the time of his conviction      06:39



        21    that he was also a convicted felon, he had a           06:39



        22    particular -- a particular habit of threatening gun    06:39



        23    violence and mass-shooting violence, right?            06:39



        24           MR. FURMAN:  Objection to form; you can         06:39



        25    answer.                                                06:40
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         1          A.   So, yes, there's -- there's clearly         06:40



         2    evidence that he had made those kind of                06:40



         3    mass-shooting threats.                                 06:40



         4          Q.   (By Mr. Alsaffar)  Right.  And so, by       06:40



         5    November 11 -- November 2012, the Air Force -- and     06:40



         6    all the commands that are listed here were aware       06:40



         7    that, not only is he a convicted felon and the type    06:40



         8    of charges which should prevent him from legally       06:40



         9    buying a firearm, but this particular person, Devin    06:40



        10    Kelley, has also made several forms of threats of      06:40



        11    gun violence and mass-shooting gun violence prior to   06:40



        12    the conviction, right?                                 06:40



        13          A.   Correct.                                    06:40



        14          Q.   Okay.  And I think that you had told us     06:40



        15    a little bit earlier about the sort of after his       06:40



        16    conviction -- after his sentence was -- was ended      06:40



        17    and your meeting with him.                             06:40



        18           Can you tell me where you met with Devin        06:40



        19    Kelley, like, specifically the building or the area?   06:40



        20          A.   So, it was in my office.                    06:40



        21          Q.   Where -- where's your office?               06:40



        22          A.   So, I don't remember, but I'm -- I'm        06:40



        23    assuming this is correct.  280 Delaware Avenue.        06:40



        24          Q.   Okay.



        25          A.   Building 310.  Building 310 does ring a     06:41
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         1    bell.  So my office is right there on Holloman.        06:41



         2          Q.   And I just want to put a button on this     06:41



         3    sort of communication so that I'm -- I -- so that we   06:41



         4    all know --                                            06:41



         5          A.   Okay.                                       06:41



         6          Q.   -- how that communication or how it was     06:41



         7    going about -- about his conviction.  So let me do     06:41



         8    that real quickly.                                     06:41



         9           When you met with him in person in your         06:41



        10    office at the 49th LRS after he served his time --     06:41



        11          A.   Yes, sir.                                   06:41



        12          Q.   -- so I guess this would have been          06:41



        13    sometime end of March, early April 2013, right?        06:41



        14          A.   Correct.                                    06:41



        15          Q.   Did you -- did you have a discuss with      06:41



        16    him about him not being allowed to purchase            06:41



        17    firearms?                                              06:41



        18          A.   I don't know how to I ended that            06:41



        19    discussion.                                            06:41



        20          Q.   Did you have a discussion with him, and     06:41



        21    specifically -- or even generally -- about his --      06:41



        22    his exhibited propensity to make gun-violence          06:41



        23    threats to people?                                     06:42



        24           MR. FURMAN:  Objection to form; you can         06:42



        25    answer.                                                06:42
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         1          A.   No.  So, as I stated earlier, what I        06:42



         2    remember telling him was, Look, you've paid your       06:42



         3    debt to society.                                       06:42



         4          Q.   (By Mr. Alsaffar)  Um-hum.



         5          A.   And now you can go make something of        06:42



         6    yourself.  But, you know, it's up to you to go do      06:42



         7    that.  That's what I remember telling him.             06:42



         8          Q.   Okay.  So you don't remember                06:42



         9    specifically having any kind of conversation about     06:42



        10    his prior threats to people to commit gun violence     06:42



        11    or his status of -- of obtaining weapons or whether    06:42



        12    he could obtain weapons, none of that was discussed?   06:42



        13          A.   No, sir.                                    06:42



        14          Q.   Okay.                                       06:42



        15           (Deposition Exhibit 23 was marked for



        16    identification.)                                       06:43



        17          Q.   Okay.  During -- about this time frame,     06:43



        18    and I think this is one of the documents you           06:43



        19    specifically reviewed prior to your deposition, but    06:43



        20    I want to show you Exhibit No. 23 --                   06:43



        21          A.   Okay.                                       06:43



        22          Q.   -- which is Bates 13324.                    06:43



        23          A.   Yes, sir.                                   06:43



        24          Q.   So, this is about a week before -- a        06:43



        25    week or so before you meet with Devin Kelley upon      06:43
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         1    his release from jail, correct?                        06:43



         2          A.   Yes, sir.                                   06:43



         3          Q.   And it's March 22, 2013.  You sent this     06:43



         4    memo to the Security Forces Division, correct?         06:43



         5          A.   Right.                                      06:43



         6          Q.   And can you tell me what it says,           06:43



         7    memo -- Memorandum SFS/S5/AV.  Can you tell me what    06:43



         8    the "S5/AV" is?                                        06:43



         9          A.   So, that is a section within the            06:43



        10    Security Forces Squadron.                              06:43



        11          Q.   Okay.                                       06:43



        12          A.   And I can't recall what "the S5," what      06:43



        13    that translates to --                                  06:44



        14          Q.   Um-hum.



        15          A.   -- but that is a section within the         06:44



        16    Security Forces Squadron.                              06:44



        17          Q.   Okay.  So this is -- and just so the        06:44



        18    record's clear, you're sending this memorandum to



        19    the 49th Security Forces Squadron at Holloman Air      06:44



        20    Force Base?                                            06:44



        21          A.   Right, yeah, to a -- to a specific unit     06:44



        22    within that squadron.                                  06:44



        23          Q.   And the subject is "Conditional Barment     06:44



        24    Request for Devin Kelley," right?                      06:44



        25          A.   Yes, sir.                                   06:44
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         1          Q.   And I didn't -- I didn't even point this    06:44



         2    out.  This is a memo you wrote and that's your         06:44



         3    signature at the bottom, Robert Bearden, Commander,    06:44



         4    49th LRS, right?                                       06:44



         5          A.   So, I -- I signed it.  I'm pretty sure      06:44



         6    my First Sergeant wrote it for me --



         7          Q.   Okay.



         8          A.   -- but yes, that is my signature; it's      06:44



         9    my memo.                                               06:44



        10          Q.   Okay.  And -- and you were -- you were      06:44



        11    agreeing with the content of this by signing it?       06:44



        12          A.   Correct.                                    06:44



        13          Q.   Okay.  Can you tell me first what a         06:44



        14    "conditional barment request" means?                   06:44



        15          A.   So, you know, we have the authority to      06:44



        16    bar individuals from the base.                         06:44



        17          Q.   Um-hum.                                     06:44



        18          A.   And so, what I'm asking for here is that    06:44



        19    essentially that he be barred from the base with a     06:45



        20    very unique, discrete exception to be on the base to   06:45



        21    be out-processed.                                      06:45



        22          Q.   Okay.  Okay.  And -- and are you asking     06:45



        23    for barment for an indefinite period of time here,     06:45



        24    other than the -- the carved-out out-processing --     06:45



        25          A.   Right.                                      06:45
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         1          Q.   -- exception?                               06:45



         2          A.   Yes, essentially.  So, what -- what I've    06:45



         3    got in mind is when they -- when a member is finally   06:45



         4    out-processed --



         5          Q.   Um-hum.



         6          A.   -- their ID card is taken.  And then        06:45



         7    they can't get access to the installation when we're   06:45



         8    checking ID cards.  And so, by conducting the          06:45



         9    barment, then after he's got -- no longer has an ID    06:45



        10    card --                                                06:45



        11          Q.   Yeah.



        12          A.   -- what -- what I'm looking for here is



        13    that the Security Forces has his name on file to       06:45



        14    keep him off the base at the gate.                     06:46



        15          Q.   Okay.                                       06:46



        16          A.   Because of the threats he previously        06:46



        17    made against leadership.                               06:46



        18          Q.   All right.  And -- and, to that point,      06:46



        19    is there -- is there an end date to this, meaning,     06:46



        20    are you saying, Hey, in a year we can -- or is this    06:46



        21    indefinite until you withdraw it or the position --    06:46



        22    the person in your position withdraws it?              06:46



        23          A.   I -- I don't designate an end date in       06:46



        24    this.                                                  06:46



        25          Q.   And that's why I'm asking.                  06:46
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         1          A.   Yeah.  So -- and what I don't know is       06:46



         2    within the Security Forces, how long they keep         06:46



         3    something like that on file and on -- on the record.   06:46



         4           The important thing, in my mind at the time,    06:46



         5    though, was I didn't want him having access to the     06:46



         6    base until I knew that they -- we had out-processed    06:46



         7    him, got his ID card away from him so he couldn't      06:46



         8    get back on.                                           06:46



         9          Q.   Is it fair to say that, at this point,      06:46



        10    what you're trying to do is protect the people         06:46



        11    inside the base from Devin Kelley?                     06:46



        12          A.   Yes.  Specifically, because he had          06:46



        13    threatened to shoot squadron leadership, I felt like   06:47



        14    we needed some extra protection.                       06:47



        15          Q.   Okay.  Would -- do you think it -- do       06:47



        16    you think it's been fair also for the public to also   06:47



        17    have been protected from Devin Kelley, not just        06:47



        18    people inside the base, but people outside the base?   06:47



        19          A.   So --                                       06:47



        20          Q.   And I'm not -- let me link -- let me        06:47



        21    withdraw that and make sure you understand --          06:47



        22          A.   Okay.



        23          Q.   -- what I'm getting at here, because I      06:47



        24    understand you don't have any authority to tell        06:47



        25    folks outside your base what to do.  I don't --        06:47
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         1          A.   Right.                                      06:47



         2          Q.   -- and I understand that.  And I know       06:47



         3    what you're doing here is you have the ability to      06:47



         4    protect your people on the base from Devin Kelley      06:47



         5    and so you're doing that here, right?                  06:47



         6          A.   Right.                                      06:47



         7          Q.   Okay.  So what -- what I'm asking is, is    06:47



         8    that you-all are certainly aware that he's --          06:47



         9    he's -- he is posing a specific threat to people       06:47



        10    inside Holloman Air Force Base at this time,           06:47



        11    correct, March 2013?                                   06:47



        12          A.   So, I'm certainly, at this time, I'm        06:47



        13    concerned that because of threats he's previously      06:48



        14    made.                                                  06:48



        15          Q.   Yep.                                        06:48



        16          A.   But I think, kind of to your point, you     06:48



        17    know, where my mind's at, as a commander here is,      06:48



        18    I've got an airman that has been convicted and



        19    served his time --                                     06:48



        20          Q.   Sure.



        21          A.   -- so he's paid his debt to society, but    06:48



        22    he had previously threatened unit leadership.  And     06:48



        23    I -- and you kind of illustrated it, you know, I       06:48



        24    have to look at the fact that he's -- he's paid        06:48



        25    his -- his debt to society, so by the law, you know,   06:48
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         1    he's free to go now.                                   06:48



         2          Q.   Yeah.                                       06:48



         3          A.   So my focus is that he's previously made    06:48



         4    threats to our team, our leadership, and I'm trying    06:48



         5    to protect them.                                       06:48



         6          Q.   Right.  So even though he had served his    06:48



         7    debt to society --                                     06:48



         8          A.   Right.                                      06:48



         9          Q.   -- by law, he's free to go and he's         06:48



        10    free -- free to run --                                 06:48



        11          A.   Right.                                      06:48



        12          Q.   -- in public, you still felt it was         06:48



        13    necessary that he should not be free, and not even     06:48



        14    be allowed on base because you felt he still posed a   06:48



        15    threat to people on base?                              06:48



        16          A.   Because he had threatened them              06:48



        17    specifically in the past.                              06:49



        18          Q.   Right.  So, that's the reason, but he --    06:49



        19    that's -- that's why, but you agree to that, that      06:49



        20    you still, in March 2013, despite the fact that you    06:49



        21    felt he served his debt to society --                  06:49



        22          A.   Right.                                      06:49



        23          Q.   -- that he -- he still shouldn't be         06:49



        24    allowed on the base because he was a threat to         06:49



        25    people on base, right?                                 06:49
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         1          A.   He had threatened those folks on base.      06:49



         2          Q.   Now -- and you mentioned in this memo       06:49



         3    that, specifically, that he not only threatened to     06:49



         4    kill his leadership, he had threatened repeatedly to   06:49



         5    kill his leadership?                                   06:49



         6          A.   Correct.                                    06:49



         7          Q.   And go -- also you state a little           06:49



         8    farther down that -- I -- you state that, "What they   06:49



         9    found was alarming," and you're referring to what he   06:49



        10    was doing while he was in a mental institution?



        11          A.   Right.                                      06:49



        12          Q.   "He was searching the Internet for body     06:49



        13    armor and guerilla tactics"; do you see that?          06:49



        14          A.   Yes, sir.                                   06:49



        15          Q.   Okay.  And now, when we're talking about    06:49



        16    searching for weapons, threatening to kill             06:49



        17    leadership, searching for body armor, and now



        18    guerilla tactics, body armor and guerilla tactics,     06:49



        19    weapons, we're all -- this is putting a very           06:49



        20    specific picture of mass-shooting-type conduct; fair   06:50



        21    to say?                                                06:50



        22           MR. FURMAN:  Objection to form.                 06:50



        23          A.   I think that's a fair characterization      06:50



        24    of it.                                                 06:50



        25          Q.   (By Mr. Alsaffar)  Okay.  And you were      06:50
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         1    worried about that?                                    06:50



         2          A.   Correct.                                    06:50



         3          Q.   Okay.  And you state that you               06:50



         4    "communicated my concerns" --  sorry, Paragraph 3.     06:50



         5    "I have communicated my concerns to the SFS/" --       06:50



         6    command, "CC," which is the Security Forces            06:50



         7    Commander, Lieutenant Colonel Boyd?



         8           (Mr. Demerath left the deposition room.)



         9          A.   Correct.



        10          Q.   (By Mr. Alsaffar)  "and he will be



        11    providing the unit an armed escort during his          06:50



        12    out-processing."  Okay.                                06:50



        13           So you specifically communicated this concern   06:50



        14    you had about the threat Devin Kelley put -- posed     06:50



        15    in March 2013 to the Security Forces Commander Boyd,   06:50



        16    right?                                                 06:50



        17          A.   I asked him for an armed escort.            06:50



        18          Q.   So my statement is correct, you             06:50



        19    specifically -- you specifically, according to this



        20    memo, communicated those concerns directly to the



        21    Security Forces commander that you had concerns that   06:50



        22    Devin Kelley still posed a threat --                   06:51



        23          A.   Right.                                      06:51



        24          Q.   -- correct?



        25          A.   Right.                                      06:51
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         1          Q.   Okay.  And did you get -- you did get       06:51



         2    that escort from the Security Forces?                  06:51



         3          A.   I did.                                      06:51



         4          Q.   All right.  Now, you -- you had             06:51



         5    mentioned about two minutes ago -- and we're getting   06:51



         6    close -- while you were explaining this -- the         06:51



         7    various threats and then sort of the vis-à-vis, the    06:51



         8    public versus the Holloman Air Force Base.             06:51



         9          A.   Right.                                      06:51



        10          Q.   I believe you mentioned that, you know,     06:51



        11    you weren't -- at that point, at least, you weren't    06:51



        12    aware of any threats he was making after he was        06:51



        13    convicted and up to point where he was being           06:51



        14    released, fair?                                        06:51



        15          A.   Well, I wasn't aware of any additional      06:51



        16    threats.                                               06:51



        17          Q.   Okay.  Now, were you made aware that he     06:51



        18    made specific threats to former leadership after he    06:51



        19    was released, after he served his prison time, that    06:51



        20    he was making death threats to --                      06:51



        21          A.   No --                                       06:51



        22          Q.   -- leaders?                                 06:51



        23          A.   -- so, prior to his return from Mira Mar    06:51



        24    is when Sergeant Wolfe said, Hey, sir, you know,       06:51



        25    this airman previously threatened leadership --        06:52
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         1          Q.   Yeah.



         2          A.   -- you know, and specifically to, you       06:52



         3    know, to shoot leadership.  We might ought to do       06:52



         4    something, you know, as an extra measure of security   06:52



         5    during his out-processing.                             06:52



         6          Q.   Okay.  Now -- so, my question was I -- I    06:52



         7    think what I was asking you is whether or not you      06:52



         8    were aware -- and -- and it's been -- it's been        06:52



         9    testified to and it's part of this investigation --    06:52



        10    that -- that Devin Kelley actually had made specific   06:52



        11    death threats to former Holloman Air Force Base        06:52



        12    supervisors of his well after he was out-processed     06:52



        13    and released to the community?                         06:52



        14          A.   I was not aware of that.                    06:52



        15          Q.   Nobody told you about that?                 06:52



        16          A.   No.                                         06:52



        17          Q.   You remember --                             06:52



        18          A.   So you're --                                06:52



        19          Q.   Go ahead.  Go ahead.



        20          A.   -- just for -- so I understand.             06:52



        21          Q.   Sure.                                       06:52



        22          A.   So you're saying that after he              06:52



        23    out-processed, he continued to make threats against    06:53



        24    folks back at Holloman?                                06:53



        25          Q.   Yes.                                        06:53
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         1          A.   If I was -- if I was aware of that, I       06:53



         2    don't remember it.                                     06:53



         3          Q.   Okay.  Okay.  And I'm -- imagine that       06:53



         4    would be something you'd remember.                     06:53



         5           MR. FURMAN:  I'm going to object.  I believe    06:53



         6    it's one threat.                                       06:53



         7           MR. ALSAFFAR:  That's more than enough.         06:53



         8    We're probably on threats 20 now.



         9          Q.   (By Mr. Alsaffar)  Let -- let's -- I



        10    think it was actually more than one threat.  And       06:53



        11    I'll -- actually, I know it was --                     06:53



        12          A.   Okay.



        13          Q.   -- but the reason I'm asking, is I'm        06:53



        14    simply asking for your knowledge --                    06:53



        15          A.   Right.



        16          Q.   -- if you don't know, you don't know.       06:53



        17          A.   If I was aware of it, I don't remember.     06:53



        18          Q.   Okay.  Did -- did you know -- do you        06:53



        19    remember Valorie Rose, the supervisor where he used    06:53



        20    that really harsh language to her and the letter of    06:53



        21    reprimand?                                             06:53



        22          A.   Right.  I remember you showing me.  I       06:53



        23    don't remember the individual.                         06:53



        24          Q.   That's okay.  So did anyone at Holloman     06:53



        25    Air Force Base or anyone in the Air Force inform you   06:53
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         1    that in 2016, that Devin Kelley had reached out to     06:53



         2    her personally through Facebook to -- and threatened   06:53



         3    to kill her?                                           06:53



         4          A.   No, no one made me aware of that.           06:53



         5          Q.   And did -- did they make you aware that     06:54



         6    he had actually threatened to kill her in that time    06:54



         7    frame more than one time?                              06:54



         8          A.   No.                                         06:54



         9          Q.   Okay.  And I -- it sounds like you don't    06:54



        10    know who Valorie Rowe is --                            06:54



        11          A.   Right.



        12          Q.   -- at the 49th LRS --                       06:54



        13          A.   If I saw a picture of her, I might          06:54



        14    remember her.                                          06:54



        15          Q.   Okay.  That's okay.  That's okay.  I        06:54



        16    know there was a lot of people there.                  06:54



        17          A.   500 in the squadron.                        06:54



        18          Q.   Right.  What I'm trying to figure out       06:54



        19    is, is sort of what happens when you've got a guy      06:54



        20    you convicted of assault, a violent assault, a guy     06:54



        21    that you haven't provided fingerprint or criminal      06:54



        22    data to the FBI, he's threatened mass violence and     06:54



        23    mass shootings --                                      06:54



        24          A.   Right.                                      06:54



        25          Q.   -- he's threatened leaderships with gun     06:54
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         1    violence and he's purchased guns --                    06:54



         2          A.   Right.                                      06:54



         3          Q.   -- and -- and he's now threatening your     06:54



         4    command -- or supervisors, again threatening to kill   06:54



         5    them all before he commits a mass shooting in a        06:54



         6    church, what the Air Force was doing about it when     06:54



         7    they were getting made aware of all that stuff.  And   06:54



         8    so that's what I'm trying to figure out.               06:55



         9          A.   Okay.                                       06:55



        10          Q.   Now, what -- do you know what an            06:55



        11    "Expulsion Order" is, not to reenter Holloman Air      06:55



        12    Force Base, what that means?                           06:55



        13          A.   So, that you -- you're being banded from    06:55



        14    the base.                                              06:55



        15          Q.   Okay.  How is that different than what      06:55



        16    you ordered in March 2000 -- or asked to be ordered    06:55



        17    in March 2015 about a barment?                         06:55



        18          A.   I don't know.  That's a good question       06:55



        19    for the lawyers, what the distinction is between an    06:55



        20    expulsion and a barment.                               06:55



        21           (Deposition Exhibit 24 was marked for           06:55



        22    identification at which time, Mr. Demerath returned    06:55



        23    to the deposition room.)



        24          Q.   (By Mr. Alsaffar)  Okay.  I'm going to      06:55



        25    hand you Exhibit 24.                                   06:55
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         1          A.   Okay.                                       06:55



         2          Q.   Okay.  Exhibit 24 is dated a few days       06:55



         3    after your letter --                                   06:55



         4          A.   Okay.



         5          Q.   -- of March 22nd, 2013.  Exhibit 24 is      06:55



         6    March 27, 2013, "Request for Expulsion and Order Not



         7    to Reenter Holloman Air Force Base for Devin           06:55



         8    Kelley."                                               06:55



         9          A.   Okay.                                       06:55



        10          Q.   And this is for the 49th Wing Commander,    06:55



        11    which is, I believe two levels above your command?     06:55



        12          A.   Correct.                                    06:55



        13          Q.   Okay.  And it's from the 49th Wing Judge    06:55



        14    Advocate, correct?                                     06:56



        15          A.   Correct.                                    06:56



        16          Q.   So, here we go.  It might be, you know,     06:56



        17    the lawyer you were talking about.  If you look on     06:56



        18    the back, it's signed by a legal assistant and also    06:56



        19    signed by Stephen McQuillan, Captain McQuillan, from



        20    the Chief of Civil Law.                                06:56



        21          A.   I see that.                                 06:56



        22          Q.   All right.  I want to take you through      06:56



        23    this a little bit.                                     06:56



        24           This seems consistent with what you were        06:56



        25    saying in your letter a few days earlier, that,        06:56
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         1    essentially, we don't want this guy, Devin Kelley on   06:56



         2    this base for an indefinite amount of time?            06:56



         3          A.   Right.                                      06:56



         4          Q.   And the reason we don't want him on this    06:56



         5    base for an indefinite period of time is that he has   06:56



         6    an extensive record of violence directing death        06:56



         7    threats towards his leadership and spouse, correct,    06:56



         8    you agree with that?                                   06:56



         9          A.   I do.                                       06:56



        10          Q.   Okay.  And that's actually in this          06:56



        11    letter, as well, written down, do you see that?        06:56



        12          A.   I do.                                       06:56



        13          Q.   Okay.  And you have no dis -- no reason     06:56



        14    to disagree with that assessment; in fact, I think     06:56



        15    you said you agree with that assessment.               06:56



        16          A.   I do.                                       06:56



        17          Q.   Okay.                                       06:56



        18          A.   In fact, in the last paragraph --           06:56



        19          Q.   Yeah.



        20          A.   -- last sentence of Paragraph 2, Due to     06:57



        21    his extensive record of violence and directing death



        22    threats towards his leadership and spouse, his



        23    leadership has requested that you bar him from         06:57



        24    Holloman; that's likely referring to me.               06:57



        25          Q.   That's right.  And if you look even         06:57
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         1    further down on Paragraph 3, towards the bottom, so    06:57



         2    under 3 b, Captain McQuillan is stating that           06:57



         3    "Additional evidence of Kelley's high risk             06:57



         4    unpredictable and criminal behavior includes his       06:57



         5    history of mental health issues, his preoccupation



         6    with weapons, his verbal declaration that he has       06:57



         7    contemplated offensive attack strategies on both Air   06:57



         8    Force personnel and organizations (including his



         9    leadership and Security Forces), his online research   06:57



        10    of body armor and guerilla warfare tactics while a     06:57



        11    patient in a military mental health facility, his"     06:57



        12    purchase of and purchase -- possession of weapons      06:57



        13    "and his successful escaped from a military mental     06:57



        14    health facility"; do you see that?                     06:58



        15          A.   I do.                                       06:58



        16          Q.   I mean, fair enough.  March 27, 2013,       06:58



        17    the -- the 49th wing judge JAG -- judge advocate       06:58



        18    command is painting a very, very specific picture of   06:58



        19    Devin Kelley as a person who could commit mass -- a    06:58



        20    mass shooting, violent act --                          06:58



        21           MR. FURMAN:  Objection to form.                 06:58



        22          Q.   (By Mr. Alsaffar)  -- do you agree with     06:58



        23    that?                                                  06:58



        24           MR. FURMAN:  Same objection.                    06:58



        25          Q.   (By Mr. Alsaffar)  Go ahead.                06:58
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         1          A.   Can -- ah, yes, I agree.                    06:58



         2          Q.   Okay.  And do you -- do you have any        06:58



         3    indication that this -- this kind of                   06:58



         4    communication -- well, let me -- let me go back.       06:58



         5           Do you remember how we were talking about the   06:58



         6    various sort of Air Force departments who had          06:58



         7    specific knowledge of the variety of violent acts      06:58



         8    and threats that Devin Kelley had made?                06:59



         9           We talked about AFOSI Detachment 225; we        06:59



        10    talked about the -- your squadron, 49 LRS, 49th        06:59



        11    Security Forces, the Family Advocacy Program for the   06:59



        12    high risk violence team, and now we know also the      06:59



        13    49th Wing judge advocate also has evidence and         06:59



        14    knowledge of the high risk for violence and the        06:59



        15    potential for mass violence that Devin Kelley's        06:59



        16    capable of, right?                                     06:59



        17          A.   Correct.                                    06:59



        18          Q.   Okay.  I think there's another --           06:59



        19    there's another letter I want to show you that sort    06:59



        20    of might, maybe help followup on what we were          06:59



        21    talking about in regard to the permanence or length.   06:59



        22          A.   Okay.                                       06:59



        23           (Deposition Exhibit 25 was marked for



        24    identification.)                                       06:59



        25          Q.   (By Mr. Alsaffar)  So a couple of days      06:59
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         1    later, so now we're a week after your letter or        06:59



         2    request for -- for a barment is March 29th, 2013; do   06:59



         3    you see that?                                          07:00



         4          A.   I do.                                       07:00



         5          Q.   Sorry.  And it's -- it's actually           07:00



         6    directed to Devin Kelley from the 49th Wing            07:00



         7    Commander, correct?                                    07:00



         8          A.   Yes, sir.                                   07:00



         9          Q.   And it's -- states that it's signed by      07:00



        10    Andrew Croft, Colonel Croft?                           07:00



        11          A.   Correct.                                    07:00



        12          Q.   I believe you told me about him earlier?    07:00



        13          A.   Right, Wing Commander.                      07:00



        14          Q.   Wing Commander.  That's a command above     07:00



        15    you, correct, when you were at Holloman --             07:00



        16          A.   Yeah, two above me.                         07:00



        17          Q.   I know it's not anymore, but when you       07:00



        18    were at Holloman, it was two above you?                07:00



        19          A.   Yes, sir.                                   07:00



        20          Q.   Okay.  And he states that effect -- in      07:00



        21    Paragraph 2, "Effective immediately upon receipt of    07:00



        22    this notice, you are ordered not to enter or reenter   07:00



        23    or be found within the limits of the United States     07:00



        24    military installation of Holloman Air Force Base,      07:00



        25    New Mexico, for an indefinite period of time" --       07:00
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         1          A.   Yes, sir.                                   07:00



         2          Q.   -- is that right?  Okay.  So, now with      07:00



         3    this order being in place would then -- essentially,   07:00



         4    it would be at the discretion of the 49th or whoever   07:00



         5    at Holloman to keep this order to never reenter in     07:00



         6    as long as possible?                                   07:01



         7          A.   Yes, sir.  Yeah.  Paragraph 6 remains in    07:01



         8    effect "indefinitely unless otherwise modified or      07:01



         9    revoked in writing by myself."                         07:01



        10          Q.   There you go.  Okay.  Thank you for that    07:01



        11    clarification.  So, at least as of March 29th, 2013,   07:01



        12    several commanders now at Holloman Air Force Base



        13    were saying, Devin Kelley, you're not allowed into     07:01



        14    this space because you're a threat to -- to people     07:01



        15    in this space, and we're -- we're not allowing you     07:01



        16    here indefinitely?                                     07:01



        17          A.   Right.                                      07:01



        18          Q.   Okay.  Now, there's -- I don't know if      07:01



        19    you've ever seen this, and maybe you can help me on    07:01



        20    this document, as well.                                07:01



        21           Now, remember I had told you that, you          07:01



        22    know -- and we have a sworn statement here from        07:01



        23    the -- Devin Kelley's former supervisor about the      07:01



        24    multiple death threats she received --                 07:01



        25          A.   Okay.                                       07:01
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         1          Q.   -- from Devin Kelley and before the mass    07:01



         2    shooting -- within a year of the mass shooting --      07:02



         3          A.   Okay.                                       07:02



         4          Q.   -- at Sutherland Spring?  But we also       07:02



         5    have this document that the government produced to     07:02



         6    us and I want to show to you and see if you can help   07:02



         7    me with it a little bit.                               07:02



         8           MR. ALSAFFAR:  And I'm sorry if my voice is     07:02



         9    going a little.  Doing a lot of these lately.          07:02



        10           (Deposition Exhibit 26 was marked for



        11    identification.)                                       07:02



        12          Q.   (By Mr. Alsaffar)  Handing you Exhibit      07:02



        13    No. 26.  And this is a "Defense Manpower Data Center



        14    Installation Access Record" relating to Devin          07:02



        15    Kelley.  It's Bates numbered 15641.                    07:02



        16           And I want you to go to 15642, the second       07:02



        17    page.  So you don't have to read all this.  Now,       07:02



        18    this is relating to Devin Kelley and his ID card and   07:02



        19    attempts to access the base -- the various bases,



        20    Air Force Bases.



        21          A.   Okay.



        22          Q.   And my understanding is once the



        23    debarment ordered was entered and once the -- the



        24    order's also from Captain Boyd and -- regarding his    07:02



        25    order never to reenter, that his -- his ID was taken   07:03
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         1    from him, right?                                       07:03



         2          A.   Correct.                                    07:03



         3          Q.   Okay.  And the purp- -- I'm sorry.  Go      07:03



         4    ahead.



         5          A.   I say correct.  I think so.  I'm pretty     07:03



         6    sure that's the -- the process.                        07:03



         7          Q.   And -- and even if the ID was               07:03



         8    accidentally not taken from him, would it -- would     07:03



         9    it be the process for the base, if they enter a        07:03



        10    barment order and an order not to enter, that they     07:03



        11    would put an alert saying, this person, even if they   07:03



        12    have an ID, is not allowed in?                         07:03



        13          A.   Right.  They would scan it and then get     07:03



        14    a warning up that they weren't allowed.                07:03



        15          Q.   So if you look on No. 9, April 9th,         07:03



        16    2013 -- let me read -- let me orient you real quick.   07:03



        17    Sorry.



        18           Look on the first page real quick.  I want      07:03



        19    you to know who this Ulrich guy is.                    07:03



        20          A.   Okay.



        21          Q.   Okay?  So, the first paragraph says,        07:03



        22    January 24th, 2018 (sic), Scott Ulrich, Director,      07:03



        23    Physical Security/Law Enforcement Defense Human



        24    Resources Activity, Defense Manpower Data Center       07:04



        25    provided the Department of Defense OIG a copy of       07:04
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         1    Installation Access Log Entries --                     07:04



         2          A.   Okay.                                       07:04



         3          Q.   -- associated to Devin Kelley.              07:04



         4          A.   Okay.                                       07:04



         5          Q.   So that's what this document is.  If you    07:04



         6    look on the second page, under April 9th, 2013,        07:04



         7    "AGENT NOTE - Mr. Ulrich opined that Devin Kelley,     07:04



         8    or someone using his assigned ID credential,           07:04



         9    attempted to gain access to Holloman Air Force Base    07:04



        10    and was subsequently denied due to the existing        07:04



        11    barment"; do you see that?                             07:04



        12          A.   I do.                                       07:04



        13          Q.   So, on April 9th, 2013, either Devin        07:04



        14    Kelley or someone who somehow got access to his ID     07:04



        15    card was trying to get back on the base --             07:04



        16          A.   Right.                                      07:04



        17          Q.   -- right?  Okay.  Next -- No. 12,           07:04



        18    August 26th, 2015, so we're two years later; do you    07:04



        19    see that?  No. 12?                                     07:04



        20          A.   Oh, yeah, I'm sorry.  Yes, now I see it.    07:04



        21          Q.   This is San Antonio Air Force Base.         07:04



        22    This is actually just about an hour outside of         07:04



        23    Sutherland Springs, Texas, okay?  Just so you know.    07:05



        24           "AGENT NOTE -- Mr. Ulrich opined that Devin     07:05



        25    Kelley, or someone using his assigned ID credential,
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         1    attempted to gain access to San Antonio Air Force      07:05



         2    Base at the Visitor Center and was subsequently



         3    denied due to the existing barment"; do you see        07:05



         4    that?                                                  07:05



         5          A.   I do.                                       07:05



         6          Q.   So we have an August 26th, 2015, either     07:05



         7    Devin Kelley or someone who's -- again, somehow gets   07:05



         8    ahold of the ID was trying to access the Air Force     07:05



         9    base when they shouldn't have, right?                  07:05



        10          A.   Right.                                      07:05



        11          Q.   Okay.  And then if you look down, the       07:05



        12    next entry, February 17, 2016, Records accessed        07:05



        13    Holloman Air Force Base.  AGENT NOTE - Mr. Ulrich      07:05



        14    opined that Devin Kelley, or someone using his         07:05



        15    assigned ID credential, attempted to gain access to    07:05



        16    Holloman Air Force Base and was denied due to          07:06



        17    debarment; do you see that?                            07:06



        18          A.   I do.                                       07:06



        19          Q.   Okay.  So we have three different           07:06



        20    attempts with Devin Kelley, or somebody who got        07:06



        21    ahold of his ID was trying to get -- get on base,      07:06



        22    get on to a place he was barred from entering,         07:06



        23    right?                                                 07:06



        24          A.   Correct.                                    07:06



        25          Q.   All right.  And you saw the order, he --    07:06
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         1    he -- that order was to him and he got that order      07:06



         2    that he's never allowed back on Holloman base,         07:06



         3    right?



         4          A.   Yes, sir.                                   07:06



         5          Q.   Okay.  So he's -- and that February 2016    07:06



         6    is less than a year before the Sutherland Springs      07:06



         7    shooting, correct?                                     07:06



         8          A.   I'm sorry.  Can you repeat that?



         9          Q.   Sure.  Sure.  Did you know that the         07:06



        10    Sutherland Springs church shooting occurred on



        11    November 5th, 2017?                                    07:06



        12          A.   I don't remember that, but I absolutely     07:06



        13    believe you.                                           07:06



        14          Q.   Okay.  No, that's okay.  That's okay.       07:06



        15           MR. ALSAFFAR:  Let's take a break.  Let me      07:06



        16    look at my -- look over my notes.  I think we're       07:06



        17    close to being done.                                   07:06



        18           THE VIDEOGRAPHER:  All right.  We're going      07:06



        19    off the record and the time the 7:06.                  07:06



        20           (Recess taken.)                                 07:07



        21           THE VIDEOGRAPHER:  We're back on the record.    07:12



        22    The time is 7:12.                                      07:12



        23          Q.   (By Mr. Alsaffar)  Colonel Bearden, I --    07:12



        24    I want to kind of take a step back because I know      07:12



        25    we've been going through very granular, specific       07:12
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         1    stuff and -- and just sort of talk to you              07:12



         2    straightforwardly.                                     07:12



         3           First of all, let me ask you about any -- any   07:12



         4    disciplinary repercussions that happened as a result   07:12



         5    of the Devin Kelley situation.                         07:13



         6           And what I'm talking about is not only the      07:13



         7    horrible thing that happened at our family's church    07:13



         8    in Sutherland Springs, but, you know, what happened    07:13



         9    when the Air Force when they discovered that,          07:13



        10    goodness, gracious, we knew this person was really     07:13



        11    violent.  We convicted him, but we never reported      07:13



        12    him to any law enforcement authority, to the FBI       07:13



        13    like we should have.                                   07:13



        14           Can -- so with that as a background, can you    07:13



        15    tell me, are you aware, Colonel, of any kind of        07:13



        16    reprimands or disciplinary conduct that was levied     07:13



        17    to the 49th LRS division at Holloman Air Force Base    07:13



        18    as a result of those failures?                         07:13



        19          A.   I am not aware of any reprimands or         07:13



        20    disciplines of the 49th.                               07:13



        21          Q.   Okay.                                       07:13



        22          A.   I --                                        07:13



        23          Q.   Go ahead.                                   07:13



        24          A.   I think you said of the 49th LRS.  I --     07:13



        25    I'm not aware of any.                                  07:13
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         1          Q.   Okay.  And I -- I assume that you didn't    07:14



         2    receive any, correct?                                  07:14



         3          A.   No.                                         07:14



         4          Q.   Okay.  Are you aware of anybody above       07:14



         5    you in the chain of command that received any kind     07:14



         6    of disciplinary conduct, whether in reprimand form     07:14



         7    or other, more serious disciplinary conduct for        07:14



         8    these failures that occurred?                          07:14



         9          A.   I am not.                                   07:14



        10          Q.   Are you aware of anyone else at Holloman    07:14



        11    Air Force Base, whether it's 49th Security Forces,     07:14



        12    the Detachment 225, that received any kind of          07:14



        13    disciplinary or reprimand as a result of the           07:14



        14    failures to report Devin Kelley, his conviction and    07:14



        15    his fingerprints to the FBI?                           07:14



        16          A.   I am not.                                   07:14



        17          Q.   Okay.  So, let me just ask you, you         07:14



        18    know, going through -- I put you through quite         07:14



        19    the -- the history here of what was going on at the    07:14



        20    Air Force base when Devin Kelley was there.            07:14



        21           Just take me, just if you can, a 35,000-foot    07:14



        22    view again, what do you think could have been done     07:14



        23    and should have been done better at Holloman Air       07:15



        24    Force Base while Devin Kelley was there, through his   07:15



        25    conviction, and up to the point where he finished      07:15
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         1    his term, his prison term?                             07:15



         2          A.   So --                                       07:15



         3           MR. FURMAN:  Objection to form; speculation.    07:15



         4    You can answer.                                        07:15



         5          A.   So, as you phrased that, during his time    07:15



         6    there and through his conviction, I can't think of     07:15



         7    anything.                                              07:15



         8           As you, you know, as you go back through        07:15



         9    this, you know, I see -- you know, granted, my -- my   07:15



        10    experience and context is different, but as I see      07:15



        11    this, I see a command that is doing all the right      07:15



        12    things.                                                07:15



        13           They're realizing that they've got an issue;    07:15



        14    they're realizing that they've got criminal conduct.   07:15



        15    They're getting the right legal opinions.  They're     07:15



        16    getting charges made.  They're getting him convicted   07:15



        17    and getting him off to prison.                         07:15



        18           So in that, you know, kind of that mosaic       07:16



        19    that you've painted there, that's what I see as a      07:16



        20    command that is doing all the right things to give     07:16



        21    due process to a member, to protect the squadron and   07:16



        22    to, you know, legally get them charged and convicted   07:16



        23    and sent off to serve their time.                      07:16



        24           You asked beyond that, you know, upon their     07:16



        25    return and then out-processing.  Obviously, the        07:16
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         1    missing piece there is that the fingerprints weren't   07:16



         2    entered in.                                            07:16



         3          Q.   (By Mr. Alsaffar)  And his conviction,      07:16



         4    as well?                                               07:16



         5          A.   That's --                                   07:16



         6          Q.   I don't want you to forget the              07:16



         7    conviction.  That's also important, right?             07:16



         8          A.   I -- I would agree.  You know, that's       07:16



         9    not a responsibility.  So you asked about, you know,   07:16



        10    was the 49th LRS commander held -- that's not a        07:16



        11    responsibility, that's not a system I had access to.   07:16



        12          Q.   Um-hum.                                     07:16



        13          A.   You know, and so, that wasn't something     07:16



        14    for me to do.                                          07:16



        15          Q.   Um-hum.                                     07:16



        16          A.   But you -- as you phrased it, from the      07:17



        17    35,000 foot, what could have been done better?         07:17



        18    Certainly, that, right?                                07:17



        19           At a minimum, that could have been done         07:17



        20    better, because that -- as you've indicated earlier,   07:17



        21    you know, that then puts in protection for the         07:17



        22    broader public beyond, like what I was trying to do,   07:17



        23    which was respond to specific threats to leadership    07:17



        24    and to my unit.  So I think, that, for sure.           07:17



        25          Q.   Yeah.  And -- And I think you hit a         07:17
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         1    point on that.  And do you -- and I think we're on     07:17



         2    the same page here, is that, those fingerprint         07:17



         3    requirements to the FBI, and -- and conviction         07:17



         4    reporting requirements to the FBI are not just         07:17



         5    actually -- the primary purpose is to protect the      07:17



         6    public from dangerous people?                          07:17



         7          A.   Right.                                      07:17



         8           MR. FURMAN:  Objection to form; asked and       07:17



         9    answered.                                              07:17



        10          Q.   (By Mr. Alsaffar)  And -- and so, while     07:17



        11    I think what you're saying is you did everything you   07:17



        12    could within your -- your power to protect the         07:17



        13    people at Holloman Air Force Base, because that's      07:18



        14    what your job -- that's what you could do, that's      07:18



        15    what you did --                                        07:18



        16          A.   Right.                                      07:18



        17          Q.   -- that these things, making sure the       07:18



        18    FBI was aware of this dangerous person --              07:18



        19          A.   Right.                                      07:18



        20          Q.   -- both through fingerprint access and      07:18



        21    also his convictions, that's designed to make sure     07:18



        22    that when you guys released him to the public, which   07:18



        23    you did, right?  That's what you-all did, you had to   07:18



        24    release him to the public?                             07:18



        25          A.   Correct.                                    07:18
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         1          Q.   This was the safety net for the rest of     07:18



         2    us.  Those of us out there in Texas, and Sutherland    07:18



         3    Springs, as well, to protect those folks from Devin    07:18



         4    Kelley, right?                                         07:18



         5          A.   I would -- I would agree with that          07:18



         6    characterization.                                      07:18



         7          Q.   Okay.                                       07:18



         8          A.   You know, and again, what you -- what       07:18



         9    you see is, you know, a lot of different               07:18



        10    organizations and units on a base, all with discrete   07:18



        11    responsibilities.  And I don't know if it's OSI's      07:18



        12    responsibility or Security Forces' responsibility --   07:18



        13          Q.   Right.



        14          A.   -- like, which agency was responsible       07:18



        15    for putting it in, but you see all these different     07:19



        16    agencies within a wing working to make sure that       07:19



        17    this was handled correctly.                            07:19



        18          Q.   Um-hum.                                     07:19



        19          A.   And, you know, the -- not getting the --    07:19



        20    the prints in there, to -- to use your words,          07:19



        21    prevents a safety net that would otherwise be in       07:19



        22    place.                                                 07:19



        23           MR. ALSAFFAR:  Okay.  Okay.  Thank you,         07:19



        24    Colonel.  I don't have any other questions.  Pass      07:19



        25    the witness.                                           07:19
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         1           MR. FURMAN:  Okay.  I'm going to first move     07:19



         2    this monitor and hopefully, not to break it.           07:19



         3           MR. ALSAFFAR:  I'll help you.                   07:19



         4           MR. FURMAN:  Thanks for your time, Colonel      07:19



         5    Bearden.  I hope to be quick.                          07:19



         6                        EXAMINATION



         7    BY MR. FURMAN:



         8          Q.   A few minutes ago, Mr. Alsaffar was         07:19



         9    talking about whether anyone in the 49th Logistics     07:19



        10    Readiness unit was reprimanded.                        07:20



        11           Did you have any obligation to submit Devin     07:20



        12    Kelley's fingerprints or file his disposition report   07:20



        13    to the FBI?                                            07:20



        14          A.   I do not.                                   07:20



        15          Q.   Did anyone in the 49th Logistics            07:20



        16    Readiness Squadron?



        17          A.   No.                                         07:20



        18          Q.   So, can you think of why there might be     07:20



        19    a reprimand for your squadron related to this          07:20



        20    matter?                                                07:20



        21          A.   I can't.                                    07:20



        22          Q.   Under your command, did the Logistics       07:20



        23    Readiness Squadron win any awards?                     07:20



        24          A.   They did.                                   07:20



        25          Q.   What award?
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         1          A.   So, we won the Daelalian award for the      07:20



         2    best Logistics Readiness Squadron in the Air Force.    07:20



         3          Q.   So that's the whole Air Force?              07:20



         4          A.   We did.  So, actually, Colonel Marconi,     07:20



         5    under his leadership, they won it.  And then the way   07:20



         6    the rules work, you have to take a year off before     07:20



         7    you can re-compete.  And so then we took that year



         8    off.  And then we won it again.  So essentially,



         9    back to back.                                          07:20



        10          Q.   And about how many logistics readiness      07:20



        11    squadrons are there in the Air Force?                  07:21



        12          A.   Oh, about 100.                              07:21



        13          Q.   So it's a pretty significant award?         07:21



        14          A.   It -- it is, very significant.              07:21



        15          Q.   And what do you attribute winning           07:21



        16    back-to-back awards to?                                07:21



        17          A.   Leadership.  And not mine, we had great     07:21



        18    leaders at that flight level and throughout the        07:21



        19    squadron.  They did a fantastic job.  We had great     07:21



        20    leaders; we had great airmen.                          07:21



        21          Q.   And when you arrived at Holloman, we had    07:21



        22    talked about -- and Devin Kelley was already           07:21



        23    confined; is that right?                               07:21



        24          A.   That's correct.                             07:21



        25          Q.   And any information you received            07:21
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         1    regarding the criminal acts he had committed, that     07:21



         2    was all secondhand knowledge?                          07:21



         3          A.   That's correct.                             07:21



         4          Q.   And then your limited interactions with     07:21



         5    Devin Kelley, did you ever -- ever specifically        07:21



         6    observe anything to indicate that he was potentially   07:22



         7    violent?



         8          A.   I did not.                                  07:22



         9          Q.   Mr. Alsaffar talked about the debarment     07:22



        10    letter in March 2013.  And at the time he talked       07:22



        11    about the threats that were made against members of    07:22



        12    the Air Force, taking a shotgun; do you recall that?   07:22



        13          A.   Right, I do.                                07:22



        14          Q.   At that time, were you aware of any         07:22



        15    specific threats against anyone else?                  07:22



        16          A.   I was not.                                  07:22



        17          Q.   And within your command, is there           07:22



        18    anything else -- given that Devin Kelley had served    07:22



        19    his time, is there anything else you could have done   07:22



        20    within your power to protect the public from Devin     07:22



        21    Kelley?



        22          A.   No, I don't think so.                       07:22



        23          Q.   Earlier, Mr. Alsaffar talked about the      07:22



        24    CRB board; do you recall that?                         07:23



        25          A.   I do.                                       07:23
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         1          Q.   Does the CRB board have any obligation      07:23



         2    to take the fingerprints of the persons who are        07:23



         3    brought up for discussion?                             07:23



         4          A.   Not that I'm aware, no.                     07:23



         5          Q.   So is it fair to say, there's no            07:23



         6    obligation for the CRB board to submit fingerprints    07:23



         7    to any criminal database?                              07:23



         8          A.   That's correct; it's administrative.        07:23



         9           MR. FURMAN:  No further questions.              07:23



        10           MR. ALSAFFAR:  No further questions.            07:23



        11           MR. FURMAN:  Read and sign.  Thank you.         07:23



        12           THE VIDEOGRAPHER:  That ends today's            07:23



        13    deposition.  The time is 7:23.                         07:23



        14           (WHEREUPON, the videotaped deposition was



        15    concluded at 7:23 p.m.)



        16



        17



        18



        19



        20



        21



        22



        23



        24



        25

�

                                                                215





         1                       CERTIFICATION



         2

              STATE OF COLORADO)

         3                     )  ss.

              COUNTY OF DENVER )

         4



         5

                         I, Dawn Gage, Professional Court Reporter

         6     and Notary Public for the State of Colorado, do

               hereby certify that previous to the commencement of

         7     the examination, the said LIEUTENANT COLONEL ROBERT

               C. BEARDEN, was duly sworn by me to testify the

         8     truth in relation to the matters in controversy

               between said parties.

         9

                         I further certify that said videotaped

        10     deposition was taken in shorthand by me and was

               reduced to typewritten form by computer-aided

        11     transcription, that the foregoing is a true

               transcript of the questions asked, testimony given,

        12     and proceedings had.



        13               I further certify that I am not an

               attorney nor counsel nor in any way connected with

        14     any attorney or counsel for any of the parties to

               said action or otherwise interested in its events.

        15

                         I further certify that, pursuant to Rule

        16     30(f)(1), review was requested.



        17               IN WITNESS WHEREOF, I hereunto affix my

               hand and notarial seal this 31st day of January,

        18     2020.



        19

                         My commission expires March 17, 2023

        20



        21

                       ________________________________________

        22                                DAWN GAGE

                                Professional Court Reporter

        23



        24



        25
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         1             VIDEOTAPED DEPOSITION ERRATA SHEET

              Our Assignment No. J4848771

         2    Case Caption:  Holcombe

                                v.

         3           United States of America



         4

                      DECLARATION UNDER PENALTY OF PERJURY

         5



         6               I declare under penalty of perjury that I

               have read the entire transcript of my Videotaped

         7     Deposition taken in the above-captioned matter or

               the same has been read to me, and the same is true

         8     and accurate, save and except for changes and/or

               corrections, if any, as indicated by me on the

         9     VIDEOTAPED DEPOSITION ERRATA SHEET hereof, with the

               understanding that I offer these changes as if still

        10     under oath.



        11

                           Signed on the _____ day of

        12    ______________, 2020.



        13



        14

              ________________________________

        15    LIEUTENANT COLONEL ROBERT C. BEARDEN



        16



        17    STATE OF _______________________

              COUNTY OF ______________________

        18



        19



        20                  SUBSCRIBED and SWORN to before me

               this___________ day of _____________, 2020, in the

        21     jurisdiction aforesaid.



        22



        23    __________________      _____________________

              My Commission Expires  Notary Public

        24



        25

�

                                                                217





         1             VIDEOTAPED DEPOSITION ERRATA SHEET



         2    Page No._____ Line No._____

              Change to:___________________________________________

         3     ____________________________________________________

              Reason for change:___________________________________

         4

              Page No._____ Line No._____

         5    Change to:___________________________________________

               ____________________________________________________

         6    Reason for change:___________________________________



         7    Page No._____ Line No._____

              Change to:___________________________________________

         8     ____________________________________________________

              Reason for change:___________________________________

         9

              Page No._____ Line No._____

        10    Change to:___________________________________________

               ____________________________________________________

        11    Reason for change:___________________________________



        12    Page No._____ Line No._____

              Change to:___________________________________________

        13     ____________________________________________________

              Reason for change:___________________________________

        14

              Page No._____ Line No._____

        15    Change to:___________________________________________

               ____________________________________________________

        16    Reason for change:___________________________________



        17    Page No._____ Line No._____

              Change to:___________________________________________

        18     ____________________________________________________

              Reason for change:___________________________________

        19

              Page No._____ Line No._____

        20    Change to:___________________________________________

               ____________________________________________________

        21    Reason for change:___________________________________



        22    Page No._____ Line No._____

              Change to:___________________________________________

        23     ____________________________________________________

              Reason for change:___________________________________

        24

              SIGNATURE:__________________ DATE:___________________

        25          LIEUTENANT COLONEL ROBERT C. BEARDEN

�

                                                                218





         1             VIDEOTAPED DEPOSITION ERRATA SHEET



         2    Page No._____ Line No._____

              Change to:___________________________________________

         3     ____________________________________________________

              Reason for change:___________________________________

         4

              Page No._____ Line No._____

         5    Change to:___________________________________________

               ____________________________________________________

         6    Reason for change:___________________________________



         7    Page No._____ Line No._____

              Change to:___________________________________________

         8     ____________________________________________________

              Reason for change:___________________________________

         9

              Page No._____ Line No._____

        10    Change to:___________________________________________

               ____________________________________________________

        11    Reason for change:___________________________________



        12    Page No._____ Line No._____

              Change to:___________________________________________

        13     ____________________________________________________

              Reason for change:___________________________________

        14

              Page No._____ Line No._____

        15    Change to:___________________________________________

               ____________________________________________________

        16    Reason for change:___________________________________



        17    Page No._____ Line No._____

              Change to:___________________________________________

        18     ____________________________________________________

              Reason for change:___________________________________

        19

              Page No._____ Line No._____

        20    Change to:___________________________________________

               ____________________________________________________

        21    Reason for change:___________________________________



        22    Page No._____ Line No._____

              Change to:___________________________________________

        23     ____________________________________________________

              Reason for change:___________________________________

        24

              SIGNATURE:__________________ DATE:___________________

        25          LIEUTENANT COLONEL ROBERT C. BEARDEN



