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·1· ·DEPOSITION OF LIEUTENANT COLONEL ROBERT C. BEARDEN

·2

·3· · · · · · · · · · ·January 16, 2020

·4

·5· · · · · · · THE VIDEOGRAPHER:· Good afternoon.· We

·6· · are now on the record.· Here begins Video No. 1 in

·7· · the deposition of Colonel Robert Bearden testifying

·8· · in the matter of Joe Holcolmbe, et al., versus

·9· · United States of America for the United States

10· · District for the Western District of Texas, San

11· · Antonio Division.

12· · · · · · · Today's date is January 16, 2020, and the

13· · time on the video monitor is 3:15.· Your

14· · videographer today is Tom Rowles and I'm

15· · representing Esquire Deposition Solutions.

16· · · · · · · Will counsel and all present please

17· · identify themselves and state whom you represent.

18· · · · · · · MR. ALSAFFAR:· Jamal Alsaffar, for the

19· · Plaintiffs.

20· · · · · · · MR. DEMERATH:· Justin Demerath, for the

21· · Plaintiffs.

22· · · · · · · MR. FURMAN:· Austin Furman for the

23· · Defendant, United States.

24· · · · · · · THE VIDEOGRAPHER:· And on the phone.

25· · · · · · · MR. LeGRAND:· George LeGrand for the



·1· · Plaintiffs.

·2· · · · · · · MR. PEERY:· Dennis Peery for the

·3· · Plaintiffs.

·4· · · · · · · MR. BETTIS:· Craig Bettis for the

·5· · Plaintiffs.

·6· · · · · · · MS. GARZA:· Chelsie Garza for the

·7· · Plaintiffs.

·8· · · · · · · LT. COL PHILLIPS:· Lt. Col Jeff Phillips

·9· · for the Air Force.

10· · · · · · · THE VIDEOGRAPHER:· Okay.· Thank you.· The

11· · court reporter today is Dawn Gage and she may now

12· · swear in the deponent.

13· · · · · LIEUTENANT COLONEL ROBERT C. BEARDEN,

14· ·having been first duly sworn according to law, was

15· ·examined and testified under oath as follows:

16· · · · · · · · · · · ·EXAMINATION

17· ·BY MR. ALSAFFAR:

18· · · · ·Q.· ·Good afternoon, Colonel.· How are you

19· ·doing?

20· · · · ·A.· ·Good, thanks.

21· · · · ·Q.· ·My name is Jamal Alsaffar.· And we just

22· ·met today, didn't we?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·Just so you know who I am, I represent

25· ·the families of the Sutherland Springs First Baptist



·1· ·Church shooting that occurred on November 5th, 2017,

·2· ·in Sutherland Springs, Texas.

·3· · · · ·A.· ·Okay.

·4· · · · ·Q.· ·And I want to ask you just a little bit

·5· ·of background questions, and before I do, I just

·6· ·want to go into a little bit about what a deposition

·7· ·is.

·8· · · · · Have you ever had a deposition taken before?

·9· · · · ·A.· ·I have once.

10· · · · ·Q.· ·Okay.· And what was that in?

11· · · · ·A.· ·It was a car accident that I was

12· ·involved in when I was a teenager.

13· · · · ·Q.· ·Okay.· What I'd like to do is just make

14· ·sure you feel comfortable with some of the ground

15· ·rules.

16· · · · ·A.· ·Okay.

17· · · · ·Q.· ·And I'm sure Mr. Furman went over this a

18· ·little bit with you, as well, but -- but I want to

19· ·make sure that you feel comfortable with what those

20· ·are.

21· · · · · First of all, you just took an oath.· And I

22· ·know we're sitting in a conference room, but I want

23· ·to make sure you understand the importance and

24· ·weight of that oath.

25· · · · ·A.· ·Yes.



·1· · · · ·Q.· ·You understand that the oath that you

·2· ·just took is the same oath that you would have taken

·3· ·if we were in a court of law before a judge and jury

·4· ·with the same penalties of perjury if you don't tell

·5· ·the truth; do you understand that?

·6· · · · ·A.· ·Correct, yes.

·7· · · · ·Q.· ·Okay.· And you're prepared to tell the

·8· ·whole truth as you know it, under oath today,

·9· ·correct?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·Okay.· Now, let me talk to you a little

12· ·bit about, you know, what a deposition is and some

13· ·of the ground rules.

14· · · · · Anytime you need a break, just let me know.

15· ·Generally, we take a break every hour or so at a

16· ·reasonable stopping point.· Certainly, if you need

17· ·it for another reason, just let me know --

18· · · · ·A.· ·Okay.

19· · · · ·Q.· ·-- and we'll come to a -- we'll come to

20· ·a stop.

21· · · · ·A.· ·Okay.

22· · · · ·Q.· ·We'll try to finish whatever area of

23· ·question I'm on, and then we'll -- we'll let you

24· ·have that.· So you don't have to sit here for hours

25· ·at a time if you don't -- unless you want to.



·1· · · · · Second, even though we have a court reporter

·2· ·and even though we have a video -- videographer

·3· ·videoing your testimony, please try to let me finish

·4· ·my questions before you answer.· Okay?

·5· · · · ·A.· ·Okay.

·6· · · · ·Q.· ·What I mean by that is, in your -- you

·7· ·can -- in a normal conversation, you're going to

·8· ·know what my question is before I'm really done with

·9· ·it and you're ready to answer, and that'd be fine in

10· ·a normal conversation.

11· · · · · But in -- in this setting, we want to make

12· ·sure that your answers are accurate.· And -- and to

13· ·do that, we need to make sure my question gets out

14· ·first.· Okay?

15· · · · ·A.· ·I understand.

16· · · · ·Q.· ·And that helps our Madam Court Reporter,

17· ·because she can't take two conversations down at the

18· ·same time -- well, she probably could, but most

19· ·normal ones can't.· Okay?· Fair enough?

20· · · · ·A.· ·Fair.

21· · · · ·Q.· ·So if -- the reason I say that, too, is

22· ·that in a normal conversation, if I -- if I put my

23· ·hand out (indicating) and say, Let me finish, or

24· ·something along those lines, Boy, that's -- like,

25· ·that's a rude person.



·1· · · · · In this setting, I might do that.· And that's

·2· ·not intended to be rude, it's actually intended to

·3· ·make sure that your testimony is accurate.· Okay?

·4· · · · · So sometimes I may just put my hand out just

·5· ·to say, Hey, I'm still -- let me finish.

·6· · · · · There's another element at work here -- where

·7· ·are you originally from, by the way?

·8· · · · ·A.· ·I grew up in Oklahoma.

·9· · · · ·Q.· ·Okay.· Well, then you kind of

10· ·understand.· I'm from Texas.· We don't always talk

11· ·as fast as other people.· And it can be sometimes

12· ·frustrating to wait for us to get done with our

13· ·question.

14· · · · · And so that may be an element, too.· I may

15· ·just put my hand out, let you know, I'm almost done

16· ·(indicating) before you can answer.· All right?

17· · · · ·A.· ·Okay.

18· · · · ·Q.· ·Along those same lines, I'll try not to

19· ·interrupt you.· And if I do, or if you feel like I'm

20· ·cutting you off -- it's not intentional, by the

21· ·way -- but if you feel like I'm doing that, please

22· ·feel free to tell me, Hey, sir, I've still got a

23· ·little bit more to say and I will let you -- let you

24· ·talk.· All right?

25· · · · ·A.· ·Okay.



·1· · · · ·Q.· ·And if you don't understand a question

·2· ·of mine, let me know.· It's very important to me,

·3· ·actually, that you understand these questions in

·4· ·this case.· And that you understand what I'm asking

·5· ·you because this is a very important matter.

·6· · · · · And your testimony is very important to me,

·7· ·to these families and to the case.· So if you don't

·8· ·understand it, please let me know so I can make sure

·9· ·you do.· All right?

10· · · · ·A.· ·All right.

11· · · · ·Q.· ·By the same token, then, can we get an

12· ·agreement that I do ask you a question, you don't

13· ·ask me to rephrase it and you answer, I can assume

14· ·that you both understood my question and that the

15· ·answer you gave was as -- a full answer to that

16· ·question, so I can move on?

17· · · · ·A.· ·Yeah, that's fair.

18· · · · ·Q.· ·The only other thing is head nods and

19· ·uhs-huhs, right?· There may be an occasion -- you're

20· ·doing a good job so far -- but there may be an

21· ·occasion were you just nod your head in agreement or

22· ·in disagreement, or you say uh-huh or yep or

23· ·something along those lines, and Madam Court

24· ·Reporter here will put down, Witness nods head or

25· ·"u-h, u-h" and -- and that's it.



·1· · · · · And even though everyone in the room and the

·2· ·video may understand what you mean, again, going

·3· ·back to really caring about the accuracy of your

·4· ·testimony, I may, from time to time, say, Colonel,

·5· ·was that a yes?· Was that a no?

·6· · · · · And again, that would be rude normally, but

·7· ·that's not my intention.· It's to make sure that

·8· ·I -- we get your testimony accurately down on paper.

·9· · · · ·A.· ·That's fair.

10· · · · ·Q.· ·Is that fair?· Okay?

11· · · · ·A.· ·Fair.

12· · · · ·Q.· ·Enough with that boring stuff.· Let

13· ·me -- let me ask you a little bit about your

14· ·preparation, if you don't mind --

15· · · · ·A.· ·Sure.

16· · · · ·Q.· ·-- for this deposition.· Can you tell me

17· ·what you reviewed in preparation for this

18· ·deposition?

19· · · · ·A.· ·So, Mr. Furman and I went over some of

20· ·the documents yesterday, some of the memoranda that

21· ·I had signed, charge sheet that I had signed.· Email

22· ·traffic from the legal office back to me.· And those

23· ·kinds of things.

24· · · · ·Q.· ·Okay.· And you said you -- you reviewed

25· ·these documents yesterday?



·1· · · · ·A.· ·Yes.

·2· · · · ·Q.· ·Did you review them in person with

·3· ·Mr. Furman?

·4· · · · ·A.· ·I did.

·5· · · · ·Q.· ·Okay.· Now, I'm not asking you to tell

·6· ·me what you talked about because that's between you

·7· ·and the attorney, but prior to that, had you been

·8· ·sent any documents to look at via email or other

·9· ·format to review in preparation for your deposition?

10· · · · ·A.· ·I had not.

11· · · · ·Q.· ·Okay.· So the entire universe of

12· ·documents you reviewed was yesterday in person given

13· ·to you by Mr. Furman?

14· · · · ·A.· ·That's correct.

15· · · · ·Q.· ·Okay.· In terms of people you met with

16· ·in preparation for your deposition, who did you meet

17· ·with?

18· · · · ·A.· ·I met with Mr. Furman.

19· · · · ·Q.· ·Anybody else?

20· · · · ·A.· ·No.

21· · · · ·Q.· ·Did you talk about anybody else in the

22· ·Air Force or otherwise, not including Mr. Furman,

23· ·about your deposition or about the case and your

24· ·involvement in it prior to taking this deposition?

25· · · · ·A.· ·I did.



·1· · · · ·Q.· ·Okay.· Can you tell me about that?

·2· · · · ·A.· ·So the Air Force legal office originally

·3· ·contacted me and said, Hey, we're going to need to

·4· ·schedule a deposition.· I shot a note to my

·5· ·commander letting him know that I'll be doing a

·6· ·deposition.

·7· · · · · And I also shot one to our judge advocate

·8· ·there at the Air Force academy.· At the time, I

·9· ·assumed it was going to occur there at the academy,

10· ·so I wanted him to be aware that it -- you know, if

11· ·it was going to be on his facility.

12· · · · · And then I had a conversation with, you know,

13· ·my commander, the chief and the director of staff,

14· ·our small group, that, Hey, I'm going to be out.

15· ·I've got to do this deposition, you know, so...

16· · · · ·Q.· ·In any of those conversations -- I'm

17· ·sorry, those communications, did you discuss the

18· ·factual matter that you'd be testifying on?

19· · · · ·A.· ·Only -- only that it was related to

20· ·Airman Kelley and that I was squadron commander at

21· ·the time when he was at Holloman.

22· · · · ·Q.· ·Okay.· Did they respond to that in any

23· ·way relating to subject matter of the case or the

24· ·testimony?

25· · · · ·A.· ·No.



·1· · · · ·Q.· ·Okay.· And let me ask you --

·2· · · · · MR. ALSAFFAR:· Actually, Austin -- or,

·3· ·Mr. Furman, I'm sorry, can you just read into the

·4· ·record for me the documents that you reviewed with

·5· ·Colonel Bearden in preparation for his deposition?

·6· · · · · MR. FURMAN:· I can do that and I can give you

·7· ·a copy of this was of the debarment request has a

·8· ·DoD IG Bates of 180, but no USA Bates.

·9· · · · · We also reviewed USA15086 through 92, the

10· ·Devin Kelley charge sheet.· USA14963, letter to 49th

11· ·Wing Commander dated July 26th, 2012.

12· · · · · USA 14860, letter to 49th Wing Commander

13· ·dated August 15th, 2012.· USA 13356 through -59,

14· ·Report of Result of Trial.

15· · · · · USA 13360, Recommendation Regarding Security

16· ·Clearance dated November 14th, 2012.· A Duty Status

17· ·Change document that doesn't have a Bates.· Here's a

18· ·copy.

19· · · · · (Document tendered.)

20· · · · · MR. ALSAFFAR:· Do you know what -- this copy

21· ·you're handing me doesn't have a Bates or a DoDIG

22· ·number on it, so has this been produced?

23· · · · · MR. FURMAN:· I'm sure it has, yes.

24· · · · · MR. ALSAFFAR:· Okay.· Do you know what it is?

25· ·What the production number is, Bates number is?· In



·1· ·other words, I know this one doesn't have one on it,

·2· ·but do you know what the Bates number is?

·3· · · · · MR. FURMAN:· I don't.

·4· · · · · MR. ALSAFFAR:· Okay.

·5· · · · · MR. FURMAN:· He also reviewed USA14704

·6· ·through -709, the Letter of Reprimand dated

·7· ·April 17th, 2012.· And lastly, USA 17623 through

·8· ·-25, Pretrial Confinement memo.

·9· · · · · MR. ALSAFFAR:· Okay.

10· · · · ·Q.· ·(By Mr. Alsaffar)· Is it okay to refer

11· ·to you as Colonel Bearden?

12· · · · ·A.· ·Sure.

13· · · · ·Q.· ·That's your current rank, correct?

14· · · · ·A.· ·That's correct.

15· · · · ·Q.· ·Okay.· Colonel, can you tell us what

16· ·your current employment situation is with the Air

17· ·Force?

18· · · · ·A.· ·So, I'm the Vice Commander in the 10th

19· ·Air Base Wing at the United States Air Force

20· ·Academy.

21· · · · ·Q.· ·How long have you been there?

22· · · · ·A.· ·About 18 months.

23· · · · ·Q.· ·All right.· And can you tell us what

24· ·time period you were stationed at Holloman Air Force

25· ·Base in New Mexico?



·1· · · · ·A.· ·Sure.· I was there from June of 2012 to

·2· ·June of 2014.

·3· · · · ·Q.· ·And what was your position while you

·4· ·were at Holloman Air Force Base from June of 2012 to

·5· ·June of 2014?

·6· · · · ·A.· ·Correct.· I was the commander of the

·7· ·49th logistics readiness squadron.

·8· · · · ·Q.· ·All right.· And how would you describe

·9· ·your job duties and responsibility as commander of

10· ·the Logistics Readiness Squadron at the 49th?

11· · · · ·A.· ·All right.· So, I was responsible for

12· ·the morale, health, welfare of that unit.· And that

13· ·unit -- that unit's mission, which was to provide

14· ·logistics support to the 49th Wing and it's units.

15· · · · ·Q.· ·And who was the person immediately above

16· ·you in your chain of command in terms of supervisory

17· ·authority?

18· · · · ·A.· ·That was Colonel Kevin Bennett.· He was

19· ·the 49th Mission Support Group Commander.

20· · · · ·Q.· ·Kevin Bennett, 49th Mission Support

21· ·Group Commander?

22· · · · ·A.· ·Correct.

23· · · · ·Q.· ·And what was his rank?

24· · · · ·A.· ·Colonel.

25· · · · ·Q.· ·Colonel.· Okay.· And who was above him



·1· ·in the chain of command?

·2· · · · ·A.· ·Colonel Andy Croft, or Andrew Croft, is

·3· ·the 49th Wing Commander.

·4· · · · ·Q.· ·Who was above Colonel Croft in your

·5· ·chain of command at the time you were at Holloman

·6· ·Air Force Base?

·7· · · · ·A.· ·I honestly don't remember.

·8· · · · ·Q.· ·Okay.· What was the position?

·9· · · · ·A.· ·So, yeah.· So he would have a numbered

10· ·Air Force commander, a three-star commander and a

11· ·four-star at Air Combat Command.

12· · · · ·Q.· ·So there would be a -- when you say

13· ·"numbered Air Force," I believe this number was

14· ·12th?

15· · · · ·A.· ·Right.

16· · · · ·Q.· ·So 12th Air Force.· And you said that

17· ·would be a one-star general?

18· · · · ·A.· ·So typically, that's a three-star.· Or,

19· ·I think -- I think then it was a three-star --

20· · · · ·Q.· ·Okay.

21· · · · ·A.· ·-- and now it may not be.· And then the

22· ·Air Combat Command Commander is a four-star.

23· · · · ·Q.· ·Okay.· Air Combat Commander, ACC, would

24· ·be the one supervisory commander above the 12th Air

25· ·Force Commander?



·1· · · · ·A.· ·Correct.

·2· · · · ·Q.· ·And who's above the ACC?

·3· · · · ·A.· ·So the chief of staff of the Air Force

·4· ·and the Secretary of the Air Force.

·5· · · · ·Q.· ·Secretary is over the chief of staff,

·6· ·right?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And the Secretary of Air Force reports

·9· ·to the President?

10· · · · ·A.· ·That's correct.

11· · · · ·Q.· ·Okay.· All right.· Thank you for taking

12· ·me through -- the chain of command is always

13· ·important for us to understand in these situations.

14· · · · · All right.· Now, who was immediately below

15· ·you under your command in a supervisory level while

16· ·you were at Holloman Air Force Base?

17· · · · ·A.· ·So I had several subordinates.· I had

18· ·several flight commanders.· So squadron

19· ·organization, you have the commander and then you

20· ·have the flights.

21· · · · · For example, a fuels flight, a

22· ·material-management flight.· A vehicle-management

23· ·flight.· So there were four or five, I don't

24· ·remember, flight commanders that worked for me.

25· · · · ·Q.· ·Okay.



·1· · · · ·A.· ·I had a senior enlisted leader, a chief,

·2· ·E-9, that was the squadron chief that worked for me.

·3· ·A major, who was the operations officer, squadron

·4· ·operations officer that worked for me.

·5· · · · · The First Sergeant, who was, you know, my

·6· ·advisor on enlisted discipline and those kinds of

·7· ·issues.· And then my secretary.· And I think that's

·8· ·it for the subordinates that I had.

·9· · · · ·Q.· ·Okay.· Okay.· Thank you for that.· What

10· ·was the rank of the four or five flight commanders,

11· ·what was their rank generally?

12· · · · ·A.· ·They tend to be first lieutenants or

13· ·captains.

14· · · · ·Q.· ·And then, what is generally the rank of

15· ·the squadron chief?

16· · · · ·A.· ·Chief Master Sergeant, E-9.

17· · · · ·Q.· ·And then you said you had major -- a

18· ·major level of -- as a squadron's operations

19· ·officer, did I get that right?

20· · · · ·A.· ·Correct.

21· · · · ·Q.· ·Okay.· And that was the rank of major?

22· · · · ·A.· ·Rank of major, duty title, operations

23· ·Officer.

24· · · · ·Q.· ·Okay.· Thank you.· Thank you for that.

25· ·And you were describing -- you described for me a



·1· ·little bit -- well, I think you described fairly

·2· ·what your -- your responsibilities were when you

·3· ·were a commander of the -- can we just call it "LRS"

·4· ·for Logistics Readiness Squadron for the rest of

·5· ·this deposition?

·6· · · · ·A.· ·Yes.

·7· · · · ·Q.· ·Okay.· Be on the same page, and I'll try

·8· ·to do that and make sure we make it as efficient as

·9· ·possible.

10· · · · · You've already given me a description of your

11· ·job responsibilities while you were a commander of

12· ·the 49th LRS at Holloman Air Force Base.· So, what I

13· ·would like to do is just ask you a couple of quick

14· ·questions about your background.

15· · · · · First of all, while you were squadron --

16· ·excuse me, while you were the commander of the LRS

17· ·49th division at Holloman Air Force Base, you

18· ·were -- you were at all times, a federal employee of

19· ·the federal government, correct?

20· · · · ·A.· ·Correct.

21· · · · ·Q.· ·And while you were a commander at

22· ·Holloman Air Force Base, you were working within the

23· ·course and scope of your employment for the federal

24· ·government, correct?

25· · · · · MR. FURMAN:· Objection; legal conclusion.



·1· ·You can answer.

·2· · · · · MR. ALSAFFAR:· You can answer.

·3· · · · ·A.· ·Yes.

·4· · · · ·Q.· ·(By Mr. Alsaffar)· Oh, one thing I did

·5· ·not tell you about deposition ground rules.· We both

·6· ·may object during the deposition, that's normal.

·7· ·You are still required to answer the question.

·8· · · · · And you -- normally, you'll hear an objection

·9· ·sound like "objection; form," something along those

10· ·lines.· And that's just some legal stuff we have to

11· ·do to preserve the record.

12· · · · · It doesn't mean that you cannot answer the

13· ·question; in fact, you still should answer the

14· ·question.

15· · · · · The only time you shouldn't answer a question

16· ·is if he specifically instructs you and says,

17· ·Colonel Bearden, I'm instructing you not to answer

18· ·that question.· Does that make sense?

19· · · · ·A.· ·I understand.

20· · · · ·Q.· ·Okay.· All right.· And I apologize, I

21· ·didn't tell you that.

22· · · · · Now, can you tell -- can you give me your

23· ·understanding of why you're testifying today?

24· · · · ·A.· ·So, Airman Devin Kelley was assigned to

25· ·my unit subsequent to his service in the Air Force.



·1· ·He committed some heinous crimes.

·2· · · · · And now, you know, the various survivors and

·3· ·families of those that were killed and injured are

·4· ·suing in a civil proceeding for damages.

·5· · · · · And being that I was his commander at the

·6· ·time you-all are interested in, I'm sure, how I

·7· ·handled that, what I did and why I did it.

·8· · · · ·Q.· ·Okay.· Well, that's pretty good --

·9· ·that's a pretty good summation.

10· · · · · And when did you first become aware of what

11· ·happened to these families in that little church in

12· ·Sutherland Springs, Texas?

13· · · · ·A.· ·So I think it was the day of, I got a --

14· ·if I remember right, it was a text message from one

15· ·of my former folks, or an email, saying, Sir, wasn't

16· ·this Airman Kelley in our unit?· And that's the way

17· ·I learned about it.

18· · · · ·Q.· ·Okay.· And who was it that -- who did

19· ·you think it was that texted you?

20· · · · ·A.· ·I think it was Nathan McLeod-Hughes, who

21· ·was my operations officer at the time that I was the

22· ·commander.

23· · · · ·Q.· ·I got a chance to meet Major Hughes and

24· ·talk to him about this case, as well --

25· · · · ·A.· ·Right.



·1· · · · ·Q.· ·-- recently.· Did you -- when -- when

·2· ·Major Hughes contacted you after the shooting, did

·3· ·he remember who Devin Kelley was?

·4· · · · ·A.· ·So, as I recall, he sent something to me

·5· ·saying, Hey, Sir, isn't this Airman Devin Kelley?

·6· ·And then I shot a note to my former First Sergeant,

·7· ·then Chief Wolfe, and said, Hey, isn't this Devin

·8· ·Kelley, you know, our Devin Kelley?

·9· · · · ·Q.· ·Yeah.

10· · · · ·A.· ·And then he said yes --

11· · · · ·Q.· ·And your --

12· · · · ·A.· ·-- the fact it was.

13· · · · ·Q.· ·See, I did it wrong.· I interrupted you.

14· ·I apologize.· You mentioned First Sergeant Wolfe,

15· ·that's First Sergeant Tracy Wolfe, correct?

16· · · · ·A.· ·That's correct.

17· · · · ·Q.· ·Okay.· And First Sergeant Tracy Wolfe

18· ·was your First Sergeant at Holloman Air Force Base

19· ·while Devin -- when Devin Kelley was on that base,

20· ·correct?

21· · · · ·A.· ·That's correct.

22· · · · ·Q.· ·Okay.· Did you have any -- did you have

23· ·a memory of Devin Kelley when you heard about this

24· ·shooting?

25· · · · ·A.· ·I did.· So, I -- I remembered seeing him



·1· ·in our holding cell there at Holloman.· And I

·2· ·remembered seeing him when he came back from prison

·3· ·at Mira Mar and did, I guess, what you would call,

·4· ·you know, the final exit interview with me.· It was

·5· ·my final chance to talk to him before he was

·6· ·released from the Air Force.

·7· · · · ·Q.· ·And I just want to make sure that the

·8· ·record is clear is that, you remembered specifically

·9· ·meeting in person with Devin Kelley at the holding

10· ·cell in Holloman Air Force Base in 2012?

11· · · · ·A.· ·That's correct.

12· · · · ·Q.· ·And you also remember meeting personally

13· ·with Devin Kelley when he was -- when he served --

14· ·finished out his prison sentence at Mira Mar and was

15· ·returned back to Holloman Air Force Base for

16· ·out-processing; is that --

17· · · · ·A.· ·That's correct.

18· · · · ·Q.· ·Okay.· And when you were told about the

19· ·mass shooting that he committed in Sutherland

20· ·Springs at that church, did you immediately

21· ·remember, oh, I remember meeting with him on those

22· ·occasions and I remember who he was?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·Okay.· And did you remember anything

25· ·else about Devin Kelley, other than those two



·1· ·in-person meetings that you had with him?

·2· · · · ·A.· ·No.· I mean, I remember his -- his case

·3· ·and, you know, things associated with it.

·4· · · · ·Q.· ·So that's what I want to know.· I would

·5· ·just like to know what your independent recollection

·6· ·was of Devin Kelley's case and the things associated

·7· ·with it, as you put it.· Can you tell what that was?

·8· · · · ·A.· ·Sure.· I remembered that, you know, this

·9· ·was an airman that we had -- after I took command

10· ·that, you know, I met with in the -- the holding

11· ·cell.

12· · · · · My -- my memory was flawed.· I thought that

13· ·he had -- at the time, I was thinking that he had

14· ·previously been convicted, but after reviewing the

15· ·documents, I now remember that, no, I served him the

16· ·charges and then -- then he was convicted.

17· · · · · And that, you know, he went to Mira Mar,

18· ·served his prison sentence.· Came back to the unit

19· ·and then was discharged and sent to the -- back to

20· ·civilian life.

21· · · · ·Q.· ·Um-hum.

22· · · · ·A.· ·The thing that -- your specific question

23· ·about, you know -- I think if I understand,

24· ·you're -- you're interested in what went through my

25· ·mind when I heard that this was him.



·1· · · · · And that was that I remember him being in my

·2· ·office and me telling him, essentially, Look, you've

·3· ·paid your debt to society.

·4· · · · ·Q.· ·Right.

·5· · · · ·A.· ·And you're leaving the Air Force, but

·6· ·you can go make something of yourself.· And I don't

·7· ·remember the -- the words, but that was the memory

·8· ·that when I heard about this horrific incident.

·9· · · · · That's what came to mind was me telling him

10· ·that on the day that we finally out-processed him

11· ·out of the Air Force.

12· · · · ·Q.· ·And what do you remember about the --

13· ·the time period while you were commander of the 49th

14· ·LRS at Holloman, the time period when Devin Kelley

15· ·was actually being investigated and prosecuted on

16· ·your base; do you -- do you remember that period?

17· · · · ·A.· ·Actually, very little.· So, you know,

18· ·I -- I took command on the 30th of June.· I remember

19· ·that because that was my anniversary.

20· · · · · So I took command on my wedding anniversary

21· ·and then I relinquished command two years later on

22· ·my anniversary, so I remember those two dates.

23· · · · · But aside from that, my -- my association

24· ·with Airman Kelley at the time was really limited to

25· ·two in-person incidents, separated by a time that he



·1· ·was in prison.

·2· · · · · And so, you know, everything else, all my

·3· ·other dealings were, you know, paperwork that First

·4· ·Sergent's working with the legal office, you know,

·5· ·Hey, Sir, we need you to sign this, we need -- you

·6· ·know, we need to -- legal office, Hey, Colonel

·7· ·Bearden, you need to read, you know, these charges

·8· ·to him.

·9· · · · · That's the incident where I met him in the

10· ·holding cell, you know, those kinds of things.· So

11· ·pretty limited interactions with him as an

12· ·individual.

13· · · · ·Q.· ·And when you say, Read these charges to

14· ·him, you're talking about the point at which he was

15· ·indicted with charges, but yet to be tried of those

16· ·charges?

17· · · · ·A.· ·That's correct, yes.· So I had to --

18· ·they gave me -- it's, essentially, a script that I

19· ·had to read to him saying, Hey, you're being charged

20· ·with the following.· We had to sign it.· And then,

21· ·you know, his court-martial followed those charges.

22· · · · ·Q.· ·And the time that you took command of

23· ·Holloman Air Force Base was June 30th, 2012, by that

24· ·time, you're aware that Devin Kelley had already had

25· ·multiple accusations of domestic abuse and assault



·1· ·of -- of -- abuse of a child levied against him; you

·2· ·knew that, right?

·3· · · · ·A.· ·Actually, I -- I didn't.· I knew that we

·4· ·had an airman that was in the holding cell in

·5· ·pretrial confinement, as we call it.· And that there

·6· ·was going to be charge -- a court-martial for him.

·7· · · · · But the specificity of what he had done and

·8· ·that kind of thing, no, at my change of command, I

·9· ·wasn't aware of those details.

10· · · · ·Q.· ·How did you -- how were you made aware,

11· ·Colonel, of, when you came to the Holloman Air Force

12· ·Base command June 30, 2012, how were you made aware

13· ·of Devin Kelley's situation?

14· · · · ·A.· ·So, I don't remember for sure.

15· · · · ·Q.· ·Okay.

16· · · · ·A.· ·My turnover with my predecessor was

17· ·pretty limited, which isn't uncommon.· Typically,

18· ·you know, we keep those fairly short, and tell --

19· ·you tell the inbound commander, you know, Hey, this

20· ·is -- these are some of the big issues and that kind

21· ·of thing.

22· · · · · I assume -- I don't remember this, but I

23· ·assume that Frank Marconi, who was my predecessor,

24· ·you know, told me, Hey, you've got a -- an airman in

25· ·pretrial confinement and, you know, legal and the



·1· ·First Sergeant will get you caught up on the

·2· ·details, you know, but I honestly, I don't remember

·3· ·how I got the specificity of what he had been

·4· ·charged with.

·5· · · · · Certainly, when it came to, you know, the day

·6· ·where legal came and said, All right, sir, you need

·7· ·to go to the holding facility and you need to read

·8· ·him these charges; well, certainly, at that time, I

·9· ·would have been aware of the details because I had

10· ·to read to him what he was charged with.

11· · · · ·Q.· ·Okay.· So, you -- when we see the charge

12· ·sheet, those are the charges and the indicted and

13· ·specifications against Devin Kelley, that's what's

14· ·listed on there?

15· · · · ·A.· ·That's correct.

16· · · · ·Q.· ·Right?· And so, we've gone through the

17· ·indictment process at that part.· And the next step

18· ·is the trial process, right?

19· · · · ·A.· ·That's correct.

20· · · · ·Q.· ·So when you were doing that with Devin

21· ·Kelley at the point as the commander at Holloman Air

22· ·Force Base, you-all -- you knew and the base knew at

23· ·that point that you-all -- you had reasonable

24· ·grounds to believe that he had committed those

25· ·offenses so that they could now go to trial?



·1· · · · ·A.· ·I would only correct a couple things:

·2· ·One, you said that, you know, I was the commander of

·3· ·Holloman Air Force Base, I -- I wasn't, of the LRS.

·4· · · · · And that certainly I knew, but to go so far

·5· ·as to say that the base knew, you know, I -- from me

·6· ·doing that, I can't -- I don't think that's a -- a

·7· ·logical leap to assume that the base knew that that

·8· ·was the case.

·9· · · · ·Q.· ·I think those are two fair points, so if

10· ·you don't mind, I'm going to correct my mistake so

11· ·that your testimony is clear.· So I'll limit it

12· ·to -- to you --

13· · · · ·A.· ·Okay.

14· · · · ·Q.· ·-- and I want to correct the way I

15· ·phrased your -- we've been taking so many folks at

16· ·various levels that when that happens, I want to

17· ·encourage you to correct me, and I appreciate when

18· ·you do because then I can actually get it more

19· ·accurate for the record.

20· · · · ·A.· ·Oh, absolutely.

21· · · · ·Q.· ·And I thank you for that.

22· · · · · So when -- so at that point when you were

23· ·meeting with Devin Kelley the first time, shortly

24· ·after June 30, 2012, you, as the commander of the

25· ·49th LRS at that point had reasonable grounds to



·1· ·believe that he had committed those offenses charged

·2· ·against him and you were -- you-all were getting

·3· ·ready for the trial?

·4· · · · ·A.· ·That's correct.

·5· · · · ·Q.· ·Okay.· And you had -- you had

·6· ·mentioned -- I think you had mentioned just a minute

·7· ·ago -- and it was going to be in my next question,

·8· ·so I think you were just a step ahead of me -- was,

·9· ·I think you stated that to get up to speed, so to

10· ·speak, on what Devin Kelley's situation was when you

11· ·were told that you had to go meet him in the

12· ·confinement facility, that you spoke with your First

13· ·Sergeant and -- and legal --

14· · · · ·A.· ·Um-hum.

15· · · · ·Q.· ·-- to try to get up to speed; did I get

16· ·that correctly?

17· · · · ·A.· ·That -- so, close.· Certainly, legal

18· ·came to me and, you know, and they said, All right.

19· ·Here's this -- this is how this is going to go.

20· · · · · You know, the unique thing is that, as a

21· ·squadron commander, this isn't something that you

22· ·would have normally done.· In fact, that's the only

23· ·time in two separate times being in command that

24· ·I've ever done that.

25· · · · · And so the legal advice and guidance on how



·1· ·this needs to go, the specificity of you have to

·2· ·read every word to him, you know, this has to be

·3· ·done in his presence, all of that.· So -- so, they

·4· ·came to me with this is -- this is how this needs to

·5· ·happen.

·6· · · · ·Q.· ·Okay.· And when you say legal came to

·7· ·you, you're talking about the staff judge

·8· ·advocate --

·9· · · · ·A.· ·That's correct.

10· · · · ·Q.· ·-- office.

11· · · · ·A.· ·Yes.· The staff judge advocate office at

12· ·49th Wing at Holloman, one of their lawyers came to

13· ·me and said, Okay.· This is how this needs to

14· ·proceed.

15· · · · ·Q.· ·Do -- do you happen -- and by the way,

16· ·we have that document, it's right here (indicating)

17· ·in this horribly large-looking file, and we'll go

18· ·through it.

19· · · · · And -- but do you just happened to remember

20· ·from memory who that staff judge advocate was?

21· · · · ·A.· ·I don't.· I -- I remember it being a

22· ·male.

23· · · · ·Q.· ·Okay.· And the -- you said the -- I

24· ·think the other person who helped you with this was

25· ·the First Sergeant?



·1· · · · ·A.· ·Right.

·2· · · · ·Q.· ·Was it Tracy Wolfe?

·3· · · · ·A.· ·Correct, yes.· So, Sergeant Wolfe was my

·4· ·First Sergeant.· And -- in a -- in a squadron, that

·5· ·First Sergeant is working back and forth with legal

·6· ·getting things in order, bringing them to the

·7· ·commander.

·8· · · · · So, oftentimes, in legal situations where

·9· ·you're dealing with something with an airman, that's

10· ·the person that's going between with.

11· · · · · If my memory serves, though, for this

12· ·specific, you know, incident where I'm going to meet

13· ·with him, if I remember right, legal actually came

14· ·to see me and say, Okay, sir, here's what you have

15· ·to do.· This is -- you have to read every word.· You

16· ·have to sign it in his presence, that kind of thing.

17· · · · ·Q.· ·Okay.· And do you know what Tracy

18· ·Wolfe -- First Sergeant Tracy Wolfe's role was in

19· ·helping you get up to speed and what she -- what he

20· ·was doing to get you the information you needed?

21· · · · ·A.· ·Sure.· So, he would have been

22· ·corresponding with legal, you know, working with the

23· ·secretary to get the time on my calendar to have

24· ·legal come in and speak to me, brief me up,

25· ·coordinate it with Security Forces on the time for



·1· ·us to go over and -- and meet with Airman Kelley,

·2· ·you know, all of those kinds of details.

·3· · · · · He would, you know, speak to me about -- so

·4· ·I'll fast forward a little bit --

·5· · · · ·Q.· ·Sure.

·6· · · · ·A.· ·-- so when Airman Kelley was coming back

·7· ·from prison, he said, Okay, sir, you know, you need

·8· ·to be aware, he made threats against the unit prior

·9· ·to you taking over the unit.· We should take some

10· ·precautionary measures to make sure that we're -- we

11· ·keep the unit safe when he gets back.

12· · · · · So, those are examples of the kinds of things

13· ·that Sergeant Wolfe, as a -- as a First Sergeant,

14· ·would be doing for me as a commander.

15· · · · ·Q.· ·So in June -- the June 30th, 2012, time

16· ·frame when you were getting caught up to speed about

17· ·Devin Kelley's past, Tracy Wolfe was one of the

18· ·persons who let you know about his history on

19· ·Hollo -- at Holloman, correct?

20· · · · ·A.· ·So, certainly, Sergeant Wolfe let me

21· ·know about his history.· As far as the timeline of

22· ·when he did that and, you know, the specific dates,

23· ·I don't remember.

24· · · · ·Q.· ·That's okay.· We'll -- we'll try to get

25· ·the --



·1· · · · ·A.· ·Okay.

·2· · · · ·Q.· ·-- dates down with documents.· This is

·3· ·helpful just to get me a 35,000-foot view of what

·4· ·was happening when you got there, because you got

·5· ·there right in the middle of this Devin Kelley mess.

·6· ·And -- and so it's helpful for me to understand how

·7· ·you got caught up to speed going forward.

·8· · · · · So, I think, generally, what you're telling

·9· ·me is Tracy Wolfe communicated to you in some

10· ·fashion that, Hey, Colonel, you need to know, this

11· ·person, Devin Kelley.· Was -- I believe you said

12· ·someone who made threats against the unit, and we

13· ·need to take precautions to protect the people in

14· ·our unit from Devin Kelley?

15· · · · ·A.· ·For clarity, he did do that when Airman

16· ·Kelley was coming back from Mira Mar.

17· · · · ·Q.· ·Okay.

18· · · · ·A.· ·And so you-all have a memo that I signed

19· ·asking for some specific debarment things and that

20· ·kind of thing.

21· · · · · So that's when he -- he told me, Hey -- I

22· ·remember for sure then, that he told me, Hey,

23· ·this -- this guy has threatened the unit before,

24· ·that kind of thing.· I don't remember him telling me

25· ·anything like that shortly after my change of



·1· ·command.

·2· · · · ·Q.· ·That's helpful.· Thank you.· Okay.· So

·3· ·what you're telling me that this -- what you're

·4· ·saying is that this communication about, Hey,

·5· ·Colonel, Devin Kelley's made threats against the

·6· ·unit and we need to protect the unit from Devin

·7· ·Kelley was when he was being brought back to

·8· ·Holloman after serving his sentence at Mira Mar?

·9· · · · ·A.· ·That's correct.· Yes.· So I was trying

10· ·to offer that as examples of things, you know,

11· ·that -- where he's trying to, you know, guide or

12· ·advise --

13· · · · ·Q.· ·Um-hum.

14· · · · ·A.· ·-- me as a commander.· But, you know, at

15· ·the time when I got there, he wouldn't have had a

16· ·reason to do that because Airman Kelley was in

17· ·pretrial confinement, right, so he wouldn't be

18· ·telling me that he was a threat to the unit.

19· · · · · So that -- that's -- I was just trying to

20· ·give you the clarity that when he made me aware of

21· ·that, that I remember for sure, was when he was

22· ·coming back from Mira Mar.

23· · · · ·Q.· ·And -- and so what you're saying is that

24· ·when -- when you got to the base at Holloman, Devin

25· ·Kelley was in jail, so he wasn't a threat to anyone



·1· ·because he was in jail?

·2· · · · ·A.· ·That's correct.

·3· · · · ·Q.· ·And did anyone at Holloman Air

·4· ·Force Base -- around the time you arrived in the

·5· ·June 12, 2012, time frame, try to get you up to

·6· ·speed and inform you of what they knew about Devin

·7· ·Kelley up to that point, end of June or early July

·8· ·of 2012?

·9· · · · ·A.· ·I honestly don't remember.

10· · · · ·Q.· ·That's okay.

11· · · · ·A.· ·I do remember legal talking to me about

12· ·the charge sheet and that kind of thing, but I don't

13· ·remember.

14· · · · ·Q.· ·Okay.· Well, let's go through a couple

15· ·of things.

16· · · · ·A.· ·Okay.

17· · · · ·Q.· ·And we'll start -- we'll just start

18· ·rocking through these and -- and getting some more

19· ·specifics on the record.

20· · · · · First, let me just back up a little bit.· I'm

21· ·going to hand you Deposition Exhibit No. 1.

22· · · · · (Deposition Exhibit 1 was marked for

23· ·identification.)

24· · · · ·Q.· ·(By Mr. Alsaffar)· This is simply just

25· ·called a Deposition Notice.· This is essentially,



·1· ·the subpoena to appear.

·2· · · · · And I don't know whether you've seen this

·3· ·before.· Have you ever seen this before?

·4· · · · ·A.· ·I have not.

·5· · · · ·Q.· ·Okay.· I'm sorry, did you say, I have

·6· ·not?

·7· · · · ·A.· ·I have not.

·8· · · · ·Q.· ·Okay.· And very simple, we just ask you

·9· ·to bring in your CV, which we have now, and any

10· ·documents you reviewed in preparation for the

11· ·deposition.· And I think you've identify all those

12· ·already, correct?

13· · · · ·A.· ·Yes, sir.

14· · · · ·Q.· ·And just out of abundance of being

15· ·thorough, have you brought anything, document-wise,

16· ·with you to this deposition?

17· · · · ·A.· ·I just brought my biography.

18· · · · ·Q.· ·Okay.· Great.· Might was well look at it

19· ·since you brought, because I think I have it, but I

20· ·always like to compare.

21· · · · · (Document tendered.)

22· · · · ·Q.· ·(By Mr. Alsaffar)· Colonel, I'm going to

23· ·hand you what's been marked as Deposition Exhibit

24· ·No. 2.

25· · · · · (Deposition Exhibit 2 was marked for



·1· ·identification.)

·2· · · · ·Q.· ·(By Mr. Alsaffar)· Deposition Exhibit

·3· ·No. 2 is actually the CV or biography of you that

·4· ·was provided to us by the United States before

·5· ·today.

·6· · · · ·A.· ·Okay.

·7· · · · ·Q.· ·And I believe it says that it's current

·8· ·as of January 2017, correct?

·9· · · · ·A.· ·That's correct.

10· · · · ·Q.· ·And -- and so this Exhibit No. 2 looks

11· ·like an accurate representation of your biography as

12· ·of January 2017, correct?

13· · · · ·A.· ·Yes, sir.

14· · · · · (Deposition Exhibit 5 was marked for

15· ·identification.)

16· · · · ·Q.· ·(By Mr. Alsaffar)· All right.· And then,

17· ·let's go ahead and I'm going to hand you Exhibit

18· ·No. 5, which is a biography that you provided to me

19· ·just today, correct?

20· · · · ·A.· ·Correct.

21· · · · ·Q.· ·That's a true and correct copy of your

22· ·biography?

23· · · · ·A.· ·Yes.

24· · · · ·Q.· ·And Exhibit 5 is current as of January

25· ·2019?



·1· · · · ·A.· ·Correct.

·2· · · · ·Q.· ·Okay.· Great.· Simple.· I want to hand

·3· ·you this next exhibit, which is marked, I believe,

·4· ·No. 3.

·5· · · · · (Deposition Exhibit 3 was marked for

·6· ·identification.)

·7· · · · ·Q.· ·(By Mr. Alsaffar)· Colonel,

·8· ·Exhibit No. 3 was provided also us -- to us by the

·9· ·government.· Usually, when the government provides

10· ·us documents, they put a Bates stamp up.

11· · · · · Because they provided this so late and just

12· ·before this deposition, they forgot to put Bates

13· ·stamps on this one.

14· · · · · MR. FURMAN:· Objection; characterization.

15· · · · · MR. ALSAFFAR:· It's true; it's true.

16· · · · ·Q.· ·(By Mr. Alsaffar)· This was just

17· ·provided to us, but if you don't mind, it's -- if

18· ·you don't mind actually reading it.· It's only two

19· ·pages.

20· · · · · This -- the government lawyers represented to

21· ·us that this is a description or a summary of a

22· ·statement that you gave to the Department of Defense

23· ·Office of Inspector General on January 11, 2018.

24· · · · · What I would like to do, in fairness to you,

25· ·is just read it quickly, or not, just read it over



·1· ·and then I'll ask you a question or two.

·2· · · · ·A.· ·Okay.

·3· · · · ·Q.· ·Just tell me when you're done.

·4· · · · · (Deponent perused document.)

·5· · · · ·A.· ·Okay.

·6· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· And,

·7· ·Colonel Bearden -- is Exhibit No. 3, correct?

·8· · · · ·A.· ·That's correct.

·9· · · · ·Q.· ·Is Exhibit No. 3 a -- a fair and

10· ·accurate representation of the statement that you

11· ·gave to the DoD IG investigators?

12· · · · ·A.· ·It is.

13· · · · ·Q.· ·And so is there -- everything in there

14· ·in terms of the restatement of your testimony, is it

15· ·true and correct and accurate?

16· · · · ·A.· ·It seems to be the -- the one thing it

17· ·talks about my -- I assumed command from Frank

18· ·Marconi, if I read this right, who provided the

19· ·information regarding Kelley being in confinement,

20· ·and then it goes into the two --

21· · · · ·Q.· ·Um-hum.

22· · · · ·A.· ·-- face-to-face interactions.· So,

23· ·certainly, those two fact-to-face interactions, I

24· ·don't think, you know, Frank Marconi would have had

25· ·awareness of that, but maybe that's -- maybe I'm



·1· ·just reading -- understanding the wording --

·2· · · · ·Q.· ·Yeah.

·3· · · · ·A.· ·-- wrong, but...

·4· · · · ·Q.· ·Other than that, is there anything in

·5· ·here that you feel is misrepresenting what you told

·6· ·the IG?

·7· · · · ·A.· ·No, sir.

·8· · · · ·Q.· ·Okay.· Thank you for that.· I notice on

·9· ·Page 2 of your statement, Exhibit No. 3, you clarify

10· ·for the DoD IG that the threats that you had, been

11· ·informed about Kelley were of an

12· ·active-shooter-type-threat --

13· · · · ·A.· ·Yes, sir.

14· · · · ·Q.· ·-- do you see that?· That is an accurate

15· ·representation of what you told them?

16· · · · ·A.· ·Yes, sir.· So, the -- you know, as I was

17· ·mentioning a minute ago, you know, the First

18· ·Sergeant prior to Kelley's return said he had made

19· ·threats about shooting up the unit and leadership.

20· · · · · So it wouldn't surprise me that when I was

21· ·talking to them, I'd used that language, an

22· ·active-shooter-type incident.

23· · · · ·Q.· ·And so, when we're talking about him,

24· ·this time frame in 2012 when you were at the command

25· ·LRS 49th when you were describing the threats that



·1· ·Devin Kelley had made were of an active-shooter

·2· ·type, we're talking about a mass-shooting-type

·3· ·threat that he was making to the unit?

·4· · · · ·A.· ·Right.· So the First Sergeant had

·5· ·advised me that he had made threats of shooting, you

·6· ·know, leadership and the implication was, you know,

·7· ·not against one person, multiple individuals, which

·8· ·I think is to your point.

·9· · · · ·Q.· ·Yes, it is.· Thank you.· All right.· So,

10· ·at that time, you -- you knew, at least when you

11· ·were -- at this time in sort of the June/July 2012

12· ·time frame, and all the way throughout the time

13· ·Devin Kelley was convicted, you knew that -- that,

14· ·you know, you were dealing with a very dangerous

15· ·person?

16· · · · ·A.· ·Again, for clarity --

17· · · · ·Q.· ·Yes, sir.

18· · · · ·A.· ·-- when Sergeant Wolfe let me know about

19· ·that, it was when he was coming back.· I mean,

20· ·that's -- that's when I remember him saying, Hey,

21· ·sir, we need to take some precautions because he had

22· ·made these threats.

23· · · · · I don't remember if somebody told me about

24· ·those threats previously, but I definitely remember

25· ·it when he was coming back, because that's when we



·1· ·took some additional precautions.

·2· · · · ·Q.· ·And that would have been in the March

·3· ·2013 time frame?

·4· · · · ·A.· ·'13, yes, sir.

·5· · · · ·Q.· ·Okay.· So when -- from the time that

·6· ·you -- whatever the time frame you were made aware

·7· ·of these specific threats of Devin Kelley, that

·8· ·Devin Kelley was making against the unit, these

·9· ·active-shooter, mass-shooting-type threats,

10· ·certainly, by the end of March 2013, you were aware

11· ·that Devin Kelley was a very dangerous person who

12· ·was threatening to kill multiple people with guns,

13· ·correct?

14· · · · ·A.· ·That's correct.

15· · · · ·Q.· ·I see.

16· · · · ·A.· ·And that's -- you know, that's --

17· ·you-all have a copy of that memo that I issued in --

18· ·in direct response to the advise from my First

19· ·Sergeant that, you know, we had a reason to be

20· ·concerned with him coming back into the unit.

21· · · · ·Q.· ·So, at that -- that time, you were aware

22· ·that Devin Kelley proposed that -- I'm sorry.· Let

23· ·me restate that.

24· · · · · At that time, so we'll say the March 2013

25· ·time frame, you specifically, as the commander of



·1· ·LRS 49th, were aware that Devin Kelley presented a

·2· ·specific risk of harm to the public, including your

·3· ·unit?

·4· · · · · MR. FURMAN:· Objection to form; you can

·5· ·answer.

·6· · · · ·A.· ·So, to my unit.· You said "to the

·7· ·public."· What I was made aware of is that he had

·8· ·made threats against the prior leadership.

·9· · · · ·Q.· ·(By Mr. Alsaffar)· Right.

10· · · · ·A.· ·And so, I wanted to take steps to ensure

11· ·that nothing bad were to happen as he out-processed,

12· ·which is, you know, not uncommon as you're

13· ·out-processing folks, you know, that if they have a

14· ·beef with their leadership, you know, you want to

15· ·think through those kinds of things.

16· · · · ·Q.· ·(By Mr. Alsaffar)· I'll -- I'll be happy

17· ·to rephrase it.

18· · · · · So, at that time, March 2013, as the

19· ·commander of the 49th LRS at Holloman, you -- you

20· ·knew specifically that Devin Kelley proposed an

21· ·increased risk of harm to people in your unit at the

22· ·base?

23· · · · ·A.· ·That's --

24· · · · · MR. FURMAN:· Objection to form; you can

25· ·answer.



·1· · · · ·A.· ·That's correct.

·2· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· Let me -- let

·3· ·me take a step back, if I can.· Mr. Furman provided

·4· ·me with a document that doesn't have a Bates stamp

·5· ·number on it, but I'm sure -- and I -- I think I've

·6· ·seen this before, but this looks like a document

·7· ·that was produced to us in this case.

·8· · · · · But you had specifically said that you had

·9· ·reviewed this document.· And so, if you don't mind

10· ·looking at it and just tell me what it is.· I'm

11· ·going to hand you Exhibit No. 4.

12· · · · · (Deposition Exhibit 4 was marked for

13· ·identification.)

14· · · · ·A.· ·Okay.· So it's a Duty Status Change.

15· · · · ·Q.· ·(By Mr. Alsaffar)· Um-hum.

16· · · · ·A.· ·So it's an electronically signed duty

17· ·status change changing Airman Devin Kelley's duty

18· ·status from military confinement as a sentenced

19· ·prisoner to present for duty.

20· · · · · So this would have likely been done in the

21· ·personnel system upon his return from the brig at

22· ·Mira Mar.

23· · · · ·Q.· ·Did -- does it -- what is the date of

24· ·this document, if you can tell me?· It's got a

25· ·backside to it just so you know, Colonel.



·1· · · · ·A.· ·Yes.· So it is digitally signed.· The

·2· ·first digital signature is on 1 April 2013, and the

·3· ·last digital signature is on 4 April 2013.

·4· · · · ·Q.· ·Who are the digital signatures on that

·5· ·document?

·6· · · · ·A.· ·They are from Senior Airman Aviane, from

·7· ·myself, Lieutenant Colonel then, Robert Bearden,

·8· ·from Staff Sergeant Vargas.· Senior Airman Aviane,

·9· ·Staff Sergeant Vargas.

10· · · · · Civilian Denise Foley, Airman First Class

11· ·Lawrence, Staff Sergeant Ramirez.· GS-7, civilian

12· ·Evelyn Kemp, Staff Sergeant Vargas, again.· And then

13· ·a Tech Sergeant Shannon.

14· · · · ·Q.· ·What is the significance of this

15· ·document and why did you review it, if you know, in

16· ·preparation for your deposition?

17· · · · ·A.· ·So --

18· · · · · (Mr. Demerath left the deposition room.)

19· · · · · MR. FURMAN:· And I'm just going to instruct

20· ·you not to -- if I told you anything, not to repeat

21· ·that.· It's your understanding of the document.

22· · · · · MR. ALSAFFAR:· I agree.

23· · · · · THE DEPONENT:· I understand.

24· · · · ·A.· ·So, I don't -- from preparation, I don't

25· ·have anything from preparation for deposition, but



·1· ·by looking at it, it's a -- it's a military document

·2· ·used to change an individual's status.

·3· · · · · So I'd like to say just about every day in

·4· ·your time on active duty is accounted for, you're

·5· ·either in a leave status, present for duty,

·6· ·et cetera, et cetera.

·7· · · · · And so this is changing his status from

·8· ·having been a prisoner to being present for duty.

·9· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.

10· · · · ·A.· ·So my assumption, given the date of 31

11· ·March at 925 hours for the effective date of when

12· ·this happened, was this would be when he came back

13· ·from Mira Mar and is being out-processed, which is

14· ·likely why it's going through all the Air Force

15· ·personnel center and that kind of thing.

16· · · · · So it's -- it's my understanding -- I'm not

17· ·an Air Force personnel, it's my understanding, this

18· ·would be to change his status to, Okay, now he's

19· ·back in the unit --

20· · · · ·Q.· ·Um-hum.

21· · · · ·A.· ·-- which then allows us as the unit to

22· ·work through our personnel flight, military

23· ·personnel flight to out-process him from the Air

24· ·Force.

25· · · · ·Q.· ·Okay.· At this stage in the



·1· ·out-processing process after he served his sentence,

·2· ·he's released from prison, he's back on base to be

·3· ·out-processed, what, if anything, did you do, either

·4· ·your command or anyone under your command, do to

·5· ·ensure that Devin Kelley's fingerprints were either

·6· ·taken at that point, processed at that point, or

·7· ·submitted to the FBI?

·8· · · · ·A.· ·So, my -- my command, as the -- you

·9· ·know, the LRS, Logistics Readiness Squadron, did not

10· ·have any responsibility for taking his fingerprints

11· ·or submitting his fingerprints in any kind of

12· ·database.· That's outside our role.

13· · · · · So, you know, not unlike this duty status

14· ·change that has to go to other offices to be

15· ·processed, that would have been handled by another

16· ·office.

17· · · · ·Q.· ·Where -- would Devin Kelley, when he was

18· ·going through out-processing at Holloman Air Force

19· ·Base around April 2013, would he have been required

20· ·at Holloman Air Force Base to go to those other

21· ·squadrons, like the 49th Security Forces or the

22· ·AFOSI detachment to ensure that those things,

23· ·fingerprints, conviction reporting to the FBI were

24· ·done before you let him free?

25· · · · ·A.· ·So, I don't know.· I -- it's unlikely to



·1· ·me that he would have had to go to OSI and Security

·2· ·Forces, because he had previously been convicted, he

·3· ·had served his time and now he's out-processing.

·4· · · · · There is a process so -- where we have an

·5· ·out-processing checklist.· And, typically, your

·6· ·typical situation is that, you know, a member comes

·7· ·back -- I say -- I say "typical" and I'll -- I will

·8· ·give you some clarity on that here in a second -- a

·9· ·member comes back from jail.

10· · · · · You assign an escort.· You give them the

11· ·checklist and the escort makes sure they get around

12· ·to all of the locations on the checklist to be

13· ·properly out-processed from the base.

14· · · · · The specificity that I offered on "typical,"

15· ·is what was atypical in this case, as you've seen in

16· ·the -- the memorandum I signed is that I asked the

17· ·Security Forces Squadron to provide a guard in

18· ·addition.

19· · · · · What is on that out-processing checklist and

20· ·all the agencies that they have to go see, I'm

21· ·unaware of, but I -- I do think it would be unlikely

22· ·that he would have had to go to see those agencies

23· ·unless there was something, you know, that he had to

24· ·pick up from them or something like that.

25· · · · · (Mr. Demerath returned to the deposition



·1· ·room.)

·2· · · · ·Q.· ·(By Mr. Alsaffar)· Was there anything on

·3· ·your out-processing checklist that would have drawn

·4· ·your attention to anything related to

·5· ·fingerprint-processing submission or conviction

·6· ·reporting to the FBI to make sure that was done

·7· ·before he was set free?

·8· · · · ·A.· ·I don't know.

·9· · · · ·Q.· ·You'd have -- you don't know --

10· · · · ·A.· ·I don't know because I don't know what

11· ·was all on that out-processing checklist.

12· · · · ·Q.· ·Where can I find this out-processing

13· ·checklist (indicating) that was used --

14· · · · ·A.· ·So --

15· · · · ·Q.· ·-- that was used at Holloman Air Force

16· ·Base at the time that Devin Kelley was being

17· ·out-processed?

18· · · · ·A.· ·So, the out-processing checklist would

19· ·have likely been generated by our military personnel

20· ·flight --

21· · · · ·Q.· ·Um-hum.

22· · · · ·A.· ·-- which was part of our Force Support

23· ·Squadron, so another squadron on base, would have

24· ·given, you know, the First Sergeant, and, Here's the

25· ·out-processing checklist.



·1· · · · · He would have likely given it to the escort,

·2· ·and then the escort would have been going around

·3· ·with the individual, but the military personnel

·4· ·flight is typically at -- I would go so far to say

·5· ·at every Air Force Base I've been assigned to that I

·6· ·can remember, that's who manages the out-processing

·7· ·checklist.

·8· · · · ·Q.· ·Okay.· So the -- a good place to look --

·9· · · · ·A.· ·Yes, sir.

10· · · · ·Q.· ·-- to find this out-processing checklist

11· ·at Holloman Air Force Base would be the military

12· ·personnel flight?

13· · · · ·A.· ·Yes, sir.

14· · · · ·Q.· ·Now, it may be there, but that's a good

15· ·place to look for it --

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·-- that's a start.· Okay.· Now, in this

18· ·particular situation with Devin Kelley because --

19· ·and please correct me if I'm being inaccurate -- but

20· ·because of the specific threat that he posed to

21· ·people on base in your unit, you actually had a

22· ·specific Security Forces -- 49th Security Forces

23· ·person there at all times with Devin Kelley during

24· ·out-processing --

25· · · · ·A.· ·Because --



·1· · · · ·Q.· ·-- first of all; is that correct?

·2· · · · ·A.· ·That is -- I -- that is mostly correct.

·3· ·I would just clarify.

·4· · · · ·Q.· ·Go ahead.

·5· · · · ·A.· ·Because Sergeant Wolfe made me aware of

·6· ·prior threats he had made against our unit, so you

·7· ·said the base, I'm not aware that he had made any

·8· ·against the base.

·9· · · · ·Q.· ·Well, the unit's in the base.

10· · · · ·A.· ·But the unit is --

11· · · · ·Q.· ·Yes --

12· · · · ·A.· ·-- on the base --

13· · · · ·Q.· ·Yes.

14· · · · ·A.· ·-- but, to me, there is a difference

15· ·there --

16· · · · ·Q.· ·Sure.

17· · · · ·A.· ·-- between having threatened to shoot

18· ·people up on the base versus the leadership in the

19· ·unit.

20· · · · · Because of that threat, yes, sir, you -- you

21· ·stated correctly that I asked the Security Forces

22· ·Squadron to provided an armed guard, in addition to

23· ·the escort, which would have been typical.

24· · · · ·Q.· ·Okay.· So you had an escort, which is

25· ·typical.· And then you had a -- specifically, had an



·1· ·armed guard from the 49th Security Forces also

·2· ·present, which is atypical for Devin Kelley?· You

·3· ·had that for Devin Kelley?

·4· · · · ·A.· ·Yes, sir.

·5· · · · ·Q.· ·All right.· So, can you tell me the

·6· ·process you went through to -- prior to Devin Kelley

·7· ·getting there for out-processing to notify the 49th

·8· ·Security Forces that you needed someone there, and

·9· ·tell me how that happened.

10· · · · ·A.· ·So, I don't remember for sure.· I likely

11· ·either called the fellow squadron commander, so the

12· ·commander of the Security Forces Squadron, or

13· ·emailed and made my request, one of those two.

14· · · · ·Q.· ·Okay.· Let me make sure I understand

15· ·this correctly.

16· · · · · So, in order to get a Security Forces armed

17· ·guard to escort and be present with Devin Kelley at

18· ·the times during out-processing before he was

19· ·released into the public, you would have either

20· ·called or emailed the 49th Security Forces Squadron

21· ·commander at Holloman -- Holloman Air Force Base?

22· · · · ·A.· ·Yes, sir.· That's correct.

23· · · · ·Q.· ·And it's okay if you don't remember at

24· ·the time when this was going on, do you know who --

25· ·do you remember who the 49th Security Forces



·1· ·commander was?

·2· · · · ·A.· ·I didn't remember until yesterday and I

·3· ·saw the documents.· It was lieutenant Colonel Boyd.

·4· ·And I think I knew him as Woody.

·5· · · · ·Q.· ·Okay.· Okay.· And when you contacted the

·6· ·49th Security Forces commander about Devin Kelley

·7· ·needing an armed guard to protect his -- the unit,

·8· ·what, if anything, did the 49th Security Forces

·9· ·discuss with you about his fingerprint status, his

10· ·conviction reporting status to the FBI?

11· · · · ·A.· ·I don't remember any discussion about

12· ·that.

13· · · · ·Q.· ·Okay.· And, at that time, in April 2013,

14· ·when the Security Forces was brought in to guard and

15· ·escort Devin Kelley to protect the unit, did they

16· ·provide you with any information, checklist or

17· ·any -- any other investigative from Security Forces

18· ·to check on whether those fingerprints and

19· ·convictions were submitted to the FBI?

20· · · · ·A.· ·No, sir.

21· · · · ·Q.· ·Okay.· So let's go back to -- well, back

22· ·in time a little bit.· I kind of want to reverse

23· ·engineer your knowledge and what was going on at the

24· ·49th during this time period that Devin Kelley was

25· ·being investigated for these various criminal acts



·1· ·at Holloman Air Force Base.

·2· · · · · Let's start in June 2011 -- are you doing

·3· ·okay, by the way?

·4· · · · ·A.· ·I'm doing fine.

·5· · · · ·Q.· ·Okay.· I'm going to hand you

·6· ·Exhibit No. 7.

·7· · · · · (Deposition Exhibit 7 was marked for

·8· ·identification.)

·9· · · · ·A.· ·Thank you.

10· · · · ·Q.· ·(By Mr. Alsaffar)· Exhibit -- you're

11· ·welcome.· Exhibit No. 7, Colonel, is marked USA

12· ·14794; do you see that at the bottom right?

13· · · · ·A.· ·Yes.

14· · · · ·Q.· ·And I -- I -- just so you know what that

15· ·is on the bottom right, that is a litigation number

16· ·that is specific to this case.

17· · · · · What -- when you see a USA followed by a

18· ·number, that means that the United States of America

19· ·provided this document to me?

20· · · · ·A.· ·Okay.

21· · · · ·Q.· ·And that they provided it in response to

22· ·a legal -- essentially, a legal subpoena for the

23· ·government to produce relevant documents to us.· And

24· ·so whenever you see the word "USA," that's not

25· ·something I found or produced, that's something the



·1· ·United States of America produced so that we could

·2· ·look at it.

·3· · · · ·A.· ·Okay.

·4· · · · ·Q.· ·Okay?· All right.· So if you look at

·5· ·this June 15, 2011, memorandum, do you see at the

·6· ·top, it says it's "For 49 Logistics Readiness

·7· ·Squadron," do you see that?

·8· · · · ·A.· ·Yes, sir.

·9· · · · ·Q.· ·And do you see at the top, there's a --

10· ·it looks like an initial-type signature?· And I

11· ·think it says August 2011 --

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·-- or something like that.· Do -- do you

14· ·see where I'm talking about?

15· · · · ·A.· ·Yes, I do.

16· · · · ·Q.· ·Do you know what that is?· Is that

17· ·something you-all did just to notify to --

18· · · · ·A.· ·I do, so --

19· · · · ·Q.· ·Okay.· Tell me what that is.

20· · · · ·A.· ·So the one with the diamond is a First

21· ·Sergeant stamp.

22· · · · ·Q.· ·Ah, that's what that is.· That's the

23· ·first time anyone's told me that.· Okay.

24· · · · ·A.· ·So -- so that's a First Sergeant stamp

25· ·with initials and a date.· So I think the -- the



·1· ·reasonable conclusion is that's the date that a

·2· ·First Sergeant got this and looked at it.

·3· · · · ·Q.· ·All right.· So whoever the First

·4· ·Sergeant was at the time of August 2011, when we see

·5· ·a diamond like that with a signature, that means

·6· ·some First Sergeant has received the document,

·7· ·signed it, seen the document?

·8· · · · ·A.· ·I think that's a reasonable conclusion.

·9· · · · ·Q.· ·Okay.· So going back to the actual

10· ·document, it's for the 49th Logistics Readiness

11· ·Squadron, which was the squadron that you were

12· ·commander of in the time period June 2012 through

13· ·2014, correct?

14· · · · ·A.· ·That's correct.

15· · · · ·Q.· ·That's your squadron.· And this is from

16· ·AFOSI, Detachment 225, right?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·Now, tell me, just -- just for the

19· ·record, what's AFOSI Detachment 225?

20· · · · ·A.· ·That's the Air Force Office of Special

21· ·Investigations at Holloman Air Force Base.

22· · · · ·Q.· ·All right.· And the -- the AFOSI, those

23· ·are the -- the agents on base who investigate airmen

24· ·and air women who are involved in possible criminal

25· ·acts, correct?



·1· · · · ·A.· ·Correct.

·2· · · · ·Q.· ·Okay.· And so this notification is from

·3· ·James Hoy, Special Agent, Superintendent of

·4· ·Detachment 20 -- 225, correct?

·5· · · · ·A.· ·Correct.

·6· · · · ·Q.· ·And, essentially, what this document

·7· ·is -- is telling you, is as of June 15, 2011, it's

·8· ·telling the 49th LRS at Holloman -- Holloman Air

·9· ·Force Base that one of your airmen in your command

10· ·in -- in the LRS Squadron, Devin Kelley, is being

11· ·investigated for criminal -- potential criminal

12· ·conduct, correct?

13· · · · ·A.· ·That's correct, but I'd like to offer

14· ·some clarity.

15· · · · ·Q.· ·Please.

16· · · · ·A.· ·So, it's -- it's notifying the squadron

17· ·commander at the time that one of the airmen in his

18· ·command --

19· · · · ·Q.· ·Right.

20· · · · ·A.· ·-- is being investigated; I wasn't

21· ·there.

22· · · · ·Q.· ·And, at this time, June 15th, 2011,

23· ·would this be Lieutenant Colonel Marconi was the

24· ·commander of the LRS 49th at that time?

25· · · · ·A.· ·That's correct.



·1· · · · ·Q.· ·All right.· And then you were in his

·2· ·position, June 2012 to June 2014?

·3· · · · ·A.· ·That's correct.

·4· · · · ·Q.· ·Okay.· So, in any event, what this is --

·5· ·this is letting the commander -- and it says "FOR

·6· ·THE COMMANDER" here at the bottom above James Hoy's

·7· ·signature, this is a memorandum for the commander of

·8· ·the 49th LRS at Holloman Air Force Base on

·9· ·June 15th, 2011, notifying the 49th LRS that Devin

10· ·Kelley is under a criminal investigation?

11· · · · ·A.· ·Correct.· The only additional clarity --

12· ·and I apologize if I keep offering clarity -- where

13· ·it says "FOR THE COMMANDER," that doesn't mean that

14· ·it's for the squadron commander, that means that

15· ·James Hoy, who's the superintendent, is signing it

16· ·for the commander of the OSI detachment, that's what

17· ·"FOR THE COMMANDER" there means, but the memorandum

18· ·is addressed to the squadron.

19· · · · ·Q.· ·All right.

20· · · · ·A.· ·So it -- it would have gone to the

21· ·squadron.

22· · · · ·Q.· ·Okay.· And -- and that's actually --

23· ·something like that is helpful because no one's

24· ·telling us what any of these things mean --

25· · · · ·A.· ·Right.



·1· · · · ·Q.· ·-- unless you do or others do, so that's

·2· ·helpful.

·3· · · · · I guess my -- just the bottom line here is

·4· ·the 49th Logistics Readiness Squadron was being

·5· ·informed and it's been received, that as of June 15,

·6· ·2011, Devin Kelley is being investigated by the

·7· ·AFOSI Detachment 20 -- 225 for potential criminal

·8· ·conduct?

·9· · · · ·A.· ·That is correct.

10· · · · ·Q.· ·Okay.· And -- by the way, did you know

11· ·James Hoy?· Did you ever come across James Hoy?

12· · · · ·A.· ·I may have come across him.· I don't

13· ·remember a James Hoy.

14· · · · ·Q.· ·Where is Detachment 225 on Holloman Air

15· ·Force Base in relation to where you worked at the

16· ·49th LRS at Holloman?

17· · · · ·A.· ·So, at the time, it was down the street.

18· ·I would -- I would hate to try to hazard a guess how

19· ·far.· A separate building.

20· · · · · It's relatively close, but a slightly

21· ·different part of the base.· You had to drive to get

22· ·there.

23· · · · ·Q.· ·Okay.· So, down the road, short drive

24· ·from where you were located?

25· · · · ·A.· ·Correct.



·1· · · · ·Q.· ·Okay.· Let me hand you Exhibit No. 8.

·2· · · · · (Deposition Exhibit 8 was marked for

·3· ·identification.)

·4· · · · ·Q.· ·(By Mr. Alsaffar)· Now, Exhibit No. 8 is

·5· ·a memorandum for 49 LRS/CC, and does that stand for

·6· ·49th Logistics Readiness Squadron command?

·7· · · · ·A.· ·Commander, yes, sir.

·8· · · · ·Q.· ·Okay.· And it's dated October 21st,

·9· ·2011, correct?

10· · · · ·A.· ·Correct.

11· · · · ·Q.· ·And again, I think you -- this document

12· ·No. 8 is signed by Commander Marconi at the bottom;

13· ·do you see?

14· · · · ·A.· ·It is signed.· I don't know that that's

15· ·Frank's signature, but there is a big M there.

16· · · · ·Q.· ·Okay.· Well --

17· · · · ·A.· ·Wait, no, no.· It is -- it's got his

18· ·stamp underneath it.· Yes --

19· · · · ·Q.· ·It does --

20· · · · ·A.· ·-- I apologize.· I apologize.· Yes.

21· ·It's got his stamp so that's signed by Frank.

22· · · · ·Q.· ·I wouldn't have asked you to interpret

23· ·that -- the signatures, so I -- but I should have

24· ·alerted you to the electronic signatures.

25· · · · · So this is an elect- -- this is a -- this



·1· ·October 21st, 2011, letter is signed by Commander

·2· ·Marconi -- signed on -- on the same day,

·3· ·October 21st, 2011, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Okay.· And this is a letter that was

·6· ·sent from the 49th WG/CV, correct?

·7· · · · ·A.· ·That's correct.

·8· · · · ·Q.· ·And tell me what that is.

·9· · · · ·A.· ·That is the 49th Wing Vice Commander.

10· · · · ·Q.· ·And I believe you told me early in the

11· ·deposition that that's a level above your command in

12· ·terms of supervisory review, correct?

13· · · · ·A.· ·That's correct.· So, this would have

14· ·been the vice commander of the wing, then you have

15· ·the group, then you have the squadron.· So two

16· ·levels up from the squadron.

17· · · · ·Q.· ·And the -- the subject of this relates

18· ·to -- it says, "Central Registry Board Incident

19· ·Determination," CRB for -- for -- for short.

20· · · · · Now, do you -- do you know what the CRB is?

21· · · · ·A.· ·Yes, sir.

22· · · · ·Q.· ·Tell me what your understanding of it

23· ·is.

24· · · · ·A.· ·So, the Central Registry Board is a

25· ·board that meets to consider primarily domestic



·1· ·abuse cases.· And it is a nondisciplinary and it's

·2· ·not judicial, it's administrative in nature.

·3· · · · · And we use it in the Air Force to determine

·4· ·whether acts meet certain criteria.· And if they

·5· ·meet those criteria for, say, domestic abuse, then

·6· ·there's a central registry database that those names

·7· ·can be put in.

·8· · · · · And then that -- what that allows for is, for

·9· ·example, if I was an airman on active duty and I had

10· ·a case that meet, and then I'm separated, and I come

11· ·back and apply for a civilian position, for example,

12· ·at a child development center --

13· · · · ·Q.· ·Right.

14· · · · ·A.· ·-- then if it -- if they -- when they

15· ·run the check, if it pops up in the central --

16· ·the -- if I've got a central registry in a case that

17· ·met, then there's an alert that, for example, in the

18· ·case of domestic abuse, that might not be the person

19· ·you want working with children --

20· · · · ·Q.· ·Right.

21· · · · ·A.· ·-- because they had a case that

22· ·previously met criteria for a central registry

23· ·board.

24· · · · ·Q.· ·Would that alert system or that system

25· ·you're talking about, be available to you, as a



·1· ·commander of the 49th LRS, if you had someone in

·2· ·your command who was put into that database?

·3· · · · ·A.· ·No, not -- not really.· So, you know, it

·4· ·would be more if -- if I was in another squadron

·5· ·that had workers in the child development center, so

·6· ·in that case, like a Force Support Squadron, there

·7· ·would be -- and I -- I don't know.· I'm -- I'm

·8· ·speaking out of my lane here, because I've

·9· ·participated in the central registry board, I never

10· ·had to use the -- the registry itself --

11· · · · ·Q.· ·Right.

12· · · · ·A.· ·-- but my understanding is that, you

13· ·know, the hiring process for, like, in the

14· ·civilian-personnel world, they have a way to check

15· ·that, but in my experience as a commander, I've

16· ·never had access to the database to check someone,

17· ·if that helps.

18· · · · ·Q.· ·Yes, that helps.· So you served on a --

19· ·on a central registry board before?

20· · · · ·A.· ·Yes.· In fact, in my role now as a vice

21· ·commander, I chair it at the Air Force Academy.· So

22· ·I do this once a month for all the cases that we

23· ·have.

24· · · · ·Q.· ·And my understanding in reading through

25· ·this sort of mandatory various instructions for the



·1· ·Air Force on this kind of board is that the --

·2· ·the -- one of the commanders, whether it's from the

·3· ·wing or from -- or from right below them, they put

·4· ·together sort of a collection of individuals,

·5· ·including this judge advocate's office, the -- the

·6· ·squadron Security Forces and OSI to be on this board

·7· ·and serve?

·8· · · · ·A.· ·That's correct.· The Air Force

·9· ·instruction spells out specific members.· And there

10· ·are voting and nonvoting members on the board.· And

11· ·they hear cases like domestic abuse.

12· · · · ·Q.· ·Right.

13· · · · ·A.· ·And they go through a decision tree

14· ·that's provided by the Air Force, it's all

15· ·electronic.

16· · · · · And then the members vote whether or not they

17· ·believe that it meets individual criteria.· And then

18· ·the computer system, at the end, will tell you,

19· ·based on all the individual criteria, whether the

20· ·case meets or does not meet criteria, or the other

21· ·option that the board has is to defer.

22· · · · · So just like on your Exhibit 8 --

23· · · · ·Q.· ·Um-hum.

24· · · · ·A.· ·-- here, there's always a choice for

25· ·the -- the board president to sign -- to circle,



·1· ·deferred, met or did not meet criteria.

·2· · · · ·Q.· ·Okay.· And -- and what -- what you're

·3· ·talking about is is that the CRB, part of their job

·4· ·is to participate in maintaining a central registry

·5· ·of all reported domestic abuse and child

·6· ·maltreatment incidents that might -- that meet

·7· ·criteria for maltreatment at the installation CRB?

·8· · · · ·A.· ·That's correct.

·9· · · · ·Q.· ·Okay.· And the -- let's go back to

10· ·Exhibit No. 8, so -- just to put a bow on it.

11· · · · · On October 21st, 2011, the 49th Wing Vice

12· ·Commander is sending a memo to the 49th LRS at

13· ·Holloman Air Force Base that -- that the CRB met, in

14· ·relation to Devin Kelley on October 21st, 2011, to

15· ·review incident involving Devin Kelley, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And the allegation was child physical

18· ·maltreatment by Devin Kelley, correct?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·And the board, the CRB board, determined

21· ·the incident "met criteria for child physical

22· ·maltreatment and entry into the DoD Central Registry

23· ·database," correct?

24· · · · ·A.· ·Yes, sir.

25· · · · ·Q.· ·Okay.· So at that point, the CRB has



·1· ·determined that there are reasonable grounds that --

·2· ·that Devin -- to believe that Devin Kelley had

·3· ·committed child maltreatment at that time?

·4· · · · · MR. FURMAN:· Objection to form; you can

·5· ·answer.

·6· · · · · MR. ALSAFFAR:· You can answer.

·7· · · · ·A.· ·So, they would have determined -- so, if

·8· ·I understood what you said --

·9· · · · ·Q.· ·(By Mr. Alsaffar)· Right.

10· · · · ·A.· ·-- they would have determined that he

11· ·committed child maltreatment.· So I think the way

12· ·the instruction would spell it out is they've

13· ·determined that it met criteria for child

14· ·maltreatment.

15· · · · · And I think that's -- matters because the

16· ·burden of proof --

17· · · · ·Q.· ·Um-hum.

18· · · · ·A.· ·-- in a central registry board is

19· ·different because it is administrative.· So I think

20· ·that's --

21· · · · ·Q.· ·Right.· And -- and that's sort of the

22· ·phrase is, I'm using, too, is not the elevated

23· ·phrase of conviction, either, by the way --

24· · · · ·A.· ·Right, right.

25· · · · ·Q.· ·-- it's a totally different one.· So you



·1· ·said the criteria --

·2· · · · ·A.· ·It -- it would --

·3· · · · ·Q.· ·What are the criteria to make a

·4· ·determination that (indicating) -- it's okay.· No,

·5· ·no, no.· You're -- again, I'm not being rude, I'm

·6· ·doing the (indicating) rude thing, but I'm not meant

·7· ·to be rude; I'm just letting you know I'm still --

·8· ·still working on the question.

·9· · · · · So, I know, you -- as vice commander, you

10· ·actually sit on one of these boards.· So what are

11· ·the actual criteria that would make the CRB, the

12· ·board, determine, yes, we -- we have someone here

13· ·like Devin Kelley who we believe meets the criteria

14· ·for child maltreatment; therefore we're reporting it

15· ·to the database?· What's the level of standard?

16· · · · ·A.· ·So, it is -- what is the right legal

17· ·terminology?· There is a legal level of proof, and I

18· ·cannot remember the term that the instruction uses.

19· · · · ·Q.· ·Is it probable cause --

20· · · · ·A.· ·It is not -- it's not beyond reasonable

21· ·doubt.

22· · · · ·Q.· ·Is it probable cause?

23· · · · ·A.· ·I think it's probable cause.· So the way

24· ·we always talked about it is, if you were greater

25· ·than 50 percent, if you're greater than 50 percent



·1· ·confident that it happened, you know, 51 percent,

·2· ·then -- then it likely happened.

·3· · · · · To get back to your question, so that's -- I

·4· ·think that -- that answers your question.· That's

·5· ·the criteria we use, is we use a probable cause, 51

·6· ·percent criteria.

·7· · · · ·Q.· ·Okay.

·8· · · · ·A.· ·But the -- when you go through the

·9· ·registry board, it takes you -- it's a decision

10· ·tree, it's a set of questions -- and it takes you --

11· ·it asks you about something and then it gives you

12· ·a -- a long list of examples.

13· · · · · And so the board members are voting whether

14· ·they think it's likely that that happened, you know,

15· ·based on that.

16· · · · · And so I -- I guess -- all I'm trying to

17· ·offer, the clarity, is that you know don't walk away

18· ·from there saying that, you know -- you don't walk

19· ·away from there saying somebody committed a certain

20· ·act; you walk away from there with, it's more likely

21· ·than not that that happened.

22· · · · · And so we're going to put them in the central

23· ·registry for protection's sake in the future.

24· · · · ·Q.· ·Got it.· So, to put a pin on that, on

25· ·October 21st, 2011, the CRB made a determination



·1· ·that there was probable cause that Devin Kelley was

·2· ·involved in child maltreatment, so the criteria for

·3· ·the CRB reporting was met?

·4· · · · ·A.· ·Yes, sir.

·5· · · · ·Q.· ·All right.· Let's move on to the next --

·6· ·the next date that I wanted to ask you about.· And I

·7· ·think that was the February -- so we're going to

·8· ·skip forward a little bit, a few months, to February

·9· ·2012.· Give me a -- a beat here to get this on.

10· · · · · MR. ALSAFFAR:· And while I do this, would you

11· ·mind going in and numbering about five or six more

12· ·just so we can stay head of the curve.

13· · · · · And I know we've been going -- how long have

14· ·we been, Justin, about?

15· · · · · MR. FURMAN:· Hour, 15.

16· · · · · MR. ALSAFFAR:· Hour, 15?· Are you good?

17· · · · · THE DEPONENT:· I'm good.

18· · · · · MR. ALSAFFAR:· Okay.· Are you good?

19· · · · · (Deposition Exhibit 9 was marked for

20· ·identification.)

21· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· Let me --

22· ·Colonel, I handed you -- did I hand you -- I did

23· ·not.

24· · · · · I'm handing you Exhibit No. 9.· Real quickly,

25· ·do you remember --



·1· · · · · MR. FURMAN:· Do you want the highlighted one?

·2· · · · · MR. ALSAFFAR:· You know what, I should do

·3· ·that.· That's easier.· Thank you, Austin.

·4· · · · · MR. FURMAN:· No problem.

·5· · · · · MR. ALSAFFAR:· It's been a long day.

·6· · · · · MR. FURMAN:· Agreed.· We can agree for once.

·7· · · · ·Q.· ·(By Mr. Alsaffar)· Did you go to -- you

·8· ·said you were from Oklahoma, Colonel.· Please tell

·9· ·me you didn't go to OU?

10· · · · ·A.· ·I did not.· I went to the Oklahoma State

11· ·University.

12· · · · ·Q.· ·All right.· Thank, God.· That is

13· ·tolerable.· I'm a UT Longhorn, so --

14· · · · ·A.· ·Okay.

15· · · · ·Q.· ·-- when you said Oklahoma -- and I got

16· ·to admit, I got a little red.· I got a little red

17· ·under the collar.

18· · · · ·A.· ·Okay.

19· · · · ·Q.· ·But I said, you know what, he probably

20· ·went to the better Oklahoma school where the mullet

21· ·controls and rides everything.

22· · · · · The mullet is the coach, Gundy, their

23· ·football coach.· He's fantastic.· Amazing.· We tried

24· ·to get him but he wouldn't come.

25· · · · · All right.· I'm handing you Exhibit No. 9.



·1· ·It's a letter, memorandum, dated February 16th,

·2· ·2012.· And this one is actually a memorandum for

·3· ·Devin Kelley, specifically, correct?

·4· · · · ·A.· ·That's correct.

·5· · · · ·Q.· ·And it's on the front and back.· I'm

·6· ·trying to save some trees.· And it's from -- do you

·7· ·see on the back that it says this letter, this

·8· ·memorandum, is from John De Laura, 2d Lieutenant,

·9· ·U.S. Air Force; do you know who that is?

10· · · · ·A.· ·Yes.

11· · · · ·Q.· ·Okay.· Can you tell me who that is?

12· · · · ·A.· ·Yes.· So we call him Art.· So Art was --

13· ·by the time I got there, I think he was a First

14· ·Lieutenant.· And so he was one of the officers in

15· ·the squadron at the time.

16· · · · ·Q.· ·What's OIC Distribution?

17· · · · ·A.· ·Officer in Charge --

18· · · · ·Q.· ·Okay.

19· · · · ·A.· ·-- of Distribution.· So below the flight

20· ·level, you have elements --

21· · · · ·Q.· ·Right.

22· · · · ·A.· ·-- and so that was an element within the

23· ·material management flight.

24· · · · ·Q.· ·Did you know that --

25· · · · ·A.· ·Or no, sorry.· The distribution flight.



·1· · · · ·Q.· ·Got it.· Did you know Valorie Rowe?

·2· · · · ·A.· ·Valorie Rowe does not ring a bell to me.

·3· ·No, I don't think I knew Valorie Rowe.

·4· · · · ·Q.· ·I'm just going to represent to you that

·5· ·she was at some level, one of Devin Kelley's

·6· ·supervisors when he was at the 49th LRS.

·7· · · · · She was one of his -- well, one of his

·8· ·supervisors, I just don't know what level, but --

·9· · · · ·A.· ·Right.

10· · · · ·Q.· ·-- but a supervisor had some kind of

11· ·responsibility for his job duties while he was at

12· ·the 49th LRS.

13· · · · · But let me direct your attention back to that

14· ·document.· This is dated February 16th, 2012, a memo

15· ·for Devin Kelley.

16· · · · · And it's from -- again, from 49 LRS -- that's

17· ·the squadron, the Logistics Readiness Squadron --

18· ·/LGRD; do you know what LGRD stands for?

19· · · · ·A.· ·The Deployment and Distribution Flight.

20· · · · ·Q.· ·Okay.· The subject is a Letter of

21· ·Reprimand.· Okay?· I want to turn your attention to

22· ·that.· I'm going to read some parts of it.

23· · · · · It states that, On February 3rd, 2012, you

24· ·were briefed by Ms. Valorie Rowe; do you see that?

25· · · · ·A.· ·Yes, sir.



·1· · · · ·Q.· ·And I want you to go a little bit down

·2· ·towards the bottom of Paragraph 1 where it says,

·3· ·"You left the office"; do you see that?

·4· · · · ·A.· ·I do.

·5· · · · ·Q.· ·It states, You left the office and

·6· ·disrespectfully stated, quote, I know, you told me

·7· ·three times already!, end quote.· After leaving the

·8· ·office you stated, quote, She's a fucking bitch, end

·9· ·quote; do you see that?

10· · · · ·A.· ·I do.

11· · · · ·Q.· ·Okay.· And I apologize for the language,

12· ·I'm just reading, just for the record, directly

13· ·what's reported in this letter.· Okay?

14· · · · ·A.· ·I understand.

15· · · · ·Q.· ·Okay.· And so this is a reprimand letter

16· ·for Devin Kelley's conduct, February 16th, 2012,

17· ·towards one of his female supervisors, correct?

18· · · · ·A.· ·Correct.

19· · · · · MR. ALSAFFAR:· And that's probably a good

20· ·time to take a break because we're about to go into

21· ·something around that time frame, so if you want to

22· ·take a few minutes just to go to the restroom, get

23· ·some water.· Let's do it.

24· · · · · THE VIDEOGRAPHER:· Okay.· We're going off the

25· ·record.· The time is 4:38.



·1· · · · · (Recess taken.)

·2· · · · · THE VIDEOGRAPHER:· We're now back on the

·3· ·record.· The time is 4:46.

·4· · · · · MR. ALSAFFAR:· Okay, Colonel, you ready?

·5· · · · · THE DEPONENT:· Yes, sir.

·6· · · · ·Q.· ·(By Mr. Alsaffar)· We were -- we were

·7· ·just talking about Exhibit No. 9.· And one thing I

·8· ·didn't ask you about, the other -- the other memos

·9· ·that are all in front of you there that were to the

10· ·49th LRS and received by the 49 -- one thing I

11· ·didn't ask you is, where are these put?

12· · · · · Like what file do these memos that you get

13· ·from command or from other parts of the base

14· ·regarding your airmen or air women, especially ones

15· ·like this that regard serious issues, where do those

16· ·go at your command?

17· · · · ·A.· ·So, it -- it would depend.· Like, this

18· ·letter of reprimand (indicating) would go into the

19· ·airman's personal information file or PIF.· So --

20· ·and then, that's where most of them would go.

21· · · · · At -- at certain points, a commander might

22· ·establish a UIF, an Unfavorable Information File,

23· ·and then documents would go into there.

24· · · · · And there's specific criteria that I can't

25· ·tell you off the top of my head about which ones go



·1· ·into which file and how long they stay in those

·2· ·files.

·3· · · · · And, for example, when an airman changes to

·4· ·another permanent station, do they stay in or do

·5· ·they come out, that kind of thing.

·6· · · · · But that -- those things are detailed out in

·7· ·the regulations, but those -- those are examples of

·8· ·where these would go.

·9· · · · ·Q.· ·Okay.· So the Personal Information File

10· ·or PIF and also unfavorable information file, as

11· ·well?

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·And I -- I know I have seen a

14· ·Unfavorable Information File that that -- for Devin

15· ·Kelley?

16· · · · ·A.· ·Okay.

17· · · · ·Q.· ·But I don't know if I have seen a PIF

18· ·file.· Can you have both at the same time on an --

19· ·an individual?

20· · · · ·A.· ·Yes.· I -- I can't come up with a reason

21· ·why you couldn't.

22· · · · ·Q.· ·Okay.

23· · · · ·A.· ·And so I -- so the UIF, the Unfavorable

24· ·Information File is much more formal.· That's a

25· ·formal way for a command to create just that, you



·1· ·know, an unfavorable, a bad information file.

·2· · · · · So usually, when you've got a UIF created, an

·3· ·airman has got one or more bad things they've done,

·4· ·but, you know, if you're just had kind of

·5· ·run-of-the-mill letters of reprimand, you might not

·6· ·have created a UIF yet, but you could later and then

·7· ·you would have both.

·8· · · · · And then, the UIF, again, is much more

·9· ·formal, much more durable, it's going to stay around

10· ·longer.

11· · · · · PIF -- and we'd have to go look at the

12· ·instruction to get to the right language on this --

13· ·but, to my knowledge, usually, a PIF goes away when

14· ·a member leaves a duty station.· It's not permanent,

15· ·it doesn't have the permanency or the durability

16· ·that a UIF does.

17· · · · ·Q.· ·Okay.· And does a UIF have a permanency

18· ·or more of a durability because it generally

19· ·involves more serious allegations about whoever that

20· ·file is made for?

21· · · · ·A.· ·It -- it does, or there's accumulation

22· ·of things to -- so they're maybe not the severity,

23· ·but it may be the accumulation makes you, as a

24· ·commander, want to have some more things on file.

25· · · · ·Q.· ·Okay.· Thank you.· And I apologize if



·1· ·this sounds elementary, but it's important for us to

·2· ·understand the architecture and structure of -- of

·3· ·something that we're kind blind in, because we

·4· ·don't -- we're not there at Holloman and -- and we

·5· ·don't understand how things are organized.· So this

·6· ·is helpful.

·7· · · · · So, in that regard, let's stick with the UIF

·8· ·since we know -- and when I say UIF, sir, I'm sorry,

·9· ·I'm referring to Unfavorable Information File.· It

10· ·is okay if I refer to the UIF?

11· · · · ·A.· ·Absolutely.

12· · · · ·Q.· ·Okay.· In terms of Devin Kelley's UIF,

13· ·would you be able to tell me just where would that

14· ·be?· Where would we find that at Holloman Air Force

15· ·Base?

16· · · · ·A.· ·So, the Force Support Squadron, so a

17· ·different squadron on base, has in it --

18· · · · ·Q.· ·I'm sorry, sir, did you say force --

19· · · · ·A.· ·Force.

20· · · · ·Q.· ·-- or 4th?

21· · · · ·A.· ·Force.

22· · · · ·Q.· ·Okay.

23· · · · ·A.· ·Force.· So, the FSS, the 49th FSS, Force

24· ·Support Squadron, has a -- a flight within it called

25· ·the Military Personnel Flight.



·1· · · · · And when you established a UIF, again much

·2· ·more formal than that, they retain the records of

·3· ·UIFs and that's where documents are -- are put in.

·4· · · · ·Q.· ·I want to make sure I understand this

·5· ·correctly.· And again, if I don't, please, tell me.

·6· · · · · This flight within it that's called the

·7· ·Military Personnel Flight, where this UIF is -- is

·8· ·held, that's in the -- at Holloman, that would have

·9· ·the 49th Security Forces --

10· · · · ·A.· ·No --

11· · · · ·Q.· ·-- or the -- okay.· Where?· Where --

12· · · · ·A.· ·No, sir.

13· · · · ·Q.· ·Correct me.

14· · · · ·A.· ·It would have been the 49th Force

15· ·Support Squadron.

16· · · · ·Q.· ·Okay.· And, to my knowledge, that's

17· ·where UIFs are maintained.· And so, you know, if a

18· ·First Sergeant wants to go over there and review all

19· ·the UIFs, you have to go over, you've got to pull

20· ·them.

21· · · · · And then you can sit down and look at all of

22· ·what's in there for your -- your members, or if the

23· ·squadron commander wanted to, that kind of thing.

24· · · · ·Q.· ·In 2012, when Devin Kelley was at

25· ·Holloman Air Force Base, would this UIF file been a



·1· ·hard copy file?

·2· · · · ·A.· ·It would have been.

·3· · · · ·Q.· ·Okay.· And is the 49th Force Support

·4· ·Squadron known as FSS?

·5· · · · ·A.· ·Yes, sir.

·6· · · · ·Q.· ·Okay.· So I think I've seen that on

·7· ·various documents --

·8· · · · ·A.· ·Yes.

·9· · · · ·Q.· ·-- /FSS.· When I see that, that's the

10· ·Force Support Squadron you're talking about,

11· ·correct?

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·Now, physically, where is that squadron

14· ·based on Holloman Air Force Base, vis-à-vis, the

15· ·49th LRS?

16· · · · ·A.· ·So a mile or two away.

17· · · · ·Q.· ·Okay.

18· · · · ·A.· ·A separate building, short drive.

19· · · · ·Q.· ·Okay.· And how -- how do you, as -- if

20· ·you're a commander at Holloman Air Force Base,

21· ·June/July 2012, how do you know that one of your

22· ·airmen has an Unfavorable Information File if it's

23· ·not at your building?

24· · · · ·A.· ·So, in -- the most likely way is the

25· ·First Sergeant is going to brief you.· If it's --



·1· ·you know, for example, if an airman has a UIF and

·2· ·it's kind of low level, you know, the First Sergeant

·3· ·may be aware of it and might not brief the commander

·4· ·on it.

·5· · · · · The other option is the commander can go to

·6· ·the military personnel flight and say, Hey, I want

·7· ·to review all the UIFs and see what's in them.

·8· · · · ·Q.· ·Do you have a memory of whether or not

·9· ·First Sergeant Wolfe told you that Devin Kelley had

10· ·a UIF?

11· · · · ·A.· ·I don't.

12· · · · ·Q.· ·Okay.· Do you remember ever reviewing

13· ·his UIF at the 49th FSS?

14· · · · ·A.· ·I don't.

15· · · · ·Q.· ·Okay.· And do you know whether the UIF

16· ·for Devin Kelley, that we know exists, actually was

17· ·held at the 49th FSS?

18· · · · ·A.· ·I don't.

19· · · · ·Q.· ·Okay.

20· · · · ·A.· ·Having not seen it, or at least not

21· ·remembering seeing it.

22· · · · ·Q.· ·That makes sense.· I figured that much.

23· ·So -- and I apologize that this is also an

24· ·elementary question, but how would the First

25· ·Sergeant of the 49th LRS, which is Tracy Wolfe, how



·1· ·would he have known there was a UIF at the 49th FSS,

·2· ·how would that be communicated?

·3· · · · ·A.· ·So, I don't know that it would be

·4· ·communicated.· As a commander, I assume that of my

·5· ·First Sergeant --

·6· · · · ·Q.· ·Um-hum.

·7· · · · ·A.· ·-- I assume that's inherent in his

·8· ·duties that he's looking at the UIFs.

·9· · · · ·Q.· ·Can I ask you a question about that?

10· ·When you say you assume it's "inherent" of duty,

11· ·that might explain it is that, one of the job

12· ·duties, as I understand you're saying of a First

13· ·Sergeant, is to know there might be a UIF on our

14· ·airman in LRS --

15· · · · ·A.· ·Right.

16· · · · ·Q.· ·-- so I've got to regularly check over

17· ·there at 49th FSS --

18· · · · ·A.· ·FSS.

19· · · · ·Q.· ·-- to make sure and look at that file?

20· · · · ·A.· ·Right.· So, you know, as I'm sure you're

21· ·aware, in the military, we -- we depend on a chain

22· ·of command.

23· · · · · And so a good example at -- at Holloman in my

24· ·squadron, we're talking about a 500-person

25· ·squadron --



·1· · · · ·Q.· ·Um-hum.

·2· · · · ·A.· ·-- right?· So, if an individual at the

·3· ·flight takes a -- an adverse action like writing a

·4· ·letter of reprimand, and if things, you know, if

·5· ·they get to the point where they're concerned and

·6· ·they're talking to the First Sergeant about

·7· ·establishing a UIF, you know, we're trusting those

·8· ·leaders to work up the chain of command to make sure

·9· ·things are documented and, you know, that a UIF is

10· ·established when required.

11· · · · ·Q.· ·Okay.· Now, but don't look at that file

12· ·yet --

13· · · · ·A.· ·Okay.

14· · · · ·Q.· ·I'm put a document on your screen.· It's

15· ·from the -- the 49th Security Forces file

16· ·investigation into Devin Kelley while he was on

17· ·base.

18· · · · · Do you remember that the -- the Exhibit No. 9

19· ·that I showed you was dated February 16, 2012,

20· ·right?

21· · · · ·A.· ·Yes, sir.

22· · · · ·Q.· ·And relating to an incident with Devin

23· ·Kelley's supervisor that was reported as a reprimand

24· ·that occurred on February 6, 2012, correct?

25· · · · ·A.· ·Right.· Yeah, 3rd -- 3rd and 6th, it



·1· ·looks like, 3rd, 4th and 6th.

·2· · · · ·Q.· ·I just wanted to orient you to that

·3· ·time.

·4· · · · ·A.· ·Yes, sir.

·5· · · · ·Q.· ·And so, what I put up in front of you,

·6· ·Colonel, this is the -- part of the Security Forces

·7· ·investigative file called an SFMIS file on Devin

·8· ·Kelley.· And it's -- the page in front of you, I

·9· ·believe, is Bates stamped 13339.· Okay?

10· · · · ·A.· ·I didn't see --

11· · · · ·Q.· ·That's okay.· It's on the very bottom.

12· ·Do you see it there, on the very bottom right?

13· · · · ·A.· ·Oh --

14· · · · ·Q.· ·Yeah.

15· · · · ·A.· ·Okay.

16· · · · ·Q.· ·Yeah, yeah.· When we say "Bates stamp,"

17· ·sir, this is one of those -- just like when you're

18· ·using your lingo in the Air Force, Bates stamps,

19· ·you -- it's always going to be on the bottom right.

20· · · · ·A.· ·I heard "date stamp."· I was looking for

21· ·a date.· I apologize.

22· · · · ·Q.· ·That's all right.· That's all right.· No

23· ·problem.

24· · · · · So this is a -- this is the -- from the

25· ·Security Forces 49th file.· This is when Tessa



·1· ·Kelley came in to report another incident of assault

·2· ·on her by Devin Kelley to the Security Forces

·3· ·division.

·4· · · · · And I want to turn your attention to -- just

·5· ·flip it to the next page.· Sorry.· I'm looking for

·6· ·my pen here.· There we go.

·7· · · · · And -- and just tell me, can you read that

·8· ·okay?· Is that okay --

·9· · · · · (Deponent perused computer screen.)

10· · · · ·A.· ·I can.

11· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· And you see at

12· ·the top, it says, Report of Investigation.· Ryan

13· ·Sablan or Sablan, Staff Sergeant, February 21st,

14· ·2012; do you see that?

15· · · · ·A.· ·I do -- ah, yes, I do.

16· · · · ·Q.· ·Okay.· And at the top, right after that,

17· ·it says, Matters Investigated, Article 128 Assault.

18· · · · ·A.· ·Yes.

19· · · · ·Q.· ·Okay.· And I want to show you the next

20· ·page.· All right.· Can you see that okay?· I'm going

21· ·to make that a little bigger for you.

22· · · · ·A.· ·I appreciate it.

23· · · · ·Q.· ·Do you see it's under "Narrative," do

24· ·you see that word under "Narrative"?

25· · · · ·A.· ·I do.



·1· · · · ·Q.· ·It says, Interview of Tessa Kelley,

·2· ·February 17th, 2012, by Ryan Sablan or Sablan, 49

·3· ·SFS; do you see that?

·4· · · · ·A.· ·I do.

·5· · · · ·Q.· ·So that's again, the 49th Security

·6· ·Forces, correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·All right.· And I just want to go

·9· ·through this investigation, or this letter, in light

10· ·of the letter of reprimand where I just showed you

11· ·where Devin Kelley had some pretty harsh words for

12· ·his supervisor, Valorie Rowe.· Okay?

13· · · · · And do you agree, that characterization is

14· ·harsh words and inappropriate words to his

15· ·supervisor, female supervisor?

16· · · · ·A.· ·I agree.

17· · · · ·Q.· ·Okay.· February 17th, 2012, Tessa Kelley

18· ·is report -- well, reporting a fairly serious

19· ·instance of physical abuse by Devin Kelley on her;

20· ·is that a -- fair to say?

21· · · · ·A.· ·Yes.· It says that she stated he choked

22· ·her, in the first line.

23· · · · ·Q.· ·And I'll read that into the record.

24· · · · · Kelley -- Tessa Kelley -- states he -- Devin

25· ·Kelley -- choked her in the restroom and on several



·1· ·occasions has choked her because she didn't want to

·2· ·spend Christmas with his family.

·3· · · · · On December 24th, Kelley stated he pushed her

·4· ·against the wall, choked her and told her, You

·5· ·better pack your bags or I'll choke you to the

·6· ·ceiling and pass you out; do you see that?

·7· · · · ·A.· ·I do.

·8· · · · ·Q.· ·Okay.· So February 17th, 2012, the 49th

·9· ·Security Forces at Holloman Air Force Base is

10· ·getting an allegation that Kelley's threat -- is

11· ·choking his wife on more than one occasion, correct?

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·A couple of lines down, Tessa Kelley

14· ·stated Devin Kelley dragged her by her hair into the

15· ·bathroom and said, I'm going to water board you, and

16· ·stuck her head in the showerhead; do you see that?

17· · · · ·A.· ·I do.

18· · · · ·Q.· ·Okay.

19· · · · · (Outside disturbance of music.)

20· · · · · MR. FURMAN:· It's going to go on for a little

21· ·bit.· The National Anthem, too.

22· · · · · Mr. ALSAFFAR:· Is it?· Okay.· The audio's

23· ·fine?· As long as it -- are you fine?

24· · · · · MADAM COURT REPORTER:· Yes.

25· · · · · THE VIDEOGRAPHER:· Good.



·1· · · · · MR. ALSAFFAR:· Okay.

·2· · · · ·Q.· ·(By Mr. Alsaffar)· The couple lines

·3· ·down, she says that Devin Kelley stated, You're 90

·4· ·percent of our problem and you -- if you repeat what

·5· ·I say, I'll kill you and drag your dead body and

·6· ·desert it.

·7· · · · · So Tessa Kelley is reporting on

·8· ·February 17th, 2012, that Devin Kelley now has also

·9· ·threatened to kill her and drag her body to desert

10· ·it, correct?

11· · · · ·A.· ·Correct.

12· · · · ·Q.· ·And next line, Tessa Kelley stated, On

13· ·multiple occasions, he has called her a bitch,

14· ·whore, slut, piece of shit, worthless and your

15· ·family doesn't love you.

16· · · · · And that -- that language right there -- and

17· ·I apologize again for using it, but that's what's

18· ·stated in her report, correct?

19· · · · ·A.· ·That's correct.

20· · · · ·Q.· ·The -- that language is similar to what

21· ·Devin Kelley's supervisor was reporting about a week

22· ·before, the type of language Devin Kelley was using

23· ·against his female supervisor, correct?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·Okay.· If you look about four or five



·1· ·lines down from where we were just reading --

·2· ·actually, one, two, three, four -- you know, the

·3· ·easiest thing for me to do is just highlight it for

·4· ·you.· Okay.

·5· · · · · I highlighted the line for you where Tessa

·6· ·Kelley is reporting that Devin Kelley said, quote,

·7· ·My work is lucky.· I'd take a shotgun and blow

·8· ·everyone's head off; do you see that?

·9· · · · ·A.· ·I do.

10· · · · ·Q.· ·Okay.· So this is a report directed to

11· ·the 49th Security Forces at Holloman Air Force Base

12· ·on February 17th, 2012, where Devin Kelley is

13· ·threatening to engage in a mass shooting, right?

14· · · · ·A.· ·Right.· Yeah, Tessa Kelley is saying

15· ·that that's what he said.

16· · · · ·Q.· ·Okay.

17· · · · ·A.· ·Yep, I agree.

18· · · · ·Q.· ·Okay.· And -- and I know this sounds --

19· ·seems obvious, but I think it's important to be very

20· ·specific here.

21· · · · · This is a report that -- by his wife to the

22· ·49th Security Forces that on February 17th, 2012,

23· ·that Devin Kelley is threatening to use a gun to

24· ·commit mass murder, correct?

25· · · · ·A.· ·Correct.



·1· · · · ·Q.· ·Okay.

·2· · · · · (Counsel conferred.)

·3· · · · ·Q.· ·(By Mr. Alsaffar)· Actually, this is

·4· ·fine.

·5· · · · · MR. ALSAFFAR:· There's problem with the what?

·6· · · · · MR. DEMERATH:· The people on the phone lost

·7· ·audio.· Is there a mute button that might have been

·8· ·inadvertently gotten hit or something?

·9· · · · · MR. FURMAN:· The only thing that might have

10· ·happened is the call might have ended, but I thought

11· ·it was...

12· · · · · MR. ALSAFFAR:· Do you think they shut it off,

13· ·but the green light's on.

14· · · · · If there is anybody on the phone that can

15· ·hear me, can you unmute and just identify that

16· ·you're there?· Maybe they can try calling back in.

17· · · · · Can you tell them to try calling back in?

18· ·I'd like to go forward.· Okay.· I want to keep going

19· ·here.· Because I know -- I don't want to keep you

20· ·too long.· Okay.

21· · · · ·Q.· ·(By Mr. Alsaffar)· So, I'm sorry.· We

22· ·were just talking about the -- the threats here that

23· ·Devin Kelley had -- had made.

24· · · · · So, first of all, the -- the letter of

25· ·reprimand where he called his female supervisor a



·1· ·week before a bitch, sorry for using that language,

·2· ·but that's -- that's what he used.

·3· · · · · And then about a week and a half later, the

·4· ·49th is getting another report that he's using that

·5· ·kind of language on top of choking his wife and

·6· ·threatening to commit mass murder against his people

·7· ·at work, correct?

·8· · · · ·A.· ·Correct.

·9· · · · ·Q.· ·Okay.· So, at that point, at least, the

10· ·49th at Holloman Air Force Base, you were aware of a

11· ·very unstable and dangerous person in Devin Kelley,

12· ·potentially, at least?

13· · · · ·A.· ·Potentially.· I -- I wasn't there.

14· · · · ·Q.· ·Right.

15· · · · ·A.· ·So, you know, obviously, Security Forces

16· ·had gotten this threat.· I think it's logical to

17· ·conclude -- we'd have to go back and look -- that

18· ·that's what led to the OSI investigation.

19· · · · · And, you know, I think it's logical that

20· ·that's when Sergeant Wolfe later warned me, Hey,

21· ·this guy's made threats.· I'm guessing that's

22· ·probably what was in his mind.

23· · · · ·Q.· ·And -- and we'll go -- we'll keep going

24· ·through these so that we can identify them, but you

25· ·kind of made a reference.



·1· · · · · So, actually, June 25th, 2011, is when the

·2· ·AFOSI informed your squadron -- you weren't there

·3· ·yet --

·4· · · · ·A.· ·Right.

·5· · · · ·Q.· ·-- so -- but your squadron that, Hey,

·6· ·we're already criminally investigating him.· You get

·7· ·the February letter of reprimand where he's -- he's

·8· ·using very intemperate and inappropriate language

·9· ·towards his female supervisor in your -- in -- in

10· ·LRS' command at 49th --

11· · · · ·A.· ·Correct.

12· · · · ·Q.· ·-- correct?· And then, a couple of weeks

13· ·after that, February 17th, 2012, his wife is

14· ·reporting yet another instance of abuse with very

15· ·specific -- would you agree, very specific, very

16· ·detailed, granular, disturbing details about both

17· ·his physical abuse of her and his threat to commit

18· ·mass murder against people at Holloman?

19· · · · ·A.· ·Yes, sir.

20· · · · ·Q.· ·Okay.· And you would -- so we know AFOSI

21· ·had informed the LRS 49th Squadron about the

22· ·criminal investigation into Devin Kelley.

23· · · · · Now, we're talk -- now the Security Forces

24· ·knows, as well, that we've got somebody who's being

25· ·accused of some really disturbing behavior, correct?



·1· · · · ·A.· ·Correct.

·2· · · · ·Q.· ·Fair enough?· So, my question to you is,

·3· ·you experience as a commander at both the 49th at

·4· ·Holloman and then your various other command-level

·5· ·positions, how would you or -- expect -- or how

·6· ·would you be informed by a Security Forces division

·7· ·on your base that one of your people was being

·8· ·looked into for pretty disturbing conduct?· How

·9· ·would you get to know about that?

10· · · · ·A.· ·So, I think there's -- like in this case

11· ·with this investigation, I would assume that the

12· ·Security Forces Squadron and that -- probably that

13· ·investigation's office would call the First Sergeant

14· ·and tell the First Sergeant, Hey, we've got this

15· ·report.· We're investigating it.· You might want to

16· ·keep an eye on this airman.

17· · · · ·Q.· ·Okay.

18· · · · ·A.· ·And then the First Sergeant would most

19· ·likely tell the commander.

20· · · · ·Q.· ·So, it would be a -- what you would

21· ·expect, at least, would be a phone call from

22· ·Security Forces to the First Sergeant at LRS, who

23· ·you would then hope would inform the commander of

24· ·the LRS about somebody like Devin Kelley?

25· · · · ·A.· ·That's exactly the way I would expect it



·1· ·to go.

·2· · · · ·Q.· ·Okay.· Is there any kind of

·3· ·documentation process where the Security Forces

·4· ·would send a -- either an electronic message or some

·5· ·kind of file note that can be accessed by the

·6· ·commander at LRS or anyone in the LRS, so you-all

·7· ·can sort of communicate more easily, so you're not

·8· ·just relying or hoping that someone makes a phone,

·9· ·and then that person who gets the phone and then

10· ·reports it up; do you see?

11· · · · ·A.· ·Right.· So, when the Security Forces --

12· ·sorry, I wanted to give you a moment there.

13· · · · ·Q.· ·Go.· Ignore what we're doing over here.

14· · · · ·A.· ·When -- when the Security Force

15· ·completes an investigation, they refer that to a

16· ·squadron commander for action.

17· · · · · So if they find there's enough evidence for

18· ·that commander to take action, that's the -- so,

19· ·you've got the informal and formal.

20· · · · · And what you're asking for is, you know, is

21· ·there a formal process by which that gets handed

22· ·over for action?

23· · · · · Yes.· When Security Forces investigation

24· ·closes out, the Security Forces Squadron refers that

25· ·investigation formally to the affected squadron



·1· ·commander for action.· So, that's that formal piece.

·2· · · · · And then the informal piece, in my

·3· ·experience, is, something like this comes across an

·4· ·investigator's desk, they're calling that First

·5· ·Sergeant to say, Hey, you got something you want to

·6· ·keep an eye out on.

·7· · · · · So, then the First Sergeant can tell

·8· ·leadership; the leadership can tell other leaders in

·9· ·the squadron to keep an eye out.

10· · · · ·Q.· ·So, let me turn your attention to the

11· ·next page of the investigation by the Security

12· ·Forces on -- relating to this abuse allegation

13· ·against Devin Kelley, along with the mass shooting

14· ·threat Devin Kelley made.

15· · · · · If you look at -- let me help you again.

16· ·There you go.

17· · · · ·A.· ·Thank you.

18· · · · ·Q.· ·You're welcome.· If you look under

19· ·Section 5.1 here that I've highlighted for you.· And

20· ·this is Bates No. 13342.

21· · · · · It lists exhibits under there.· And it lists

22· ·that list of exhibits.· And then it says,

23· ·"Investigation Status"; do you see that?

24· · · · ·A.· ·I do.

25· · · · ·Q.· ·And it says, Closed.· So that's Security



·1· ·Forces indicating that this is now a closed

·2· ·investigation?

·3· · · · ·A.· ·Correct.

·4· · · · ·Q.· ·All right.· And then it's reviewed by

·5· ·Major David Boyd; do you see that, Commander?

·6· · · · ·A.· ·Correct.

·7· · · · ·Q.· ·-- do you see that?· Now, do you know

·8· ·who David Boyd is?

·9· · · · ·A.· ·The Security Forces Squadron commander

10· ·at the time.

11· · · · ·Q.· ·Now, you had just indicated to me, I

12· ·believe -- and again, correct me if I'm not accurate

13· ·that, you know, when the Security Forces

14· ·investigation closes out, that's when there's a

15· ·transfer of information formally to the LRS --

16· · · · ·A.· ·Right.

17· · · · ·Q.· ·-- the squadron commander where the

18· ·person is; is that right?

19· · · · ·A.· ·So, what I'm -- I'm a little out of my

20· ·lane here, but --

21· · · · ·Q.· ·Okay.

22· · · · ·A.· ·-- so this looks like this is out of the

23· ·Security Forces database that they keep stuff in.

24· · · · ·Q.· ·It is.

25· · · · ·A.· ·What I'm used to seeing is -- that comes



·1· ·to a commander is an ROI, Report of Investigation,

·2· ·for a commander's action.· That -- what I'm used to

·3· ·seeing looks different than this (indicating).

·4· · · · ·Q.· ·Okay.

·5· · · · ·A.· ·So my assumption would be, is that there

·6· ·would be a separate product that would go to the

·7· ·squadron commander for action.· I've seen those

·8· ·before from OSI, for example, a -- a report of

·9· ·investigation referred for action.

10· · · · ·Q.· ·So I -- I'm referring you back to the

11· ·first page of this document --

12· · · · ·A.· ·Okay.

13· · · · ·Q.· ·-- that Commander Boyd signed and that

14· ·was from the SFMIS system.· And it says, Report of

15· ·Investigation, right?

16· · · · ·A.· ·Yes, sir.

17· · · · ·Q.· ·All right.· So is this what you're

18· ·thinking of when you say "Report of Investigation"?

19· · · · ·A.· ·What I'm -- what I'm thinking of

20· ·actually looks different, because it -- it actually

21· ·has language on it that it's from that commander to

22· ·another commander referred for action.

23· · · · · So, the -- the ones that I'm thinking of that

24· ·I've seen, it -- you know, it says Report of

25· ·Investigation.



·1· · · · · They look different than this, much of the

·2· ·same information, but then it's -- it'll have

·3· ·language in it where it says, Refer to, you know,

·4· ·Squadron Command for Action, or that kind of thing.

·5· · · · · That's -- that's what I'm -- in my mind's

·6· ·eye, I see it, but this just doesn't look like that.

·7· · · · ·Q.· ·Okay.

·8· · · · ·A.· ·This looks like it came out of their

·9· ·database, so...

10· · · · ·Q.· ·Really, my -- my question really

11· ·ultimately is, is regardless of what the format's

12· ·supposed to look like, this, you know, this is

13· ·stating it's a Report of Investigation.· It's got a

14· ·commander signature at the end from the Security

15· ·Forces with a statement that the investigation is

16· ·closed.

17· · · · ·A.· ·Right.

18· · · · ·Q.· ·At the point when the investigation is

19· ·closed with a commander's signature, is that when

20· ·you would expect it to be reported to your squadron,

21· ·if the person they're investigating is in your

22· ·squadron?

23· · · · ·A.· ·I would, yeah.

24· · · · ·Q.· ·Okay.· And then how would that come to

25· ·you?· What format would that come to you in?



·1· · · · ·A.· ·I'm -- I'm used to seeing it in a -- a

·2· ·document that says Report of Investigation, referred

·3· ·to command --

·4· · · · ·Q.· ·Hard-copy documents?

·5· · · · ·A.· ·It could be electronic.

·6· · · · ·Q.· ·Electronic, you mean, emailed from a

·7· ·commander to you, or is it like a system you access?

·8· · · · ·A.· ·No, no, it's not in a system.· So it's

·9· ·not uncommon for them to be brought to you on a CD

10· ·or a hard copy.

11· · · · · So, I think either of those would be

12· ·reasonable.· I don't recall seeing one having been

13· ·emailed before; that may happen.

14· · · · ·Q.· ·Who would bring it to you on a CD or a

15· ·hard copy?

16· · · · ·A.· ·So, likely the First Sergeant because

17· ·that's likely the conduit from --

18· · · · ·Q.· ·Yeah.

19· · · · ·A.· ·-- Security Forces back to the unit.

20· · · · ·Q.· ·The First Sergeant seems to be an

21· ·important conduit, an important gatekeeper for you,

22· ·to get these types of cross-squadron communication

23· ·accurate?

24· · · · ·A.· ·Absolutely.

25· · · · ·Q.· ·Okay.· So, if the Security Forces at the



·1· ·49th had closed their investigation at the end of

·2· ·February 2012 on Devin Kelley, like it states it

·3· ·did --

·4· · · · ·A.· ·Right.

·5· · · · ·Q.· ·-- you would expect, at that point, for

·6· ·the 49th Security Forces to send either in hard copy

·7· ·format or a CD of the investigation to file to your

·8· ·First Sergeant at 49th LRS?

·9· · · · ·A.· ·I would.· The piece I don't know is the

10· ·extent to which the Security Forces would be talking

11· ·to the legal office there at -- at Holloman, as

12· ·well.

13· · · · · And if they felt that there was enough

14· ·evidence there to warrant the commander, you know,

15· ·taking either non-jurisdictional punishment or

16· ·referring the case to a higher authority for a

17· ·court-martial.

18· · · · · So, there would be some other coordination

19· ·going here, again, my assumption, from experience,

20· ·they would -- they would be coordinating with First

21· ·Sergeant, with legal, and then advising the

22· ·commander on appropriate action.

23· · · · ·Q.· ·If you look at what I just highlighted

24· ·on the bottom there, it looks like the coordination

25· ·was the staff judge (inaudible) this situation?



·1· · · · ·A.· ·Right.

·2· · · · · MADAM COURT REPORTER:· I'm sorry,

·3· ·coordination with?

·4· · · · ·Q.· ·(By Mr. Alsaffar)· -- staff judge

·5· ·advocate at the 49th was done in this time period?

·6· · · · ·A.· ·Yes, sir.

·7· · · · ·Q.· ·Okay.· Okay.· So let's move off of this.

·8· · · · · MR. DEMERATH:· I think the line is --

·9· · · · · MR. ALSAFFAR:· We just -- we're just going to

10· ·try to see if we can get ahold of everybody.· Are

11· ·you asking me to ask if anybody's on the line?

12· · · · · MR. DEMERATH:· No.· I know they're on the

13· ·line.· They're waiting for us to reconnect.

14· · · · · MR. ALSAFFAR:· Do we reconnect or do they

15· ·reconnect?

16· · · · · MR. DEMERATH:· We need to reconnect.· There's

17· ·six people on the line and for some reason, our line

18· ·went dead so we need to dial back in.

19· · · · · MR. ALSAFFAR:· Okay.· Thanks.

20· · · · · MR. DEMERATH:· Sure.

21· · · · · MR. ALSAFFAR:· Is that what this meant

22· ·(indicating)?

23· · · · · MR. DEMERATH:· Yes.· Sorry.

24· · · · · MR. ALSAFFAR:· That's what he was passing me.

25· ·That's all right.· Okay.· I'm really proud of them



·1· ·for hanging in there.· They must be enthralled.

·2· · · · · (Phone connection re-established.)

·3· · · · · MR. FURMAN:· Guys, are you there?

·4· · · · · MR. PHILLIPS:· Yes, this is Phillips.

·5· · · · · MR. FURMAN:· All right.· Back in business.

·6· · · · · MR. ALSAFFAR:· Hey, guys, we apologize.

·7· ·We -- apparently, it was on our end.· So we,

·8· ·hopefully, re-established connection.· If you don't

·9· ·mind just putting yourselves back on mute and then

10· ·we'll -- we'll keep moving.

11· · · · · UNIDENTIFIED SPEAKER:· Okay.

12· · · · · MR. ALSAFFAR:· Thanks, everybody.

13· · · · ·Q.· ·(By Mr. Alsaffar)· All right.· So -- so,

14· ·we -- we've gone through the February 2012 incident.

15· ·And I want to move on to a -- a later date.

16· · · · · (Deposition Exhibit 10 was marked for

17· ·identification.)

18· · · · ·Q.· ·(By Mr. Alsaffar)· And I'm going to hand

19· ·you, sir, Exhibit No. 10.· Exhibit No. 10 is dated

20· ·April 17th, 2012, correct?

21· · · · ·A.· ·Yes, sir.

22· · · · ·Q.· ·Now, this is -- this is a memorandum

23· ·again for Devin Kelley specifically, right?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·And it's from your -- the 49th LRS



·1· ·command, correct?

·2· · · · ·A.· ·Correct.

·3· · · · ·Q.· ·And just, again, I hate to keep

·4· ·reorienting everybody, but when we see 49 LRS/CC,

·5· ·that means 49 Logistic Readiness Squadron command,

·6· ·correct?

·7· · · · ·A.· ·Commander.

·8· · · · ·Q.· ·Commander?

·9· · · · ·A.· ·Um-hum.

10· · · · ·Q.· ·And then, that's the position you held

11· ·from June 2012 to June 2014?

12· · · · ·A.· ·Yes, sir.

13· · · · ·Q.· ·Okay.· At this time, April 17th, 2012,

14· ·the acting commander was Nathan McLeod-Hughes, Major

15· ·Nathan McLeod-Hughes, right?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And that's who this April 17th, 2012,

18· ·memo is from?

19· · · · ·A.· ·Yes, sir.

20· · · · ·Q.· ·And this is yet another letter of

21· ·reprimand, right?

22· · · · ·A.· ·Correct.

23· · · · ·Q.· ·And it states under the first paragraph

24· ·that "Investigation has revealed that you physically

25· ·assaulted Mrs. Tessa Kelley on or about February 17,



·1· ·2012"; do you see that?

·2· · · · ·A.· ·I do.

·3· · · · ·Q.· ·"That on multiple occasions you

·4· ·physically assaulted your spouse, on this occasion

·5· ·you punched her in the arm and slapped her with an

·6· ·open hand while you were involved in a

·7· ·verbal/physical altercation"; do you see that?

·8· · · · ·A.· ·I do.

·9· · · · ·Q.· ·All right.· Now, remember, the

10· ·February 17th, 2012, date, that's the same date we

11· ·were just looking at regarding the various

12· ·allegations of choking and mass shooting, mass

13· ·murder that Devin Kelley was threatening, correct?

14· · · · ·A.· ·Right.

15· · · · ·Q.· ·All right.· So now, we've got 49th

16· ·Security Forces, February 2012.· And now we have

17· ·Major Nathan McLeod-Hughes, as well, reporting and

18· ·being made aware of Devin Kelley's assault on his

19· ·wife, correct?

20· · · · ·A.· ·Right.

21· · · · ·Q.· ·Okay.· And this is -- he states, "You

22· ·are hereby reprimanded! Your actions violated

23· ·Article 128 of the UCMJ-Assault," right?

24· · · · ·A.· ·Yes.

25· · · · ·Q.· ·Okay.· So, this would have been another



·1· ·instance where the Air Force, and specifically the

·2· ·49th LRS, was aware of Devin's -- Devin Kelley's

·3· ·reported violence, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Now, this also would have been a

·6· ·memorandum that would have been in the -- the UIF,

·7· ·unfavorable file for Devin Kelley?

·8· · · · ·A.· ·I think it's logical to assume it would

·9· ·have been in there.

10· · · · ·Q.· ·Okay.· And so -- and again, logistically

11· ·speaking, when this -- I guess is appropriate --

12· ·when this was written and this was, you know, sent

13· ·to Devin Kelley, would -- would Major Nathan

14· ·McLeod-Hughes have known that this needs to -- the

15· ·First Sergeant needs to know to put this in that

16· ·49th FSS UIF file?

17· · · · ·A.· ·So, a couple --

18· · · · ·Q.· ·How -- how does it get from A to B?

19· · · · ·A.· ·Yeah, yeah.· So, you have to make a

20· ·decision to establish a UIF.

21· · · · ·Q.· ·Um-hum.

22· · · · ·A.· ·And so I don't know if the squadron had

23· ·made the decision to establish a UIF at that time or

24· ·not.

25· · · · ·Q.· ·Would the squadron also have wanted to



·1· ·keep copies at the squadron of all these various

·2· ·incidents that they're receiving, these reports, so

·3· ·that they know there's continuity, that, Hey --

·4· · · · ·A.· ·Right.

·5· · · · ·Q.· ·-- even though there may be a file that

·6· ·this needs to go the UIF 49th --

·7· · · · ·A.· ·Right.

·8· · · · ·Q.· ·-- we also need to make sure for other

·9· ·commanders -- because he was acting at the time --

10· ·for Marconi, for Bearden when he gets here, that

11· ·they could just look at one place here in this

12· ·building and know who we're dealing with?

13· · · · ·A.· ·So, remember, earlier I was talking

14· ·about the PIF?

15· · · · ·Q.· ·Yes, sir.

16· · · · ·A.· ·It's -- that would be my assumption that

17· ·this would have gone in the PIF.· Had the unit

18· ·decided to create a UIF -- and there should be some

19· ·record of when they decided to create a UIF on

20· ·Airman Kelley -- then it would have gone in there

21· ·as -- also.

22· · · · ·Q.· ·Okay.· And I think you had told me that

23· ·you can have a Personnel Information File, PIF, and

24· ·also an Unfavorable Information File, you can have

25· ·both at the same time?



·1· · · · ·A.· ·Correct.

·2· · · · ·Q.· ·All right.· Because we're seeing a lot

·3· ·of the 49th LRS and the 49th Security Forces, and

·4· ·even AFOSI knowing about these things, and I'm

·5· ·trying to understand how they're all communicating

·6· ·to each other --

·7· · · · ·A.· ·Right.

·8· · · · ·Q.· ·-- and knowing about it.· Okay?· Now,

·9· ·the -- this time frame, April 17th, 2012, that's

10· ·what's the date on the letter, correct?

11· · · · ·A.· ·Correct.

12· · · · ·Q.· ·Now, would you be -- I don't know if you

13· ·know this, and I'd be happy to show it to you.· I'll

14· ·go ahead and do that, actually.

15· · · · · When you became commander of the 49th LRS in

16· ·June 30, 2012, what was the policy for carrying

17· ·fire -- firearms on -- on base at Holloman?

18· · · · ·A.· ·I don't remember.

19· · · · ·Q.· ·Can anyone carry a firearm on base?

20· · · · ·A.· ·No.· So, typically, you're limited to

21· ·law enforcement personnel.· Some bases allow retired

22· ·law enforcement personnel to carry on base, that

23· ·kind of thing.

24· · · · · What's typical would be that, like, to have

25· ·it stored in your home, you have to register to with



·1· ·Security Forces so that they know you have firearms

·2· ·in your home.

·3· · · · · That -- that's typical, but carrying, no.· So

·4· ·you -- typically, you transport, you know, in your

·5· ·car, in the trunk, on -- on or off of base, but

·6· ·otherwise, it's locked up at home.

·7· · · · · (Deposition Exhibits 11 & 12 were marked for

·8· ·identification.)

·9· · · · ·Q.· ·(By Mr. Alsaffar)· All right.· I'm

10· ·going -- I'm going to hand you Exhibits No. 11 and

11· ·No. 12, okay?

12· · · · ·A.· ·Okay.

13· · · · ·Q.· ·And I don't know if you're familiar with

14· ·these forms, but what I've handed you, Exhibit

15· ·No. 11 is a Firearms Transaction form, commonly

16· ·known as an ATF Form 4473.· It's a form you fill out

17· ·when you want to buy a gun.

18· · · · ·A.· ·Okay.

19· · · · ·Q.· ·Are you familiar with this form at all?

20· · · · ·A.· ·Not -- I've purchased firearms before so

21· ·assume I filled one out before.

22· · · · ·Q.· ·I hope you did.· If you purchased it at

23· ·the federal licensed firearm dealer, you would have.

24· · · · ·A.· ·Yes, but I -- I don't remember having

25· ·seen it before, but I'm sure I did.



·1· · · · ·Q.· ·Now, the first exhibit, No. 11, that I

·2· ·handed you, if you look on -- I've highlighted it

·3· ·for you on the back -- remember when we were talking

·4· ·about his two reports in February 2012, one from his

·5· ·female supervisor where he had used that -- that

·6· ·inappropriate language and then we'd seen one a week

·7· ·and a half later, his wife reported him in 2012

·8· ·threatening chocking her, water boarding her,

·9· ·threatening mass murder; do you remember that?

10· · · · ·A.· ·I do.

11· · · · ·Q.· ·That was about February 17th, 2012.· Now

12· ·this, on that second page that you're looking at is

13· ·Devin Kelley is purchasing a weapon at -- around

14· ·February 11, 2012, correct?

15· · · · ·A.· ·12th.

16· · · · ·Q.· ·Oh, February 12th, 2012, correct?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·So this is right in between the time

19· ·frame right after -- after he made those remarks to

20· ·his female supervisor and just before his wife comes

21· ·in and says, This guy is choking me, water boarding

22· ·me and threatening to kill his leadership?

23· · · · ·A.· ·Correct.

24· · · · ·Q.· ·Okay.· And if you noted that this was

25· ·purchased at Holloman Air Force Base Exchange?



·1· · · · ·A.· ·I see that.

·2· · · · ·Q.· ·Do you see that?· Okay.· All right.· And

·3· ·then, the second exhibit, Exhibit No. 12, remember

·4· ·commander -- acting commander Nathan McLeod-Hughes'

·5· ·letter was April 17th, 2012; is that correct?

·6· · · · ·A.· ·Yes.

·7· · · · ·Q.· ·All right.· And what is -- this -- this

·8· ·form is Devin Kelley purchasing another firearm at

·9· ·Holloman Air Force Base Exchange.· And what's the

10· ·date on the purchase there?

11· · · · ·A.· ·April 12th, 2012.

12· · · · ·Q.· ·Okay.· So the -- just a few days before

13· ·this letter of reprimand from Commander Nathan

14· ·McLeod-Hughes --

15· · · · ·A.· ·Um-hum.

16· · · · ·Q.· ·-- Devin Kelley has purchased another

17· ·separate firearm at Holloman Air Force Base

18· ·Exchange, correct?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·Okay.

21· · · · · MR. FURMAN:· Do you want these?

22· · · · · MR. ALSAFFAR:· Okay.

23· · · · ·Q.· ·(By Mr. Alsaffar)· Now, do you agree

24· ·that people who are subjects of credible accusations

25· ·of violent abuse and folks who have threatened a



·1· ·mass shooting should not have access to weapons?

·2· · · · · MR. FURMAN:· Objection to form; you can

·3· ·answer.

·4· · · · ·A.· ·So, my -- my personal opinion --

·5· · · · ·Q.· ·(By Mr. Alsaffar)· Yes, your personal

·6· ·opinion.

·7· · · · ·A.· ·-- is that I would prefer them not to,

·8· ·but, you know, if they purchase it legally, then

·9· ·they made a legal purchase.

10· · · · ·Q.· ·Okay.· And that's -- that's another

11· ·question.· If an individual legally should be

12· ·reported for -- when prob- -- probable cause exists

13· ·that they committed a reportable crime like assault,

14· ·and the law prohibits that person at that point from

15· ·obtaining a weapon, that that person should not be

16· ·able to obtain a weapon, correct?

17· · · · ·A.· ·Right.

18· · · · ·Q.· ·You agree with that?

19· · · · ·A.· ·I agree.

20· · · · ·Q.· ·Okay.· And one of the laws that we have

21· ·in place in this country is that if you have either

22· ·been credibly accused, via probable cause of a

23· ·crime, domestic violence or a felony assault, that

24· ·your fingerprints should be collected and they

25· ·should be reported to the FBI, which would then



·1· ·prevent you from purchasing a firearm, right?

·2· · · · ·A.· ·Right.

·3· · · · ·Q.· ·And that rule is in place to keep --

·4· ·well, the public safe, right?

·5· · · · ·A.· ·Yes, sir.

·6· · · · · MR. FURMAN:· Objection to form.

·7· · · · ·Q.· ·(By Mr. Alsaffar)· And that -- and when

·8· ·we -- people like that who are supposed to be

·9· ·reported to the FBI in order to prevent them from

10· ·getting firearms are allowed to purchase firearms,

11· ·that increases the risk of harm to the public;

12· ·doesn't it?

13· · · · · MR. FURMAN:· Objection to the form.

14· · · · ·A.· ·I would agree with that.

15· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· And going back

16· ·to Devin Kelley here in his -- in the forms I was

17· ·showing you about his gun purchases, let's talk

18· ·about time -- so that time -- the second time frame

19· ·was about April 12, 2012, when he purchased his

20· ·second weapon at Holloman Air Force Base Exchange?

21· · · · ·A.· ·Correct.

22· · · · ·Q.· ·I want to show you Exhibit No. 13.

23· · · · · (Deposition Exhibit 13 was marked for

24· ·identification.)

25· · · · ·Q.· ·(By Mr. Alsaffar)· Exhibit 13 is a copy



·1· ·of a letter -- or a memorandum from Tracy Wolfe and

·2· ·sergeant -- First Sergeant 49th LRS; do you see

·3· ·that?

·4· · · · ·A.· ·I do.

·5· · · · ·Q.· ·This is the Tracy Wolfe we've been

·6· ·talking about, correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And -- that's her -- his signature on --

·9· ·on this document; is that correct?

10· · · · ·A.· ·That's correct.

11· · · · ·Q.· ·And I'm sorry, this is dated April 26th,

12· ·2012?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·And this is a memorandum for -- this is

15· ·the 49th Security Forces, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·All right.· So this is the place that

18· ·had -- it was conducting the investigation, the

19· ·Security Forces of the -- of Devin Kelley on

20· ·February 17th, 2012, right?

21· · · · ·A.· ·That's correct.

22· · · · ·Q.· ·So two months later, your -- this was

23· ·your First Sergeant at Holloman, correct --

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·-- when you came in command.· So two



·1· ·months after that February event, 2012, Tracy Wolfe

·2· ·is sending this memo to the 49th Security Forces

·3· ·telling them that, I've taken -- I'm in possession

·4· ·of one of the firearms of Devin Kelley and storing

·5· ·it at the base armory, correct?

·6· · · · ·A.· ·It's asking -- it's asking the Security

·7· ·Forces Squadron to store a firearm belonging to

·8· ·Devin Kelley at the armory, base armory.

·9· · · · ·Q.· ·All right.· And -- and so what has

10· ·happened is First Sergeant Wolfe is in possession

11· ·and has taken the gun -- Devin Kelley's gun -- a gun

12· ·of Devin Kelley's?

13· · · · ·A.· ·I think that's a reasonable assumption.

14· · · · ·Q.· ·Okay.· And so your -- First Sergeant

15· ·Wolfe, who was Marconi's First Sergeant at this

16· ·time --

17· · · · ·A.· ·Right.

18· · · · ·Q.· ·-- Commander Marconi's First Sergeant at

19· ·this time is asking the Security Forces of the 49th

20· ·at Holloman to store it and not let Devin Kelley get

21· ·this gun?

22· · · · ·A.· ·Correct.· Yeah.· He goes on to say, the

23· ·only people who are authorized to check it out are

24· ·him and the commander -- "him" being First Sergeant

25· ·Wolfe.



·1· · · · ·Q.· ·And the commander of the 49th LRS at the

·2· ·time, Colonel Marconi?

·3· · · · ·A.· ·Marconi.

·4· · · · ·Q.· ·And so, this is another document that

·5· ·should make it into the UIF file, do you think, or

·6· ·at least the PIF file?

·7· · · · ·A.· ·I don't -- I don't think so, no.· This

·8· ·is just requesting storage of a firearm at the

·9· ·armory.· So it wouldn't -- in my estimation, it

10· ·wouldn't rise to being unfavorable information about

11· ·the airman.

12· · · · ·Q.· ·Okay.

13· · · · ·A.· ·So I wouldn't expect it to be stored in

14· ·a UIF.· I don't think I'd even -- even expect it to

15· ·be stored in the PIF.

16· · · · ·Q.· ·Oh, okay.· So this particular document

17· ·saying, Hey, we've got the firearm of Devin Kelley

18· ·and we're asking the Security Forces to store it and

19· ·not ever -- not allow Devin Kelley to get it back,

20· ·that's not a file that would have been kept in --

21· ·anywhere in the LRS?

22· · · · ·A.· ·Not in my assumption -- or not in my

23· ·estimation.

24· · · · ·Q.· ·Where would this have gone, just to

25· ·Security Forces?



·1· · · · ·A.· ·It would have gone to Security Forces.

·2· · · · ·Q.· ·All right.· And now, if you notice, it

·3· ·says the firearm and it's got the -- the number and

·4· ·the -- the description, .38 Special, right?

·5· · · · ·A.· ·Right.

·6· · · · ·Q.· ·Now, I just showed you two documents

·7· ·where in the span of a couple of months, Devin

·8· ·Kelley had purchased two guns at Holloman Air Force

·9· ·Base, a .38 Special and a 9 millimeter

10· ·semiautomatic, correct?

11· · · · ·A.· ·Correct.

12· · · · ·Q.· ·All right.· So this is only talking

13· ·about securing the .38 Special?

14· · · · ·A.· ·That's correct.

15· · · · ·Q.· ·So, at this point, we don't know what's

16· ·going on with the other gun?

17· · · · ·A.· ·I think that's a reasonable assumption.

18· · · · ·Q.· ·All right.· Are you familiar with what

19· ·an HRVRT is?

20· · · · ·A.· ·A high risk -- I forget the V, but it's

21· ·a -- it's a team you called together if you think

22· ·that you've got an airman that isn't -- presents a

23· ·high risk.

24· · · · · So it's -- brings together several different

25· ·agencies on the base to consider, Okay, is this



·1· ·person a risk to themself or others?

·2· · · · ·Q.· ·Is it, HRVRT stands for High Risk for

·3· ·Violence Response Team?

·4· · · · ·A.· ·That sounds correct.

·5· · · · ·Q.· ·Okay.· So there's a team that's put

·6· ·together on the base when you have identified an

·7· ·individual that is a high risk for violent conduct?

·8· · · · ·A.· ·Right.

·9· · · · ·Q.· ·Right.· And an HRVRT team is put

10· ·together for Devin Kelley on Holloman Air Force

11· ·Base, are you aware of that?

12· · · · ·A.· ·No.

13· · · · ·Q.· ·All right.· Well, I want to take you

14· ·through that.

15· · · · ·A.· ·Okay.

16· · · · ·Q.· ·You seem to know what it is based on

17· ·your --

18· · · · ·A.· ·Experience.

19· · · · ·Q.· ·-- experience?

20· · · · ·A.· ·Yes, sir.

21· · · · ·Q.· ·And based on your experience, what kind

22· ·of members or what kind of people from the base are

23· ·put together to serve on the High Risk for Violence

24· ·Response Team?

25· · · · ·A.· ·I don't remember.· Likely, groups would



·1· ·be the Office of Special Investigations, Security

·2· ·Forces, that could be either/or, or both.

·3· · · · · There's probably some kind of mental health

·4· ·representation, as well.· Potentially, family

·5· ·advocacy.· Those are the kinds of people that I

·6· ·think are probably on it.· The Air Force instruction

·7· ·probably spells out those types of people that have

·8· ·to be on it.

·9· · · · ·Q.· ·I'll do you a favor and look at that

10· ·because that's a fair thing to do.· I'm going to

11· ·hand you Exhibit No. 14.· And it's another document

12· ·from this time frame.· So I'm now moving from --

13· · · · · MR. FURMAN:· Do you have a copy for me?

14· · · · · MR. ALSAFFAR:· Oh, yeah, I do.· Sorry.

15· · · · · (Deposition Exhibit 14 was marked for

16· ·identification.)

17· · · · ·Q.· ·(By Mr. Alsaffar)· I am now moving -- we

18· ·talked a lot about June 2011.· We've moved you

19· ·through October 2011 with the CRB board, and the

20· ·child maltreatment criteria.

21· · · · · Now, we've moved you through February 2012

22· ·with the multiple reports of violence.· And now --

23· ·and then April 2012 with Commander McLeod's memo

24· ·about an assault.

25· · · · · The two gun purchases that Devin Kelley made



·1· ·in April and in February 2012 on Holloman Air Force

·2· ·Base.

·3· · · · · And now we're in that May time frame.· And I

·4· ·want to talk to you about something you mentioned a

·5· ·few minutes ago.

·6· · · · · You said when you receive the Report of

·7· ·Investigation from the 49th Security Forces about an

·8· ·individual like Devin Kelley, you expect to see it

·9· ·in a certain kind of format.· And I've handed you

10· ·Exhibit No. 13 -- is it 13, sir?

11· · · · ·A.· ·14.

12· · · · ·Q.· ·Ah, 14.· Sorry.· I should have written

13· ·it on my copy.· Okay.· I've done that.· So Exhibit

14· ·No. 14, the front page says, Memorandum For -- and

15· ·then there's handwriting, 49 LRS-CC-CC -- looks like

16· ·F?

17· · · · ·A.· ·F.

18· · · · ·Q.· ·What is -- what does that mean?

19· · · · ·A.· ·So to the commander and the First

20· ·Sergeant.

21· · · · ·Q.· ·Okay.· So this is a memo to 49th

22· ·Logistics Readiness Squadron Commander and -- and

23· ·CCF is what again?

24· · · · ·A.· ·First Sergeant.

25· · · · ·Q.· ·First Sergeant.· So that would have been



·1· ·Tracy Wolfe, probably?

·2· · · · ·A.· ·Correct.

·3· · · · ·Q.· ·All right.· And this is from the 49th

·4· ·Security Forces, correct?

·5· · · · ·A.· ·From the commander.

·6· · · · ·Q.· ·And the commander of the 49th Security

·7· ·Forces signed here is David Boyd again?

·8· · · · ·A.· ·Correct.

·9· · · · ·Q.· ·And he's got -- in there, he's X'd a box

10· ·that says, "COMMANDER'S REPORT OF DISCIPLINARY

11· ·ADMINISTRATIVE ACTION IS REQUIRED...Upon completion,

12· ·please return the original form...with the action

13· ·annotated no later than" May 2nd, 2012; do you see

14· ·that?

15· · · · ·A.· ·I do.

16· · · · ·Q.· ·And then under No. 2, it states, "The

17· ·unit commander or designee must endorse all forms."

18· · · · ·A.· ·Correct.

19· · · · ·Q.· ·And then at the bottom there, it says,

20· ·"AF Form 3545/SFMIS," and it's got that case number,

21· ·and "ROI"; do you see that?

22· · · · ·A.· ·I do.

23· · · · ·Q.· ·Which, that stands for Report of

24· ·Investigation?

25· · · · ·A.· ·It does.



·1· · · · ·Q.· ·And then attached to it is that document

·2· ·I showed you earlier where -- from the file where

·3· ·it's got the narrative of the interview with Tessa

·4· ·Kelley with all the description of what Devin Kelley

·5· ·was doing, including his threats for mass murder,

·6· ·with the legal consultation with the SJA, and then

·7· ·the Commander Boyd instruction?

·8· · · · ·A.· ·Yes, sir.

·9· · · · ·Q.· ·So it appears -- does it appear from

10· ·this document that around this time frame, so around

11· ·the end of April, May 2012, the Security Forces is

12· ·sending to the 49th LRS notification of the Security

13· ·Forces investigation of Devin Kelley?

14· · · · ·A.· ·Correct, and requiring from them some

15· ·kind of action.

16· · · · ·Q.· ·Okay.· And so when the 49th LRS would

17· ·have received this form (indicating), would this

18· ·have gone where?

19· · · · ·A.· ·I don't know.· So, likely, back to

20· ·the -- back to the Security Forces with the

21· ·endorsement of what was done.· That's -- that's

22· ·likely, but I don't know where it's filed.  I

23· ·apologize.

24· · · · ·Q.· ·That's okay.· That's okay.· And we're --

25· ·we're kind of getting to a few weeks before you



·1· ·get --

·2· · · · ·A.· ·Right.

·3· · · · ·Q.· ·-- you know, about a month and a half

·4· ·before you get to the base --

·5· · · · ·A.· ·Right.

·6· · · · ·Q.· ·-- to -- to take over this command.· So,

·7· ·the -- when you got to Devin -- when you got to the

·8· ·Holloman Air Force Base at the end of June 2012, do

·9· ·you remember ever seeing the Security Forces Report

10· ·of Investigation on him?

11· · · · ·A.· ·I don't.

12· · · · ·Q.· ·Okay.· All right.· And now, we're --

13· ·we're getting to what we were just discussing a few

14· ·seconds ago, which is the HRVRT --

15· · · · ·A.· ·Okay.

16· · · · ·Q.· ·-- meeting.· So now, we're talking about

17· ·mid-May 2012.· The 49th LRS now has received the

18· ·notification of investigation from the Security

19· ·Forces into Devin Kelley with the various threats he

20· ·made.

21· · · · · And I want to talk now about the High Risk

22· ·for Violence Response Team that was formed for Devin

23· ·Kelley.

24· · · · · Now, you had mentioned the regulation

25· ·earlier.· Now, there's a -- let me find it.· I've



·1· ·got it right here.· There is an Air Force

·2· ·Instruction, a mandatory instruction, actually,

·3· ·relating to how the Air Force has to handle HRVRT

·4· ·situations, correct?

·5· · · · ·A.· ·I believe so.

·6· · · · ·Q.· ·Okay.· And I'm going to show it to you.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·I'm not going to play hide and seek at

·9· ·all.

10· · · · ·A.· ·Okay.

11· · · · · (Deposition Exhibit 15 was marked for

12· ·identification.)

13· · · · ·Q.· ·(By Mr. Alsaffar)· All right.· I'm

14· ·handing you Exhibit No. 15.· This was produced to us

15· ·by the government.

16· · · · ·A.· ·Okay.

17· · · · ·Q.· ·It's Bates stamp 7575.· And it's Air

18· ·Force Instruction 40-301.· And from the Family

19· ·Advocacy Program.· And you see that it states that

20· ·"COMPLIANCE OF THIS PUBLICATION IS MANDATORY,"

21· ·correct?

22· · · · ·A.· ·I do.

23· · · · ·Q.· ·Okay.· So no discretion involved, you

24· ·have to follow this instruction, right?

25· · · · ·A.· ·Correct.



·1· · · · ·Q.· ·It's one of those.· So let's talk

·2· ·about -- let me flip you to Page 2, Section 2.2.8;

·3· ·do you see that?

·4· · · · ·A.· ·I do.

·5· · · · ·Q.· ·Okay.· And it's titled, "High Risk for

·6· ·Violence Response Team, (HRVRT)," right?

·7· · · · ·A.· ·It is.

·8· · · · ·Q.· ·Correct?· Okay.· So, it states that,

·9· ·"The HRVRT will be activated when there is a threat

10· ·of immediate and serious harm to family members,

11· ·unmarried intimate partners, or the FAP staff,"

12· ·which is the Family Advocacy Program, correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·Okay.· So we know that the HRVRT, the

15· ·high risk for violence team is not even put together

16· ·unless there is a threat from someone of immediate

17· ·and serious harm to family members?

18· · · · ·A.· ·Correct.

19· · · · ·Q.· ·All right.· The "HRVRT is activated at

20· ·the discretion of the FAO"; do you see that section

21· ·right underneath?

22· · · · ·A.· ·I do.

23· · · · ·Q.· ·All right.· "Members are appointed in

24· ·writing by their CC," which stands for commander?

25· · · · ·A.· ·It does.



·1· · · · ·Q.· ·All right.· "And approved by the FAC.

·2· ·Membership includes the FAO, the FAP clinician

·3· ·working with the family, member's SQ/CC," and that

·4· ·stands for?

·5· · · · ·A.· ·Squadron commander.

·6· · · · ·Q.· ·All right.· So that would be the 49th

·7· ·LRS in Devin Kelley's situation?

·8· · · · ·A.· ·Correct.

·9· · · · ·Q.· ·"JA," which stands for judge advocate?

10· · · · ·A.· ·Correct.

11· · · · ·Q.· ·"SFS," which stands for Security Forces,

12· ·correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·"MH provider, AFOSI"?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·"DAVA," do you know what that is?

17· · · · ·A.· ·DAVA, the -- I would need to look it up,

18· ·but it's -- they handle abuse cases.

19· · · · ·Q.· ·Domestic abuse --

20· · · · ·A.· ·Domestic abuse, yes.

21· · · · ·Q.· ·Okay.· And so, this is -- you had

22· ·mentioned this, they're kind of similar to the

23· ·CRB where it's a collection of -- HRVRT is a

24· ·collection of various members of squadron

25· ·commanders, judge advocates, Security Forces, family



·1· ·advocacy folks, family advocacy clinicians, AFOSI

·2· ·members in a group team to help assess the threat

·3· ·risk of this person, right?

·4· · · · ·A.· ·Right.

·5· · · · ·Q.· ·So this type of group was put together

·6· ·for Dev- -- I'm representing to you, this type of

·7· ·group was put together for Devin Kelley in around

·8· ·May 2012?

·9· · · · ·A.· ·Okay.

10· · · · ·Q.· ·Okay?· And so, the only way this happens

11· ·is if -- if it has been determined that Devin Kelley

12· ·posed a threat of immediate and serious harm to

13· ·family members in the May 2012 time frame, correct?

14· · · · · MR. FURMAN:· Objection to form.

15· · · · ·Q.· ·(By Mr. Alsaffar)· Is that your

16· ·understanding of how this thing was --

17· · · · ·A.· ·Yeah, that would --

18· · · · · MR. FURMAN:· Same objection.

19· · · · ·Q.· ·(By Mr. Alsaffar)· Is that your

20· ·understanding of how this team was formed?

21· · · · · MR. FURMAN:· Same objection; you can answer.

22· · · · ·A.· ·That is -- I share your understanding

23· ·that if a HRVRT was formed, that would be the reason

24· ·why.

25· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· The reason



·1· ·being that Devin Kelley would have posed a threat of

·2· ·immediate and serious harm to family members?

·3· · · · ·A.· ·Right.

·4· · · · ·Q.· ·Okay.· And let me -- let me turn you to

·5· ·what I promised I would turn you to, which is the

·6· ·proof that this actually happened for Devin Kelley.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·So, I'm going to hand you Deposition

·9· ·Exhibit No. 16.

10· · · · · (Deposition Exhibit 16 was marked for

11· ·identification.)

12· · · · ·Q.· ·(By Mr. Alsaffar)· I hand you Deposition

13· ·Exhibit No. 16.· It might look a little confusing

14· ·because it is --

15· · · · · MR. FURMAN:· Do you have a copy of that?

16· · · · · MR. ALSAFFAR:· I do.· Of course I do.  I

17· ·always have multiple, triplicate copies.

18· · · · · MR. FURMAN:· You're good.

19· · · · ·Q.· ·(By Mr. Alsaffar)· This Exhibit 16 is

20· ·a -- at the top, it's titled "U.S. Department of

21· ·Justice, Bureau of Alcohol, Tobacco, Firearms and

22· ·Explosives from Chief Counsel"; do you see that?

23· · · · ·A.· ·I do.

24· · · · ·Q.· ·Okay.· Now, this was produced to us by

25· ·the government, as well.· And you -- can you read



·1· ·the Bates stamp number on the bottom right for

·2· ·everybody?

·3· · · · ·A.· ·5399.

·4· · · · ·Q.· ·Okay.· And it's got a USA Bates stamp

·5· ·number, correct?

·6· · · · ·A.· ·It does.

·7· · · · ·Q.· ·All right.· Now, let me flip your

·8· ·attention to the -- it would be the third page.

·9· · · · ·A.· ·Okay.

10· · · · ·Q.· ·Bottom of the third page where it states

11· ·May 14th to 15th, 2012; do you see that, on the

12· ·bottom of the third page.

13· · · · ·A.· ·Bottom of the third page.

14· · · · ·Q.· ·It's got the number 2 on the bottom --

15· · · · ·A.· ·Oh.

16· · · · ·Q.· ·-- but it's the third page.

17· · · · ·A.· ·Oh, sorry.· May 14th and 15th, got it.

18· · · · ·Q.· ·Do you remember when I told you a couple

19· ·of minutes ago that at Holloman Air Force Base, a

20· ·High Risk for Violence Team was put together for

21· ·Devin Kelley on May 14th, 2012, time frame?

22· · · · ·A.· ·I do.

23· · · · ·Q.· ·Okay.· So this -- this establishes --

24· ·this is where we get this information.

25· · · · ·A.· ·Okay.



·1· · · · ·Q.· ·The Department of Justice is telling us

·2· ·that on May 14th to 15th, 2012, at Holloman Air

·3· ·Force Base, a High Risk for Violence Response Team

·4· ·convened to discuss Devin Kelley's mental health

·5· ·concerns; do you see that?

·6· · · · ·A.· ·I do.

·7· · · · · MR. FURMAN:· Objection to the

·8· ·characterization.· You can answer.

·9· · · · · MR. ALSAFFAR:· Oh, what's -- okay.· I'm

10· ·sorry?

11· · · · · MR. FURMAN:· You said the Department of

12· ·Justice is telling us.

13· · · · · MR. ALSAFFAR:· Okay.· Well, this is from the

14· ·Department of Justice, isn't it?

15· · · · · MR. FURMAN:· It's in their memo.· I don't

16· ·know if they're telling us or --

17· · · · · MR. ALSAFFAR:· Well, it's their letter where

18· ·they're telling us --

19· · · · · MR. FURMAN:· It's included in the letter.

20· · · · · MR. ALSAFFAR:· This would be followup RP

21· ·because we have not received any information about

22· ·this team from you guys, and there's supposed to be

23· ·a lot of documentation about an HRVRT team.

24· · · · · So, we'll followup on that, but I was -- this

25· ·is the only notification we got that this happened



·1· ·for Devin Kelley was through this letter.

·2· · · · · So that's why -- and that's their letter.

·3· ·That's why I say that DOJ is telling us, but we'll

·4· ·talk about that later -- later discovery.

·5· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· Let me go back

·6· ·to this.

·7· · · · · So in this letter from the Department of

·8· ·Justice, it states, May 14th to 15th, a high risk

·9· ·for violence team has been put together for Devin

10· ·Kelley, correct?

11· · · · ·A.· ·I see that.

12· · · · ·Q.· ·At Holloman Air Force Base, right?

13· · · · ·A.· ·Yes, sir.

14· · · · ·Q.· ·So it's about a month and a half before

15· ·you arrive, okay; is that right?

16· · · · ·A.· ·That's correct.

17· · · · ·Q.· ·And it states further, "Kelley's

18· ·Squadron leadership and his mental health providers

19· ·feel that he is a major threat to commit an act of

20· ·violence, and is currently institutionalized for

21· ·mental and emotional instability."

22· · · · ·A.· ·It does.

23· · · · ·Q.· ·Do you see that?· Okay.· Now, where it

24· ·says "Kelley's Squadron leadership," would that be

25· ·the 49th LRS squadron, is that what that means --



·1· · · · ·A.· ·It would.

·2· · · · ·Q.· ·-- "Squadron"?· Okay.· At the time, the

·3· ·squadron leadership was Commander Marconi --

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·-- right?· And then his second in

·6· ·command was Major McLeod-Hughes?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·Okay.· And so, at least we know through

·9· ·the HRVR team that in May 14th-15th, the 49th LRS

10· ·Squadron has determined that he is, Devin Kelley, is

11· ·a major threat to commit an act of violence,

12· ·correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·All right.· And now, were you aware --

15· ·let's see if I can find it.· Were you aware when

16· ·you -- shortly after in a month or so, within a

17· ·month or so after you arrived at Holloman Air Force

18· ·Base as commander of the 49th LRS, that Devin Kelley

19· ·had -- by this time, May 14th-15th, 2012, had

20· ·actually already confessed on video to beating his

21· ·child.

22· · · · ·A.· ·I don't recall being aware of that.  I

23· ·know that it's in the documentation that went along

24· ·with his trial, though.

25· · · · ·Q.· ·Okay.· So, were you aware that it was



·1· ·your First Sergeant, your First Sergeant Tracy Wolfe

·2· ·who received the confession video, had a copy of it

·3· ·on a disk?

·4· · · · ·A.· ·I may have been.· I don't -- I don't

·5· ·remember anything about it.

·6· · · · ·Q.· ·And -- and what I mean is, is that in

·7· ·April 29th, 2012, First Sergeant Wolfe, who was your

·8· ·First Sergeant when you got there, right?· That's

·9· ·correct, right?

10· · · · ·A.· ·Correct.

11· · · · ·Q.· ·So, in April 29th, 2012, First Sergeant

12· ·Wolfe, not only had possession of the confession

13· ·video, but also transferred that confession video to

14· ·the Air Force OSI, Detachment 225 Office, as well;

15· ·did you know that?

16· · · · ·A.· ·No.

17· · · · ·Q.· ·Okay.· Did anybody make you -- so First

18· ·Sergeant Wolfe did not make you aware, at least at

19· ·the time shortly after you arrived at the base that

20· ·Devin Kelley had -- had all these incidents, had all

21· ·these threats, had violence and purchased guns, and

22· ·now officially confessed to the crime of abusing a

23· ·child, you weren't made aware of that --

24· · · · · MR. FURMAN:· Objection --

25· · · · ·Q.· ·(By Mr. Alsaffar)· -- when you first



·1· ·came in?

·2· · · · · MR. FURMAN:· -- misstates testimony.

·3· · · · · MR. ALSAFFAR:· You can answer.

·4· · · · ·A.· ·Not that I recall.· You know, so the --

·5· ·the difference -- I think the context that matters

·6· ·there is that when I arrived, he was already in

·7· ·pretrial confinement.

·8· · · · · So, you know, that, likely, changes what the

·9· ·First Sergeant is, you know, thinking about and

10· ·telling me about because the individual's in

11· ·pretrial confinement, getting ready to go to trial

12· ·by court-martial for what was committed.

13· · · · · So, you know, there's, probably in his mind,

14· ·there's a limit to what he needs to spin me up on

15· ·with regard to an airman that's already in

16· ·confinement, that's no longer a risk to the unit.

17· · · · ·Q.· ·(By Mr. Alsaffar)· So do you -- do you

18· ·know who the 49th LRS Squadron commander had

19· ·appointed to be on the Devin Kelley High Risk for

20· ·Violence Response Team?

21· · · · ·A.· ·I do not.

22· · · · ·Q.· ·Okay.· Where would I find that

23· ·documentation?

24· · · · ·A.· ·I don't know.

25· · · · ·Q.· ·You don't know?



·1· · · · ·A.· ·I don't know if that's required to be in

·2· ·paper, you know, as I -- you showed from the Air

·3· ·Force instruction that -- that they have to appoint

·4· ·them.

·5· · · · ·Q.· ·Um-hum.

·6· · · · ·A.· ·But I don't know -- you know, it doesn't

·7· ·say that appoint them in writing, so it may have

·8· ·just been a verbal, You're on it, go meet.

·9· · · · · I don't know.· The interesting thing for us

10· ·here, again, to give you context, is so, now, this

11· ·is another -- yet another squadron on base in the

12· ·family advocacy program over on the medical side.

13· · · · · Now we're in their expertise about what's

14· ·required.· So I wouldn't know how they document or

15· ·if it's required, that kind of thing.

16· · · · ·Q.· ·So by -- what we know, based on the

17· ·Department of Justice, what we know is that by

18· ·May 5th -- 14-15, 2012, we've have got multiple

19· ·elements, multiple sections of the Holloman Air

20· ·Force Base, multiple outfits within the Holloman Air

21· ·Force Base that are aware of the high risk of

22· ·violence and threat that Devin Kelley poses to

23· ·members on base, correct?

24· · · · · MR. FURMAN:· Objection to the

25· ·characterization.



·1· · · · ·Q.· ·(By Mr. Alsaffar)· Is that a fair

·2· ·characterization?

·3· · · · · MR. FURMAN:· Same objection; you can answer.

·4· · · · ·A.· ·So I -- I would offer with what you just

·5· ·illustrated and kind of stepped through with --

·6· · · · ·Q.· ·(By Mr. Alsaffar)· Yes, sir.

·7· · · · ·A.· ·-- all these various things, it's clear

·8· ·that there was a lot of activity between the LRS

·9· ·squadron leadership and the various helping agencies

10· ·on base to get to a place where they were taking

11· ·action on what they were learning about Airman

12· ·Kelley.

13· · · · · And I think it's -- this shows that by that

14· ·point, they had taken a lot of action and to -- when

15· ·I arrived to that point, that he was in pretrial

16· ·confinement and being charged with crimes.

17· · · · · And so, yeah, it's obvious that there's a lot

18· ·of activity because they're concerned about this

19· ·individual.

20· · · · · And that they, obviously, had enough evidence

21· ·that they thought they could charge him with a crime

22· ·and put him in pretrial confinement.

23· · · · ·Q.· ·Right.· And so, at that point, there's

24· ·doubt -- so, we're talking the April 29, 2012,

25· ·the -- Tracy Wolfe has possession of the confession



·1· ·video.

·2· · · · · The confession video he sends to the AFOSI,

·3· ·so both AFOSI, your squadron are aware -- I'm sorry,

·4· ·the 49th LRS Squadron is aware he's confessed to

·5· ·child abuse.

·6· · · · · May 2012, a High Risk for Violence Team has

·7· ·been put together because he poses a specific major

·8· ·threat to commit an act of violence.

·9· · · · · At this time frame in Devin Kelley's point of

10· ·life at Holloman Air Force Base, there's no doubt

11· ·there's reasonable grounds, probable cause to

12· ·believe he's committed these violent acts, right?

13· · · · · MR. FURMAN:· Objection to the form; you can

14· ·answer.

15· · · · ·A.· ·So, you made some statement there about

16· ·Sergeant Wolfe transferring a video.· I haven't seen

17· ·anything, so I can't speak to that.

18· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.

19· · · · ·A.· ·I haven't seen anything that shows that

20· ·he took a confession and that he transferred it to

21· ·OSI, but I think to the point of your question, it's

22· ·clear that by this time, the squadron leadership has

23· ·determined that he, being Airman Kelley --

24· · · · ·Q.· ·Um-hum.

25· · · · ·A.· ·-- there's probable cause that -- that



·1· ·he did something illegal and that he was at risk for

·2· ·violent acts.· And that they were taking action to

·3· ·protect the squadron and the -- the public against

·4· ·those acts.

·5· · · · ·Q.· ·Okay.· And, you know, you -- you had

·6· ·made a statement there about the April 29th

·7· ·confession video, and so I want to show you -- I'm

·8· ·sorry.· You had asked -- you said, Well, I haven't

·9· ·seen it --

10· · · · ·A.· ·Right.

11· · · · ·Q.· ·And I -- I know you're not questioning

12· ·my -- my integrity at all, and I appreciate it, but

13· ·I'm -- also care about you understanding that I'm

14· ·not making stuff up, either.

15· · · · ·A.· ·Yep, so I take your word for it.

16· · · · ·Q.· ·Yeah, but I want to show it to you

17· ·because I don't -- you don't have to take my word

18· ·for it.

19· · · · ·A.· ·Okay.

20· · · · ·Q.· ·So, I'm showing you -- this is the USA

21· ·Bates stamp, I'll show you the Bates stamp on the

22· ·bottom, 13431; do you see that?

23· · · · · (Deponent perused computer screen.)

24· · · · ·A.· ·Not yet.

25· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· I'm sorry.



·1· ·I'm sorry.· At the bottom there?· No, not yet?

·2· · · · ·A.· ·13431, I see it.

·3· · · · ·Q.· ·You see it, okay.· And this is -- let me

·4· ·pull it up again.· I'll highlight it for you.· This

·5· ·is a report from AFOSI dated April 29th, 2012,

·6· ·correct?

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·And I want to show you the AFOSI.· And

·9· ·it's an interview of your First Sergeant by Special

10· ·Agent Holtz, correct?

11· · · · ·A.· ·Interview of Wolfe, Tracy A.· I don't

12· ·see who did it.· Sorry.

13· · · · ·Q.· ·The first page; do you see that?

14· ·Interview of Wolfe, April 29th --

15· · · · ·A.· ·I do.

16· · · · ·Q.· ·-- 2012?

17· · · · ·A.· ·Yep.

18· · · · ·Q.· ·And then -- oh, I'm sorry.· It's by

19· ·Clinton Mills --

20· · · · ·A.· ·Mills, Clinton.· I see at the bottom.

21· · · · ·Q.· ·Clinton Mills is a Special Agent, AFOSI.

22· · · · ·A.· ·Okay.

23· · · · ·Q.· ·And it states that Tracy Wolfe, Holloman

24· ·Air Force Base, 49 LRS provided AFOSI Detachment 225

25· ·with a black external hard drive allegedly



·1· ·containing a confession by subject, D.· Kelley to

·2· ·all of victim's injuries.· Wolfe received the hard

·3· ·drive from subject T. Kelley on the same day.

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·So, this is documenting the transferred

·6· ·that I described.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·Okay.

·9· · · · ·A.· ·I agree.

10· · · · ·Q.· ·Yeah, okay.· And -- and I just wanted to

11· ·make sure you knew --

12· · · · ·A.· ·No, thank you.

13· · · · ·Q.· ·-- where I was getting it from.· So

14· ·let's go back to the -- the HRVRT, high risk for

15· ·violence meeting and then the action subsequent to

16· ·that.

17· · · · ·A.· ·Okay.

18· · · · ·Q.· ·So, if you look on -- what exhibit

19· ·number was that again?

20· · · · ·A.· ·Exhibit 16.

21· · · · ·Q.· ·Exhibit 16.· And it's Page No. 4, it's

22· ·No. 3 on the bottom.

23· · · · ·A.· ·Okay.

24· · · · ·Q.· ·June 8, 2012; do you see that?

25· · · · ·A.· ·I do.



·1· · · · ·Q.· ·And actually, above it, June 7th, 2012,

·2· ·the Department of Justice states that Kelley

·3· ·"'escapes' from Peak Behavioral Health Services

·4· ·where he is undergoing treatment"; do you see that?

·5· · · · ·A.· ·I do.

·6· · · · ·Q.· ·And are -- were you aware that he had

·7· ·tried -- he had -- well, he had escaped the Peak

·8· ·Mental Institution, right?

·9· · · · ·A.· ·I was made aware; I don't remember when.

10· · · · ·Q.· ·Okay.· And then the next day, June 8th,

11· ·Kelley's commander orders him into pretrial

12· ·confinement at the 49th Security Forces,

13· ·Building 35, right?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·Now, where is that confinement facility

16· ·located, vis-à-vis, your 49 LRS?

17· · · · ·A.· ·Again, within probably a mile, short

18· ·drive on the base.

19· · · · ·Q.· ·Okay.· And June 8, 2012, "Confinement

20· ·was deemed necessary because it was foreseeable he

21· ·would flee again and engage in serious criminal

22· ·misconduct"; do you see that?

23· · · · ·A.· ·I see that.

24· · · · ·Q.· ·And you have no reason to disagree with

25· ·that statement, correct?



·1· · · · ·A.· ·I do not.

·2· · · · ·Q.· ·Okay.· And there's "evidence in the

·3· ·record that Kelley attempted to purchase a handgun

·4· ·before being placed into pretrial confinement

·5· ·(June 7, 2012 entry)"; do you see that?

·6· · · · ·A.· ·I do.

·7· · · · ·Q.· ·No -- no reason to disagree with that,

·8· ·correct?

·9· · · · ·A.· ·None.

10· · · · ·Q.· ·Now, I want to show you specifically a

11· ·document that might elucidate that little section we

12· ·just went over.· I'm going to hand you Exhibit No.

13· ·17.

14· · · · · (Deposition Exhibit 17 was marked for

15· ·identification.)

16· · · · ·Q.· ·(By Mr. Alsaffar)· Exhibit No. 17 is

17· ·Bates stamped USA 13378, and it's from Xavier

18· ·Alvarez, Director of Military Affairs.

19· · · · ·A.· ·Okay.

20· · · · ·Q.· ·All right.· MissionRecovery.· Now, first

21· ·of all, do you know what "Director of Military

22· ·Affairs" is?

23· · · · ·A.· ·I don't.

24· · · · ·Q.· ·Okay.· That's not important.· This is

25· ·June 7, 2012; do you see that at the very front?



·1· · · · ·A.· ·I do.

·2· · · · ·Q.· ·"At approximately 2235 Nurse on unit

·3· ·informed staff that a code three (elopement) had

·4· ·been called onto Military Unit reference Devin

·5· ·Kelley."· All right?

·6· · · · · So, this is a notification that he was

·7· ·escaping from the mental institution, right?

·8· · · · ·A.· ·Right.

·9· · · · ·Q.· ·Now, you were -- your understanding was

10· ·he had escaped from that mental institution; he was

11· ·not allowed to; it was AWOL on his part, right?

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·And if you go a couple of lines down,

14· ·commander -- or sorry, Director Alvarez states,

15· ·"Computer results showed that DK had been searching

16· ·weapons, body armor, transport to San Antonio and

17· ·lodging.

18· · · · · "SM's (sic) reported to staff, that DK had

19· ·been working diligently in PT, to accomplish a

20· ·twelve mile run"; do you see that?

21· · · · ·A.· ·I do.

22· · · · ·Q.· ·Are you aware also that Devin Kelley was

23· ·wearing body armor when he shot those 26 people in

24· ·the church?

25· · · · ·A.· ·I -- I don't remember that, but I --



·1· · · · ·Q.· ·It's okay.

·2· · · · ·A.· ·-- I believe you, absolutely.

·3· · · · ·Q.· ·No, no.· And I just didn't know if you

·4· ·knew or not.

·5· · · · ·A.· ·Yeah.

·6· · · · ·Q.· ·And so, what we know is that he was

·7· ·searching for weapons and body armor while he was in

·8· ·a mental institution on the day or around the time

·9· ·he was trying escape from the mental institution,

10· ·right?

11· · · · ·A.· ·Right.

12· · · · ·Q.· ·Okay.· Now, if you go a little bit

13· ·farther down, do you see where it says "Greyhound

14· ·security and Police"?

15· · · · ·A.· ·I do.

16· · · · ·Q.· ·"Greyhound security and Police were

17· ·notified of the possible suspect heading downtown

18· ·and advised that he may be a danger as per his

19· ·recent 'death by cop' statements"; do you see that?

20· · · · ·A.· ·I do.

21· · · · ·Q.· ·So that was another kind of discrete

22· ·threat he's made about shooting people, correct?

23· · · · ·A.· ·Right.· My understanding of the

24· ·death-by-cop statement is you're expecting to -- to

25· ·point a firearm at a police officer or shoot at them



·1· ·in the hope that they shoot you and kill you.

·2· · · · ·Q.· ·That's right.· It's sort of suicide --

·3· · · · ·A.· ·Suicide --

·4· · · · ·Q.· ·-- by cop?

·5· · · · ·A.· ·-- homicide/suicide situation.

·6· · · · ·Q.· ·Exactly.· So, in other words, this is

·7· ·another kind of -- another different kind of threat

·8· ·with weapons that Devin Kelley is making?

·9· · · · ·A.· ·Right.

10· · · · ·Q.· ·All right.· And the next sentence,

11· ·"Throughout" -- it says, "Throughout this process

12· ·Master Sergeant Wolfe," so that's Tracy Wolfe,

13· ·correct?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·-- "and Major Nordin were in constant

16· ·communication with Director Alvarez."

17· · · · · So again -- first of all, do you know who

18· ·Major Nordin is?

19· · · · ·A.· ·I don't.

20· · · · ·Q.· ·Okay.· So, in this situation, Director

21· ·Alvarez is stating that your First Sergeant Wolfe

22· ·is -- is communicating with them and is being made

23· ·aware of all this stuff, was actually working

24· ·closely and being made aware of what Devin Kelley

25· ·was doing?



·1· · · · ·A.· ·Right, right.

·2· · · · ·Q.· ·So -- so, your First Sergeant Wolfe

·3· ·would have known about the -- these searching for

·4· ·weapons, searching for body armor, his escape from

·5· ·the mental institution and his threat -- his weapons

·6· ·threat of death by cop?

·7· · · · ·A.· ·Right.

·8· · · · ·Q.· ·And that's June -- that's June 7, 2012,

·9· ·right?

10· · · · ·A.· ·Correct.

11· · · · · (Deposition Exhibit 18 was marked for

12· ·identification.)

13· · · · · MR. FURMAN:· Off the record for a second?

14· · · · · MR. ALSAFFAR:· Yeah, do you need a break?

15· · · · · MR. FURMAN:· I just want to chat for a

16· ·minute.

17· · · · · MR. ALSAFFAR:· Yeah, sure.· You bet.

18· · · · · THE VIDEOGRAPHER:· We're going off the

19· ·record.· The time is 5 -- 6:02.

20· · · · · (Pause in proceedings.)

21· · · · · THE VIDEOGRAPHER:· We're back on the record.

22· ·The time is 6:12.

23· · · · ·Q.· ·(By Mr. Alsaffar)· Colonel, there's one

24· ·more loop that I wanted to close on the HRVRT team

25· ·because we were talking about it in terms of sort of



·1· ·the various installations or sections of Holloman

·2· ·Air Force Base that by at least May 2012, were sort

·3· ·of involved in the understanding of the risk of

·4· ·violence that Devin Kelley posed.

·5· · · · ·A.· ·Right.

·6· · · · ·Q.· ·And part of that -- part of the reason I

·7· ·said that is we -- we certainly, we've gone through

·8· ·the Air Force Office of Special Investigation, the

·9· ·LRS 49th was aware in June 2011, he was under

10· ·criminal investigation, right, you remember that

11· ·document?

12· · · · ·A.· ·Right.

13· · · · ·Q.· ·Then, of course, the Security Forces was

14· ·specifically investigating him for very serious,

15· ·violent threats --

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·-- in February 2012.· And then, you

18· ·know, we took you through the -- your own -- the

19· ·LRS's own reprimand letters about assaults and

20· ·violent from April 2012.

21· · · · · And then, of course, the -- the team, the

22· ·high risk violence team was put together in May

23· ·2012.

24· · · · · And as part of that putting together,

25· ·remember we -- I showed you the -- a mandatory



·1· ·manual Air Force instruction about what constitutes

·2· ·a team?

·3· · · · ·A.· ·Right.

·4· · · · ·Q.· ·And part of that was the -- someone from

·5· ·the 49th JAG, someone from the 49th squadron

·6· ·command, so the LRS?

·7· · · · ·A.· ·Right.

·8· · · · ·Q.· ·Someone from the Security Forces,

·9· ·someone now from family advocacy, as well.· So

10· ·that -- that right there is four different units

11· ·within the Holloman Air Force Base that were put

12· ·together specifically aware that Devin Kelley posed

13· ·a high risk of violence by May 2012, fair?

14· · · · ·A.· ·Fair.

15· · · · ·Q.· ·Okay.· That's all I was -- that's all I

16· ·was saying.· So now let's go to -- you can put that

17· ·aside.

18· · · · · Remember when we had talked briefly about the

19· ·CRB team that met back in October 2011 regarding

20· ·Devin -- you don't need to look at it, but that's --

21· ·remember we had that discussion?

22· · · · ·A.· ·I do.

23· · · · ·Q.· ·I want to show you another thing related

24· ·to that, Exhibit No. 19.

25· · · · · (Deposition Exhibit 19 was marked for



·1· ·identification.)

·2· · · · ·Q.· ·(By Mr. Alsaffar)· And this is dated May

·3· ·17, 2012.· Let me switch you on that -- actually,

·4· ·you can have mine.· That's okay.· It makes it easier

·5· ·for you.· It makes it easier for you -- dated May

·6· ·17, 2012.· It's a memorandum for the 49th LRS

·7· ·commander --

·8· · · · ·A.· ·Correct.

·9· · · · ·Q.· ·-- correct?· And it's about Devin

10· ·Kelley, right?

11· · · · ·A.· ·Right.

12· · · · ·Q.· ·And it's from the 49th MSG/CC, Mission

13· ·Support Group Commander, correct?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·All right.· And that is Colonel Cole,

16· ·right?

17· · · · ·A.· ·Right.· And -- and just again, for

18· ·clarity, it's from -- it's to the LRS commander and

19· ·it's to Airman Kelley.· So we call that an in-turn

20· ·memo.· It goes to one and then the next.

21· · · · ·Q.· ·Okay.· And, yeah, and we see Devin

22· ·Kelley's signature?

23· · · · ·A.· ·Yep.

24· · · · ·Q.· ·And we also see Commander Marconi from

25· ·the 49th LRS --



·1· · · · ·A.· ·Correct.

·2· · · · ·Q.· ·-- as well, signed May 17, 2012, right?

·3· · · · ·A.· ·Yes.

·4· · · · ·Q.· ·And this is -- so this is another

·5· ·notification that there's been a Central Registry

·6· ·Board met on May 17th, 2012 --

·7· · · · ·A.· ·Correct.

·8· · · · ·Q.· ·-- right?· To review another incident

·9· ·regarding Devin Kelley.· And this allegation --

10· ·remember the first allegation, October 2011 where

11· ·the CRB determined there was probable cause to meet

12· ·the criteria of child maltreatment?· This one was

13· ·for adult maltreatment --

14· · · · ·A.· ·Right.

15· · · · ·Q.· ·-- right?

16· · · · ·A.· ·Yep.

17· · · · ·Q.· ·Okay.· And this one was specifically --

18· ·the allegation was emotional and physical

19· ·maltreatment of Tessa Kelley, his wife --

20· · · · ·A.· ·Yes.

21· · · · ·Q.· ·-- by Devin Kelley?· And the board here

22· ·determined the incident met the criteria for adult

23· ·physical maltreatment, correct?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·And again, entering the DoD Central



·1· ·Registry database, right?

·2· · · · ·A.· ·Correct.

·3· · · · ·Q.· ·So May 17th, 2012, the CRB, Central

·4· ·Registry Board, made that probable-cause

·5· ·determination that Devin Kelley met the criteria for

·6· ·adult physical maltreatment?

·7· · · · ·A.· ·Right.

·8· · · · ·Q.· ·All right.· And did I ask you, would

·9· ·this kind of document, a CRB document, would also go

10· ·into the UIF file or where would it go at the 49th

11· ·LRS?

12· · · · ·A.· ·So, because the CRB is a

13· ·nondisciplinary, it's an administrative board, it

14· ·would not go in the members's UIF or in their PIF.

15· ·The commander gives it -- I may be misspeaking

16· ·there.

17· · · · · So the commander has to give a copy to the

18· ·member.· And I don't remember where the other copy

19· ·gets filed.

20· · · · · At the time end of the CRB, the commander

21· ·gets two copies --

22· · · · ·Q.· ·Okay.

23· · · · ·A.· ·-- one to give to the member and one to

24· ·file, and I don't remember where that gets file.

25· · · · ·Q.· ·Fair.· That's fair.



·1· · · · ·A.· ·I don't -- but because it's

·2· ·administrative and not disciplinary, I don't think

·3· ·it would go in a UIF.

·4· · · · ·Q.· ·Okay.· So, now, let's go a few more

·5· ·weeks later, this is a few weeks before you get to

·6· ·the base as commander.

·7· · · · ·A.· ·Okay.

·8· · · · ·Q.· ·I'm going to show you Exhibit 18.

·9· · · · ·A.· ·Okay.

10· · · · ·Q.· ·I'm sorry, it's a little bit out of

11· ·order.· And this is -- this is the letter I gave you

12· ·before the break, so you have it.

13· · · · · Exhibit 18 is a memorandum from the acting

14· ·commander for 49th LRS, that's Nathan McLeod-Hughes,

15· ·Major Hughes, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·And on -- so on June 8th, 2012, Major

18· ·Hughes has put this memorandum together for the 49th

19· ·Wing, Judge Advocate, the 49th Wing Commander,

20· ·right?

21· · · · ·A.· ·Correct.

22· · · · ·Q.· ·And who -- what is PCRO, if you know?

23· · · · ·A.· ·I don't.

24· · · · ·Q.· ·Okay.

25· · · · ·A.· ·I'm not familiar with that acryonym.



·1· · · · ·Q.· ·That's okay.· You are not the first one

·2· ·who doesn't know what that is.· We've asked a couple

·3· ·of people, so, that's all right.· Don't worry about

·4· ·it.

·5· · · · · Do you know why "IN TURN" is put there; do

·6· ·you know?

·7· · · · ·A.· ·Yes.· So that means it's going from one

·8· ·to the next to the next.

·9· · · · ·Q.· ·Got it.

10· · · · ·A.· ·So it's going to the judge advocate,

11· ·then the Wing Commander and then PCRO.

12· · · · ·Q.· ·Now, this is a -- this is a memorandum

13· ·that the 49th LRS commanders put together approving

14· ·a pretrial confinement of Devin Kelley, June 8,

15· ·2012, correct?

16· · · · ·A.· ·Correct.

17· · · · ·Q.· ·Now, if you go -- let's just skip down

18· ·to No. 3.· Commander Hughes states, "I conclude the

19· ·requirements for pretrial confinement...are met.

20· ·First, I have reasonable grounds to believe the

21· ·following offenses triable by court-martial were

22· ·committed and the confinee committed them"; do you

23· ·see that?

24· · · · ·A.· ·I do.

25· · · · ·Q.· ·And -- and the charged offenses that the



·1· ·Commander Hughes has stated that he has reasonable

·2· ·grounds to believe were committed were 1, Article

·3· ·86, Absence without leave, June 7, 2012, right?

·4· · · · ·A.· ·Right.

·5· · · · ·Q.· ·So, that's being AWOL from the mental

·6· ·health facility, right?

·7· · · · ·A.· ·Yeah.· It seems like those dates

·8· ·probably match.

·9· · · · ·Q.· ·Okay.

10· · · · ·A.· ·Yep.

11· · · · ·Q.· ·The second charge that Commander Hughes

12· ·has reasonable grounds to believe occurred is

13· ·Article 128, June 9th, 2011, assault on a child,

14· ·right?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·And then he lists 130 -- Article 134,

17· ·Communicating a threat.· And Article 134, Assault --

18· · · · ·A.· ·Correct.

19· · · · ·Q.· ·Do you see that?

20· · · · ·A.· ·Correct.

21· · · · ·Q.· ·So, first, Commander Hughes believes

22· ·that -- or he's stating here he has reasonable

23· ·grounds to believe these offenses were committed,

24· ·which means he has probable cause to believe they

25· ·were committed, right?



·1· · · · ·A.· ·Right.

·2· · · · ·Q.· ·So, that's June 8, 2012, the 49th LRS

·3· ·commander has probable cause to believe that -- that

·4· ·these offenses were committed, right?

·5· · · · ·A.· ·Correct.

·6· · · · ·Q.· ·Now, underneath that, he states,

·7· ·"Second, I have reasonable grounds to believe

·8· ·continued pretrial confinement is necessary because

·9· ·it's foreseeable that the confinee will not appear

10· ·at trial, and/or will engage in serious criminal

11· ·misconduct if confinement is not continued,"

12· ·correct?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·Commander Hughes here is stating that as

15· ·of June 8th, 2012, the 49th LRS has reasonable

16· ·grounds to believe that Devin Kelley will engage in

17· ·serious criminal misconduct, and that that is why he

18· ·has to be confined in a jail?

19· · · · ·A.· ·Correct.

20· · · · · MR. FURMAN:· Objection to form.

21· · · · ·Q.· ·(By Mr. Alsaffar)· All right.· So, now,

22· ·at this time, June 8th, 2012, it was foreseeable

23· ·that Devin Kelley was a person that could engage in

24· ·serious criminal misconduct, right?

25· · · · · MR. FURMAN:· Objection to form.



·1· · · · ·A.· ·Can -- can you restate that?

·2· · · · ·Q.· ·(By Mr. Alsaffar)· Yeah.· So June 8th,

·3· ·2012, do you agree with the Commander Hughes here

·4· ·that -- that it was foreseeable that Devin Kelley

·5· ·was a person who could engage or will engage in

·6· ·serious criminal misconduct?

·7· · · · · MR. FURMAN:· Objection to form.

·8· · · · ·A.· ·So, per the memo on June 8th, Major

·9· ·McLeod-Hughes is saying he has reasonable grounds to

10· ·believe that pretrial confinement is necessary

11· ·because he won't appear at trial and/or he will

12· ·engage in criminal misconduct if not confined.

13· · · · · So, it -- it could be the "or" --

14· · · · ·Q.· ·(By Mr. Alsaffar)· Um-hum.

15· · · · ·A.· ·-- or it could be the "and," but yes,

16· ·that's what it says on the memo.

17· · · · ·Q.· ·Okay.· And do you -- and, you know,

18· ·we've looked through a lot of the evidence so far

19· ·that was available.· And do you have any reason to

20· ·disagree with that assessment of "foreseeable"?

21· · · · ·A.· ·I don't.

22· · · · ·Q.· ·Okay.· And if you flip the page to the

23· ·second page of -- of the memo, Commander Hughes is

24· ·documenting some more evidence of the kind of

25· ·evidence he's received to believe that he's -- that



·1· ·Devin Kelley is a threat --

·2· · · · ·A.· ·Okay.

·3· · · · ·Q.· ·-- to multiple people, not just a child,

·4· ·not just his wife, but to others, as well.· And I

·5· ·want to go through those with you and see --

·6· · · · ·A.· ·Okay.

·7· · · · ·Q.· ·-- just so that you've seen it.

·8· · · · · So, the first is that in June 2011, he's

·9· ·talking about the -- the 11-month-old child was

10· ·taken to the emergency room and the child had been

11· ·vomiting and he'd had a seizure, right?

12· · · · ·A.· ·Yes.

13· · · · ·Q.· ·There was -- the child was observed to

14· ·have a bruise on the cheek and ear, and x-rays

15· ·revealed a broken clavicle and subdural hematoma,

16· ·right?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·And do you know what a "subdural

19· ·hematoma" is?

20· · · · ·A.· ·I think it's a bruise under the skin --

21· · · · ·Q.· ·It is --

22· · · · ·A.· ·-- or a -- blood pooling under the skin.

23· · · · ·Q.· ·And -- and what this is -- he had a

24· ·subdural hematoma on his -- on his head, his brain;

25· ·did you know that?· The child did?



·1· · · · ·A.· ·I didn't.

·2· · · · ·Q.· ·Okay.· And that the medical authorities

·3· ·at that time had actually notified -- medical

·4· ·professionals had notified the authorities of

·5· ·suspected child abuse, right?

·6· · · · ·A.· ·Yes, I see that.

·7· · · · ·Q.· ·Okay.· And he notes on April 23rd, 2012,

·8· ·Commander Hughes notes that "while driving to El

·9· ·Paso," Kelley, Devin Kelley "took his gun out of his

10· ·holster and held it against her" -- Tessa

11· ·Kelley's -- "temple, stating 'do you want to die'";

12· ·do you see that?

13· · · · ·A.· ·I do.

14· · · · ·Q.· ·And then a little bit down, April 27th,

15· ·2012, Commander Hughes states, Tessa Kelley's

16· ·"mother contacted the unit concerned for the

17· ·physical and emotional safety of her

18· ·daughter...Kelly (sic) then posted on Facebook that

19· ·this hurts and is going to be so hard and scary.

20· ·But it must be done.· I'm tired of hurting myself

21· ·and others.· Maybe this is my last chance to redeem

22· ·myself for what I've done.· I'm sorry"; do you see

23· ·that?

24· · · · ·A.· ·I do.

25· · · · ·Q.· ·Then, on that same day, April 27, 2012,



·1· ·"Kelley confessed in a self-made video to the

·2· ·assault that occurred regarding his stepchild"; do

·3· ·you see that?

·4· · · · ·A.· ·I do.

·5· · · · ·Q.· ·And then, I showed you this document,

·6· ·"following submission of the video confession to Air

·7· ·Force Office of Special Investigations" on April 29,

·8· ·2012; do you see that?

·9· · · · ·A.· ·I do.

10· · · · ·Q.· ·So that -- do you remember that document

11· ·I showed you where your First Sergeant

12· ·transferred --

13· · · · ·A.· ·I do.

14· · · · ·Q.· ·-- that confession video to AFOSI?

15· · · · ·A.· ·I do remember that.

16· · · · ·Q.· ·All right.· So that's getting --

17· ·communicating -- Commander Hughes is also

18· ·communicating that in this memo.

19· · · · · Let's go down to No. 5.· Commander Hughes

20· ·states that, "Furthermore, investigation revealed

21· ·that while receiving inpatient mental health care,

22· ·the member made several threatening statements that

23· ·if he were picked up by Security Forces that he

24· ·would go for their guns"; do you see that?

25· · · · ·A.· ·I do.



·1· · · · ·Q.· ·So, there, he's stating that -- all

·2· ·right, we also know that Devin Kelley is now

·3· ·threatening Security Forces if they come for him,

·4· ·and specifically going for the Security Forces'

·5· ·guns, too --

·6· · · · ·A.· ·Correct.

·7· · · · ·Q.· ·-- right?· Additionally, on June 7,

·8· ·2012, Kelley contacted Holloman Air Force Base

·9· ·Exchange and entered into an agreement to purchase a

10· ·9 millimeter handgun; do you see that?

11· · · · ·A.· ·I do.

12· · · · ·Q.· ·So this is when he's in a men- -- the

13· ·day he's in a mental facility, the day he escapes

14· ·the mental facility, he's trying to arrange for the

15· ·actual purchase of a gun from the Holloman Air Force

16· ·Base Exchange, right?

17· · · · ·A.· ·I see that.

18· · · · ·Q.· ·And do you remember when I showed you

19· ·earlier the two forms where he actually purchased

20· ·two guns in 2012 from that very same Holloman Air

21· ·Force Base Exchange, right?

22· · · · ·A.· ·Correct.

23· · · · ·Q.· ·All right.· So, he knew how to get guns

24· ·from that Holloman Exchange, right?

25· · · · ·A.· ·Right.



·1· · · · ·Q.· ·All right.· Later that night, Kelley

·2· ·climbed a fence and left the mental facility without

·3· ·authorization.

·4· · · · · You have no reason -- you see no evidence to

·5· ·disagree that he left that facility without

·6· ·authorization; is that fair?

·7· · · · ·A.· ·That's fair.

·8· · · · ·Q.· ·Okay.· An examination of the computer he

·9· ·had been using at the facility revealed that Kelley

10· ·searched for a map to the bus station, as well as

11· ·conducted research on the purchases of -- of weapons

12· ·and body armor.

13· · · · · And I showed you that documentation earlier,

14· ·as well; do you remember that?

15· · · · ·A.· ·You did.

16· · · · ·Q.· ·Okay.

17· · · · ·A.· ·I remember.

18· · · · ·Q.· ·Yeah.· And so this is getting

19· ·communicated.· So now we know Commander Hughes at

20· ·the LRS, the 49th LRS is also aware of all this

21· ·information.

22· · · · · And he's putting in here his support, his

23· ·statement that it's foreseeable, this is a very

24· ·dangerous person?

25· · · · ·A.· ·Right.



·1· · · · ·Q.· ·Right?· Okay.· Paragraph 6, he says --

·2· ·Commander Hughes says, The course of conduct by

·3· ·Kelley leads me to conclude that he will continue to

·4· ·engage in serious criminal conduct if not confined.

·5· · · · · So -- so here, Commander Hughes is saying

·6· ·unless he's in jail, he's going to commit continued

·7· ·serious conduct -- criminal conduct, right?

·8· · · · ·A.· ·Right.

·9· · · · ·Q.· ·And -- and so, the 49th LRS at Holloman

10· ·Air Force Base on June 2012 was certainly aware

11· ·that -- that Devin Kelley is -- has probable cause

12· ·to believe that he's a threat for serious violence

13· ·with weapons, right --

14· · · · ·A.· ·Right.

15· · · · ·Q.· ·Okay.· Is that -- do you agree with

16· ·that?

17· · · · ·A.· ·I agree.

18· · · · ·Q.· ·Okay.· Let me show you -- let's move on

19· ·to -- a little bit after -- well, let's, actually,

20· ·jump -- jump ahead a little bit, if we could.

21· · · · · You -- you had June 30th, 2012, now, you

22· ·arrived as the commander of the 49th LRS at Holloman

23· ·Air Force Base, right?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·And you remember earlier when we were --



·1· ·you were describing to me the charge sheet?

·2· · · · ·A.· ·Yes.

·3· · · · ·Q.· ·Okay.

·4· · · · · (Deposition Exhibit 20 was marked for

·5· ·identification.)

·6· · · · ·Q.· ·(By Mr. Alsaffar)· I'm going to hand you

·7· ·Exhibit No. 20.· And Exhibit No. 20 is a charge

·8· ·sheet with your signature from July 26, 2012,

·9· ·related to Devin Kelley.

10· · · · · But can you please look that over quickly and

11· ·confirm that that's your signature and I've

12· ·described it accurately?

13· · · · ·A.· ·You have and it is.

14· · · · ·Q.· ·Okay.· So you were, earlier describing

15· ·for us that -- and this is Bates numbered 15086 --

16· ·you were earlier describing that you were given this

17· ·charge sheet to go meet personally with Devin Kelley

18· ·in order to read him the charges specifically

19· ·against him; is that right?

20· · · · ·A.· ·Correct.

21· · · · ·Q.· ·Is this what you had with you -- what

22· ·you would have had with you when you met with Devin

23· ·Kelley?

24· · · · ·A.· ·It would have been.

25· · · · ·Q.· ·Okay.· Would it -- do you think it was



·1· ·on this date, as well, is that --

·2· · · · ·A.· ·I -- absolutely.· I have no reason to

·3· ·think it was on a different date.

·4· · · · ·Q.· ·Okay.· And it'd be fine if it was.  I

·5· ·don't know if maybe it was the charge was actually

·6· ·set -- signed on July 26 --

·7· · · · ·A.· ·Yes --

·8· · · · ·Q.· ·-- maybe you went a couple days later --

·9· · · · ·A.· ·Right --

10· · · · ·Q.· ·-- or, if you did, I just don't know.

11· · · · ·A.· ·I think it's reasonable to believe that

12· ·that's when I read the charge sheet to him.

13· · · · ·Q.· ·Okay.· So this is July 26, 2012.· So

14· ·this charge sheet, this document that we're looking

15· ·at, Exhibit No. 20, is -- certainly, by this point,

16· ·we also -- this is another instance where we -- we

17· ·know that the Air Force at this point had probable

18· ·cause to believe that he committed these offenses,

19· ·that they actually now have indicted him for?

20· · · · ·A.· ·Correct.

21· · · · ·Q.· ·Okay.· And the other thing I wanted --

22· ·and that's your signature both on the first page and

23· ·the back page?

24· · · · ·A.· ·Yes, sir, it is.

25· · · · ·Q.· ·It is, okay.· And the charges here that



·1· ·there was probable cause to believe that he

·2· ·committed assault on his wife and assault on a minor

·3· ·child, correct?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·Article 128 violations?

·6· · · · ·A.· ·Yes.

·7· · · · ·Q.· ·Okay.· And I'm not going to read through

·8· ·the whole thing; that's not the purpose of it.

·9· · · · · Let me show you a different -- the next

10· ·document.

11· · · · · (Deposition Exhibit 21 was marked for

12· ·identification.)

13· · · · · MR. FURMAN:· This one here (indicating)?

14· · · · · MR. ALSAFFAR:· No, you got it.· This is

15· ·yours.

16· · · · · MR. FURMAN:· Oh, it says August 15th.

17· · · · · MR. ALSAFFAR:· Oh, no, no, no.· You're right.

18· ·I gave you the wrong one.· So, this is the one --

19· ·the first I should have gave you is this.· So take

20· ·it.· And then here's the August one.

21· · · · · MR. FURMAN:· Thank you.

22· · · · · MR. ALSAFFAR:· All right.

23· · · · ·Q.· ·(By Mr. Alsaffar)· I'm handing you

24· ·Exhibit No. 21.· And I -- and Exhibit No. 21 is also

25· ·a charge sheet; is that correct?



·1· · · · ·A.· ·That is correct.

·2· · · · ·Q.· ·And this is dated, actually, August 15,

·3· ·2012?

·4· · · · ·A.· ·That is correct.

·5· · · · ·Q.· ·Related to Devin Kelley, correct?

·6· · · · ·A.· ·Yes, sir.

·7· · · · ·Q.· ·Now -- so would this mean that you would

·8· ·have also visited with him about this charge, as

·9· ·well?

10· · · · ·A.· ·I would think so, but I don't remember

11· ·it.

12· · · · ·Q.· ·Okay.

13· · · · ·A.· ·I don't remember visiting twice to --

14· ·per charges, but I would think I would have.

15· · · · ·Q.· ·Okay.· And -- and that's okay.· I know

16· ·it was years ago.· But this charge sheet is

17· ·indicating an additional Article 128 charge of

18· ·assault, against Devin Kelley; correct?

19· · · · ·A.· ·That's correct.

20· · · · ·Q.· ·So this is a separate charge of assault

21· ·on Tessa Kelley his wife with a dangerous weapon, to

22· ·wit, a loaded firearm, right?

23· · · · ·A.· ·That's correct.

24· · · · ·Q.· ·All right.· So this would be in

25· ·August 15, 2012, you would be presenting this charge



·1· ·to Devin Kelley -- this additional charge to

·2· ·Devin -- Devin Kelley, correct?

·3· · · · ·A.· ·That's correct.

·4· · · · ·Q.· ·All right.· And so this would have

·5· ·been -- by this time, as well, August 15, 2012,

·6· ·probable cause, Air Force knew they had probable

·7· ·cause to believe that Devin Kelley had committed

·8· ·this additional assault charge because they had

·9· ·indicted him for it?

10· · · · ·A.· ·Right.

11· · · · ·Q.· ·Okay.

12· · · · ·A.· ·And I -- I just noticed, there's a

13· ·second page.

14· · · · ·Q.· ·Right.

15· · · · ·A.· ·That's weird, though.· It's dated --

16· ·this is Patricia Encarnacion saying that she served

17· ·it.· So maybe I didn't, but absolutely, this is an

18· ·additional charge being added to the court-martial.

19· · · · ·Q.· ·Okay.· And regardless of who actually

20· ·served --

21· · · · ·A.· ·Right.

22· · · · ·Q.· ·-- Devin Kelley on it, you're -- that's

23· ·your signature on the front and back --

24· · · · ·A.· ·Yes, sir.

25· · · · ·Q.· ·-- August 15, 2012, indicating that, we



·1· ·know also in this time the Air Force had probable

·2· ·cause to believe he committed this assault on this

·3· ·date, right?

·4· · · · ·A.· ·Yes, sir.

·5· · · · ·Q.· ·Okay.· So that's all I wanted to know

·6· ·about that.

·7· · · · · All right.· Where would -- where would the

·8· ·charge sheet have been filed in the 49th LRS?

·9· · · · ·A.· ·I don't think it would be.

10· · · · ·Q.· ·Okay.

11· · · · ·A.· ·So I think it would be on file with the

12· ·judge advocate office as part of the court-martial

13· ·documents.

14· · · · ·Q.· ·All right.· Would the Security Forces or

15· ·Air Force OSI have been also informed of the

16· ·official charge sheet indictments, as well, or do

17· ·you know?

18· · · · ·A.· ·I don't know.

19· · · · ·Q.· ·Okay.

20· · · · ·A.· ·My -- my estimation is likely not.

21· ·Their -- their information is being fed to the judge

22· ·advocate to develop the additional charges.

23· · · · ·Q.· ·Um-hum.

24· · · · ·A.· ·I can't see why the judge advocate would

25· ·go back to them with, Hey, we -- these are the



·1· ·additional charges.

·2· · · · ·Q.· ·Right.

·3· · · · ·A.· ·But I don't know.

·4· · · · ·Q.· ·Okay.· And I want to show you...

·5· · · · · (Deposition Exhibit 22 was marked for

·6· ·identification.)

·7· · · · ·Q.· ·(By Mr. Alsaffar)· I'm showing you

·8· ·Exhibit No. 22.

·9· · · · ·A.· ·Okay.

10· · · · ·Q.· ·And Exhibit No. 22 is what's called the

11· ·Air Force 1359 Report of Result of Trial.· You --

12· ·you recognize that, correct?

13· · · · ·A.· ·I do.

14· · · · ·Q.· ·And what this is, is this is the form

15· ·that the Air Force uses to notify -- notify the

16· ·convicted person's command that this person has been

17· ·convicted of a crime?

18· · · · ·A.· ·Correct.

19· · · · ·Q.· ·And this Report of Result of Trial is

20· ·dated November 7, 2012, right?

21· · · · ·A.· ·Yes.

22· · · · ·Q.· ·And this is addressed to your command,

23· ·the 49 LRS commander, right?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·And that's your address, your command



·1· ·building address, correct?

·2· · · · ·A.· ·Yes, sir.

·3· · · · ·Q.· ·And so, this would have been actually

·4· ·sent to you?

·5· · · · ·A.· ·Correct.

·6· · · · ·Q.· ·You were the commander of the 49th LRS

·7· ·at the time this conviction report was sent,

·8· ·correct?

·9· · · · ·A.· ·Correct.

10· · · · ·Q.· ·All right.· And he -- this is notifying

11· ·you as the commander of Devin Kelley that he's been

12· ·convicted of -- of these two assault charges --

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·-- right?· All right.· And if you look

15· ·at the bottom, you see the distribution list, the

16· ·bottom left?

17· · · · ·A.· ·I do.

18· · · · ·Q.· ·And this is also a Report of Result of

19· ·Trial that's been distributed to your highest level

20· ·of command, ACC, right?

21· · · · ·A.· ·Right.

22· · · · ·Q.· ·The next highest level, 12th Air Force

23· ·Command, right?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·And the next level highest -- the next



·1· ·level command is still over your command, which is

·2· ·the 49th Wing Command, right?

·3· · · · ·A.· ·Right.

·4· · · · ·Q.· ·The 49th Mission Group Command, as well,

·5· ·has been informed?

·6· · · · ·A.· ·Yeah.· So, it's interesting.· That's

·7· ·says MDG.· That's the medical group.

·8· · · · ·Q.· ·Oh, okay.

·9· · · · ·A.· ·I'm assuming that's a typo and that

10· ·should have been MSG, Mission Support Group.

11· · · · ·Q.· ·You know what's funny is I read it as

12· ·MSG just now --

13· · · · ·A.· ·Right.

14· · · · ·Q.· ·-- because I just expected that to be --

15· · · · ·A.· ·Yeah.

16· · · · ·Q.· ·-- what it was.· So you're right, it

17· ·says MDG.· So -- but it was also sent to the 49th

18· ·FSS, do you remember, that's the group we talked

19· ·about earlier, Force Support, right?

20· · · · ·A.· ·(Inaudible.)

21· · · · · MADAM COURT REPORTER:· I'm sorry?

22· · · · · THE DEPONENT:· Force Support Squadron.

23· · · · ·Q.· ·(By Mr. Alsaffar)· And I don't want to

24· ·go through each one of them, but it's also -- this

25· ·was also in addition to being sent to those others



·1· ·we've identified, was also sent to the 49th Security

·2· ·Forces and the Air Force OSI Detachment 225, as

·3· ·well?

·4· · · · ·A.· ·Correct.

·5· · · · ·Q.· ·So all of those folks listed, including

·6· ·your command, were notified on November 7, 2012,

·7· ·that he's been convicted of two assault charges?

·8· · · · ·A.· ·Correct.

·9· · · · ·Q.· ·All right.· Now, at this point in time,

10· ·did you get any communication from anybody from the

11· ·Air Force, whether it was the Security Forces,

12· ·AFOSI, your command above you, your command directly

13· ·below you that Devin Kelley's fingerprints and his

14· ·conviction now, that you know he's been convicted,

15· ·needed to be reported to the FBI?

16· · · · ·A.· ·I did not.

17· · · · ·Q.· ·Okay.· Now, at this point, he's a

18· ·convicted felon, Devin Kelley is, right?

19· · · · ·A.· ·Correct.

20· · · · ·Q.· ·Okay.· Now -- now, you -- we talked

21· ·about the law earlier, but -- but your understanding

22· ·is a convicted felon, these type of felons, so

23· ·domestic violence and child abuse, are reported to

24· ·the FBI so that they cannot legally obtain firearms;

25· ·you understand that, right?



·1· · · · ·A.· ·Yes.

·2· · · · ·Q.· ·So the -- so when a government agency

·3· ·actually fails to report this criminal-conviction

·4· ·data on felons, dangerous felons, like Devin Kelley,

·5· ·that's unnecessarily exposing the public to a -- an

·6· ·increased risk of harm, isn't it?

·7· · · · · MR. FURMAN:· Objection to form; you can

·8· ·answer.

·9· · · · ·A.· ·I would agree, yes.

10· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· And -- and the

11· ·reason is that what we're doing here is we know we

12· ·have a convicted felon who shouldn't get firearms,

13· ·so we need to prevent him from getting firearms

14· ·legally --

15· · · · ·A.· ·Right.

16· · · · ·Q.· ·-- right?· Okay.· And, in -- in

17· ·particular with Devin Kelley, not only was he a

18· ·convicted felon who -- who had a felony that should

19· ·prevent him from legally obtaining firearms, but the

20· ·Air Force also knew by the time of his conviction

21· ·that he was also a convicted felon, he had a

22· ·particular -- a particular habit of threatening gun

23· ·violence and mass-shooting violence, right?

24· · · · · MR. FURMAN:· Objection to form; you can

25· ·answer.



·1· · · · ·A.· ·So, yes, there's -- there's clearly

·2· ·evidence that he had made those kind of

·3· ·mass-shooting threats.

·4· · · · ·Q.· ·(By Mr. Alsaffar)· Right.· And so, by

·5· ·November 11 -- November 2012, the Air Force -- and

·6· ·all the commands that are listed here were aware

·7· ·that, not only is he a convicted felon and the type

·8· ·of charges which should prevent him from legally

·9· ·buying a firearm, but this particular person, Devin

10· ·Kelley, has also made several forms of threats of

11· ·gun violence and mass-shooting gun violence prior to

12· ·the conviction, right?

13· · · · ·A.· ·Correct.

14· · · · ·Q.· ·Okay.· And I think that you had told us

15· ·a little bit earlier about the sort of after his

16· ·conviction -- after his sentence was -- was ended

17· ·and your meeting with him.

18· · · · · Can you tell me where you met with Devin

19· ·Kelley, like, specifically the building or the area?

20· · · · ·A.· ·So, it was in my office.

21· · · · ·Q.· ·Where -- where's your office?

22· · · · ·A.· ·So, I don't remember, but I'm -- I'm

23· ·assuming this is correct.· 280 Delaware Avenue.

24· · · · ·Q.· ·Okay.

25· · · · ·A.· ·Building 310.· Building 310 does ring a



·1· ·bell.· So my office is right there on Holloman.

·2· · · · ·Q.· ·And I just want to put a button on this

·3· ·sort of communication so that I'm -- I -- so that we

·4· ·all know --

·5· · · · ·A.· ·Okay.

·6· · · · ·Q.· ·-- how that communication or how it was

·7· ·going about -- about his conviction.· So let me do

·8· ·that real quickly.

·9· · · · · When you met with him in person in your

10· ·office at the 49th LRS after he served his time --

11· · · · ·A.· ·Yes, sir.

12· · · · ·Q.· ·-- so I guess this would have been

13· ·sometime end of March, early April 2013, right?

14· · · · ·A.· ·Correct.

15· · · · ·Q.· ·Did you -- did you have a discuss with

16· ·him about him not being allowed to purchase

17· ·firearms?

18· · · · ·A.· ·I don't know how to I ended that

19· ·discussion.

20· · · · ·Q.· ·Did you have a discussion with him, and

21· ·specifically -- or even generally -- about his --

22· ·his exhibited propensity to make gun-violence

23· ·threats to people?

24· · · · · MR. FURMAN:· Objection to form; you can

25· ·answer.



·1· · · · ·A.· ·No.· So, as I stated earlier, what I

·2· ·remember telling him was, Look, you've paid your

·3· ·debt to society.

·4· · · · ·Q.· ·(By Mr. Alsaffar)· Um-hum.

·5· · · · ·A.· ·And now you can go make something of

·6· ·yourself.· But, you know, it's up to you to go do

·7· ·that.· That's what I remember telling him.

·8· · · · ·Q.· ·Okay.· So you don't remember

·9· ·specifically having any kind of conversation about

10· ·his prior threats to people to commit gun violence

11· ·or his status of -- of obtaining weapons or whether

12· ·he could obtain weapons, none of that was discussed?

13· · · · ·A.· ·No, sir.

14· · · · ·Q.· ·Okay.

15· · · · · (Deposition Exhibit 23 was marked for

16· ·identification.)

17· · · · ·Q.· ·Okay.· During -- about this time frame,

18· ·and I think this is one of the documents you

19· ·specifically reviewed prior to your deposition, but

20· ·I want to show you Exhibit No. 23 --

21· · · · ·A.· ·Okay.

22· · · · ·Q.· ·-- which is Bates 13324.

23· · · · ·A.· ·Yes, sir.

24· · · · ·Q.· ·So, this is about a week before -- a

25· ·week or so before you meet with Devin Kelley upon



·1· ·his release from jail, correct?

·2· · · · ·A.· ·Yes, sir.

·3· · · · ·Q.· ·And it's March 22, 2013.· You sent this

·4· ·memo to the Security Forces Division, correct?

·5· · · · ·A.· ·Right.

·6· · · · ·Q.· ·And can you tell me what it says,

·7· ·memo -- Memorandum SFS/S5/AV.· Can you tell me what

·8· ·the "S5/AV" is?

·9· · · · ·A.· ·So, that is a section within the

10· ·Security Forces Squadron.

11· · · · ·Q.· ·Okay.

12· · · · ·A.· ·And I can't recall what "the S5," what

13· ·that translates to --

14· · · · ·Q.· ·Um-hum.

15· · · · ·A.· ·-- but that is a section within the

16· ·Security Forces Squadron.

17· · · · ·Q.· ·Okay.· So this is -- and just so the

18· ·record's clear, you're sending this memorandum to

19· ·the 49th Security Forces Squadron at Holloman Air

20· ·Force Base?

21· · · · ·A.· ·Right, yeah, to a -- to a specific unit

22· ·within that squadron.

23· · · · ·Q.· ·And the subject is "Conditional Barment

24· ·Request for Devin Kelley," right?

25· · · · ·A.· ·Yes, sir.



·1· · · · ·Q.· ·And I didn't -- I didn't even point this

·2· ·out.· This is a memo you wrote and that's your

·3· ·signature at the bottom, Robert Bearden, Commander,

·4· ·49th LRS, right?

·5· · · · ·A.· ·So, I -- I signed it.· I'm pretty sure

·6· ·my First Sergeant wrote it for me --

·7· · · · ·Q.· ·Okay.

·8· · · · ·A.· ·-- but yes, that is my signature; it's

·9· ·my memo.

10· · · · ·Q.· ·Okay.· And -- and you were -- you were

11· ·agreeing with the content of this by signing it?

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·Okay.· Can you tell me first what a

14· ·"conditional barment request" means?

15· · · · ·A.· ·So, you know, we have the authority to

16· ·bar individuals from the base.

17· · · · ·Q.· ·Um-hum.

18· · · · ·A.· ·And so, what I'm asking for here is that

19· ·essentially that he be barred from the base with a

20· ·very unique, discrete exception to be on the base to

21· ·be out-processed.

22· · · · ·Q.· ·Okay.· Okay.· And -- and are you asking

23· ·for barment for an indefinite period of time here,

24· ·other than the -- the carved-out out-processing --

25· · · · ·A.· ·Right.



·1· · · · ·Q.· ·-- exception?

·2· · · · ·A.· ·Yes, essentially.· So, what -- what I've

·3· ·got in mind is when they -- when a member is finally

·4· ·out-processed --

·5· · · · ·Q.· ·Um-hum.

·6· · · · ·A.· ·-- their ID card is taken.· And then

·7· ·they can't get access to the installation when we're

·8· ·checking ID cards.· And so, by conducting the

·9· ·barment, then after he's got -- no longer has an ID

10· ·card --

11· · · · ·Q.· ·Yeah.

12· · · · ·A.· ·-- what -- what I'm looking for here is

13· ·that the Security Forces has his name on file to

14· ·keep him off the base at the gate.

15· · · · ·Q.· ·Okay.

16· · · · ·A.· ·Because of the threats he previously

17· ·made against leadership.

18· · · · ·Q.· ·All right.· And -- and, to that point,

19· ·is there -- is there an end date to this, meaning,

20· ·are you saying, Hey, in a year we can -- or is this

21· ·indefinite until you withdraw it or the position --

22· ·the person in your position withdraws it?

23· · · · ·A.· ·I -- I don't designate an end date in

24· ·this.

25· · · · ·Q.· ·And that's why I'm asking.



·1· · · · ·A.· ·Yeah.· So -- and what I don't know is

·2· ·within the Security Forces, how long they keep

·3· ·something like that on file and on -- on the record.

·4· · · · · The important thing, in my mind at the time,

·5· ·though, was I didn't want him having access to the

·6· ·base until I knew that they -- we had out-processed

·7· ·him, got his ID card away from him so he couldn't

·8· ·get back on.

·9· · · · ·Q.· ·Is it fair to say that, at this point,

10· ·what you're trying to do is protect the people

11· ·inside the base from Devin Kelley?

12· · · · ·A.· ·Yes.· Specifically, because he had

13· ·threatened to shoot squadron leadership, I felt like

14· ·we needed some extra protection.

15· · · · ·Q.· ·Okay.· Would -- do you think it -- do

16· ·you think it's been fair also for the public to also

17· ·have been protected from Devin Kelley, not just

18· ·people inside the base, but people outside the base?

19· · · · ·A.· ·So --

20· · · · ·Q.· ·And I'm not -- let me link -- let me

21· ·withdraw that and make sure you understand --

22· · · · ·A.· ·Okay.

23· · · · ·Q.· ·-- what I'm getting at here, because I

24· ·understand you don't have any authority to tell

25· ·folks outside your base what to do.· I don't --



·1· · · · ·A.· ·Right.

·2· · · · ·Q.· ·-- and I understand that.· And I know

·3· ·what you're doing here is you have the ability to

·4· ·protect your people on the base from Devin Kelley

·5· ·and so you're doing that here, right?

·6· · · · ·A.· ·Right.

·7· · · · ·Q.· ·Okay.· So what -- what I'm asking is, is

·8· ·that you-all are certainly aware that he's --

·9· ·he's -- he is posing a specific threat to people

10· ·inside Holloman Air Force Base at this time,

11· ·correct, March 2013?

12· · · · ·A.· ·So, I'm certainly, at this time, I'm

13· ·concerned that because of threats he's previously

14· ·made.

15· · · · ·Q.· ·Yep.

16· · · · ·A.· ·But I think, kind of to your point, you

17· ·know, where my mind's at, as a commander here is,

18· ·I've got an airman that has been convicted and

19· ·served his time --

20· · · · ·Q.· ·Sure.

21· · · · ·A.· ·-- so he's paid his debt to society, but

22· ·he had previously threatened unit leadership.· And

23· ·I -- and you kind of illustrated it, you know, I

24· ·have to look at the fact that he's -- he's paid

25· ·his -- his debt to society, so by the law, you know,



·1· ·he's free to go now.

·2· · · · ·Q.· ·Yeah.

·3· · · · ·A.· ·So my focus is that he's previously made

·4· ·threats to our team, our leadership, and I'm trying

·5· ·to protect them.

·6· · · · ·Q.· ·Right.· So even though he had served his

·7· ·debt to society --

·8· · · · ·A.· ·Right.

·9· · · · ·Q.· ·-- by law, he's free to go and he's

10· ·free -- free to run --

11· · · · ·A.· ·Right.

12· · · · ·Q.· ·-- in public, you still felt it was

13· ·necessary that he should not be free, and not even

14· ·be allowed on base because you felt he still posed a

15· ·threat to people on base?

16· · · · ·A.· ·Because he had threatened them

17· ·specifically in the past.

18· · · · ·Q.· ·Right.· So, that's the reason, but he --

19· ·that's -- that's why, but you agree to that, that

20· ·you still, in March 2013, despite the fact that you

21· ·felt he served his debt to society --

22· · · · ·A.· ·Right.

23· · · · ·Q.· ·-- that he -- he still shouldn't be

24· ·allowed on the base because he was a threat to

25· ·people on base, right?



·1· · · · ·A.· ·He had threatened those folks on base.

·2· · · · ·Q.· ·Now -- and you mentioned in this memo

·3· ·that, specifically, that he not only threatened to

·4· ·kill his leadership, he had threatened repeatedly to

·5· ·kill his leadership?

·6· · · · ·A.· ·Correct.

·7· · · · ·Q.· ·And go -- also you state a little

·8· ·farther down that -- I -- you state that, "What they

·9· ·found was alarming," and you're referring to what he

10· ·was doing while he was in a mental institution?

11· · · · ·A.· ·Right.

12· · · · ·Q.· ·"He was searching the Internet for body

13· ·armor and guerilla tactics"; do you see that?

14· · · · ·A.· ·Yes, sir.

15· · · · ·Q.· ·Okay.· And now, when we're talking about

16· ·searching for weapons, threatening to kill

17· ·leadership, searching for body armor, and now

18· ·guerilla tactics, body armor and guerilla tactics,

19· ·weapons, we're all -- this is putting a very

20· ·specific picture of mass-shooting-type conduct; fair

21· ·to say?

22· · · · · MR. FURMAN:· Objection to form.

23· · · · ·A.· ·I think that's a fair characterization

24· ·of it.

25· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· And you were



·1· ·worried about that?

·2· · · · ·A.· ·Correct.

·3· · · · ·Q.· ·Okay.· And you state that you

·4· ·"communicated my concerns" --· sorry, Paragraph 3.

·5· ·"I have communicated my concerns to the SFS/" --

·6· ·command, "CC," which is the Security Forces

·7· ·Commander, Lieutenant Colonel Boyd?

·8· · · · · (Mr. Demerath left the deposition room.)

·9· · · · ·A.· ·Correct.

10· · · · ·Q.· ·(By Mr. Alsaffar)· "and he will be

11· ·providing the unit an armed escort during his

12· ·out-processing."· Okay.

13· · · · · So you specifically communicated this concern

14· ·you had about the threat Devin Kelley put -- posed

15· ·in March 2013 to the Security Forces Commander Boyd,

16· ·right?

17· · · · ·A.· ·I asked him for an armed escort.

18· · · · ·Q.· ·So my statement is correct, you

19· ·specifically -- you specifically, according to this

20· ·memo, communicated those concerns directly to the

21· ·Security Forces commander that you had concerns that

22· ·Devin Kelley still posed a threat --

23· · · · ·A.· ·Right.

24· · · · ·Q.· ·-- correct?

25· · · · ·A.· ·Right.



·1· · · · ·Q.· ·Okay.· And did you get -- you did get

·2· ·that escort from the Security Forces?

·3· · · · ·A.· ·I did.

·4· · · · ·Q.· ·All right.· Now, you -- you had

·5· ·mentioned about two minutes ago -- and we're getting

·6· ·close -- while you were explaining this -- the

·7· ·various threats and then sort of the vis-à-vis, the

·8· ·public versus the Holloman Air Force Base.

·9· · · · ·A.· ·Right.

10· · · · ·Q.· ·I believe you mentioned that, you know,

11· ·you weren't -- at that point, at least, you weren't

12· ·aware of any threats he was making after he was

13· ·convicted and up to point where he was being

14· ·released, fair?

15· · · · ·A.· ·Well, I wasn't aware of any additional

16· ·threats.

17· · · · ·Q.· ·Okay.· Now, were you made aware that he

18· ·made specific threats to former leadership after he

19· ·was released, after he served his prison time, that

20· ·he was making death threats to --

21· · · · ·A.· ·No --

22· · · · ·Q.· ·-- leaders?

23· · · · ·A.· ·-- so, prior to his return from Mira Mar

24· ·is when Sergeant Wolfe said, Hey, sir, you know,

25· ·this airman previously threatened leadership --



·1· · · · ·Q.· ·Yeah.

·2· · · · ·A.· ·-- you know, and specifically to, you

·3· ·know, to shoot leadership.· We might ought to do

·4· ·something, you know, as an extra measure of security

·5· ·during his out-processing.

·6· · · · ·Q.· ·Okay.· Now -- so, my question was I -- I

·7· ·think what I was asking you is whether or not you

·8· ·were aware -- and -- and it's been -- it's been

·9· ·testified to and it's part of this investigation --

10· ·that -- that Devin Kelley actually had made specific

11· ·death threats to former Holloman Air Force Base

12· ·supervisors of his well after he was out-processed

13· ·and released to the community?

14· · · · ·A.· ·I was not aware of that.

15· · · · ·Q.· ·Nobody told you about that?

16· · · · ·A.· ·No.

17· · · · ·Q.· ·You remember --

18· · · · ·A.· ·So you're --

19· · · · ·Q.· ·Go ahead.· Go ahead.

20· · · · ·A.· ·-- just for -- so I understand.

21· · · · ·Q.· ·Sure.

22· · · · ·A.· ·So you're saying that after he

23· ·out-processed, he continued to make threats against

24· ·folks back at Holloman?

25· · · · ·Q.· ·Yes.



·1· · · · ·A.· ·If I was -- if I was aware of that, I

·2· ·don't remember it.

·3· · · · ·Q.· ·Okay.· Okay.· And I'm -- imagine that

·4· ·would be something you'd remember.

·5· · · · · MR. FURMAN:· I'm going to object.· I believe

·6· ·it's one threat.

·7· · · · · MR. ALSAFFAR:· That's more than enough.

·8· ·We're probably on threats 20 now.

·9· · · · ·Q.· ·(By Mr. Alsaffar)· Let -- let's -- I

10· ·think it was actually more than one threat.· And

11· ·I'll -- actually, I know it was --

12· · · · ·A.· ·Okay.

13· · · · ·Q.· ·-- but the reason I'm asking, is I'm

14· ·simply asking for your knowledge --

15· · · · ·A.· ·Right.

16· · · · ·Q.· ·-- if you don't know, you don't know.

17· · · · ·A.· ·If I was aware of it, I don't remember.

18· · · · ·Q.· ·Okay.· Did -- did you know -- do you

19· ·remember Valorie Rose, the supervisor where he used

20· ·that really harsh language to her and the letter of

21· ·reprimand?

22· · · · ·A.· ·Right.· I remember you showing me.  I

23· ·don't remember the individual.

24· · · · ·Q.· ·That's okay.· So did anyone at Holloman

25· ·Air Force Base or anyone in the Air Force inform you



·1· ·that in 2016, that Devin Kelley had reached out to

·2· ·her personally through Facebook to -- and threatened

·3· ·to kill her?

·4· · · · ·A.· ·No, no one made me aware of that.

·5· · · · ·Q.· ·And did -- did they make you aware that

·6· ·he had actually threatened to kill her in that time

·7· ·frame more than one time?

·8· · · · ·A.· ·No.

·9· · · · ·Q.· ·Okay.· And I -- it sounds like you don't

10· ·know who Valorie Rowe is --

11· · · · ·A.· ·Right.

12· · · · ·Q.· ·-- at the 49th LRS --

13· · · · ·A.· ·If I saw a picture of her, I might

14· ·remember her.

15· · · · ·Q.· ·Okay.· That's okay.· That's okay.  I

16· ·know there was a lot of people there.

17· · · · ·A.· ·500 in the squadron.

18· · · · ·Q.· ·Right.· What I'm trying to figure out

19· ·is, is sort of what happens when you've got a guy

20· ·you convicted of assault, a violent assault, a guy

21· ·that you haven't provided fingerprint or criminal

22· ·data to the FBI, he's threatened mass violence and

23· ·mass shootings --

24· · · · ·A.· ·Right.

25· · · · ·Q.· ·-- he's threatened leaderships with gun



·1· ·violence and he's purchased guns --

·2· · · · ·A.· ·Right.

·3· · · · ·Q.· ·-- and -- and he's now threatening your

·4· ·command -- or supervisors, again threatening to kill

·5· ·them all before he commits a mass shooting in a

·6· ·church, what the Air Force was doing about it when

·7· ·they were getting made aware of all that stuff.· And

·8· ·so that's what I'm trying to figure out.

·9· · · · ·A.· ·Okay.

10· · · · ·Q.· ·Now, what -- do you know what an

11· ·"Expulsion Order" is, not to reenter Holloman Air

12· ·Force Base, what that means?

13· · · · ·A.· ·So, that you -- you're being banded from

14· ·the base.

15· · · · ·Q.· ·Okay.· How is that different than what

16· ·you ordered in March 2000 -- or asked to be ordered

17· ·in March 2015 about a barment?

18· · · · ·A.· ·I don't know.· That's a good question

19· ·for the lawyers, what the distinction is between an

20· ·expulsion and a barment.

21· · · · · (Deposition Exhibit 24 was marked for

22· ·identification at which time, Mr. Demerath returned

23· ·to the deposition room.)

24· · · · ·Q.· ·(By Mr. Alsaffar)· Okay.· I'm going to

25· ·hand you Exhibit 24.



·1· · · · ·A.· ·Okay.

·2· · · · ·Q.· ·Okay.· Exhibit 24 is dated a few days

·3· ·after your letter --

·4· · · · ·A.· ·Okay.

·5· · · · ·Q.· ·-- of March 22nd, 2013.· Exhibit 24 is

·6· ·March 27, 2013, "Request for Expulsion and Order Not

·7· ·to Reenter Holloman Air Force Base for Devin

·8· ·Kelley."

·9· · · · ·A.· ·Okay.

10· · · · ·Q.· ·And this is for the 49th Wing Commander,

11· ·which is, I believe two levels above your command?

12· · · · ·A.· ·Correct.

13· · · · ·Q.· ·Okay.· And it's from the 49th Wing Judge

14· ·Advocate, correct?

15· · · · ·A.· ·Correct.

16· · · · ·Q.· ·So, here we go.· It might be, you know,

17· ·the lawyer you were talking about.· If you look on

18· ·the back, it's signed by a legal assistant and also

19· ·signed by Stephen McQuillan, Captain McQuillan, from

20· ·the Chief of Civil Law.

21· · · · ·A.· ·I see that.

22· · · · ·Q.· ·All right.· I want to take you through

23· ·this a little bit.

24· · · · · This seems consistent with what you were

25· ·saying in your letter a few days earlier, that,



·1· ·essentially, we don't want this guy, Devin Kelley on

·2· ·this base for an indefinite amount of time?

·3· · · · ·A.· ·Right.

·4· · · · ·Q.· ·And the reason we don't want him on this

·5· ·base for an indefinite period of time is that he has

·6· ·an extensive record of violence directing death

·7· ·threats towards his leadership and spouse, correct,

·8· ·you agree with that?

·9· · · · ·A.· ·I do.

10· · · · ·Q.· ·Okay.· And that's actually in this

11· ·letter, as well, written down, do you see that?

12· · · · ·A.· ·I do.

13· · · · ·Q.· ·Okay.· And you have no dis -- no reason

14· ·to disagree with that assessment; in fact, I think

15· ·you said you agree with that assessment.

16· · · · ·A.· ·I do.

17· · · · ·Q.· ·Okay.

18· · · · ·A.· ·In fact, in the last paragraph --

19· · · · ·Q.· ·Yeah.

20· · · · ·A.· ·-- last sentence of Paragraph 2, Due to

21· ·his extensive record of violence and directing death

22· ·threats towards his leadership and spouse, his

23· ·leadership has requested that you bar him from

24· ·Holloman; that's likely referring to me.

25· · · · ·Q.· ·That's right.· And if you look even



·1· ·further down on Paragraph 3, towards the bottom, so

·2· ·under 3 b, Captain McQuillan is stating that

·3· ·"Additional evidence of Kelley's high risk

·4· ·unpredictable and criminal behavior includes his

·5· ·history of mental health issues, his preoccupation

·6· ·with weapons, his verbal declaration that he has

·7· ·contemplated offensive attack strategies on both Air

·8· ·Force personnel and organizations (including his

·9· ·leadership and Security Forces), his online research

10· ·of body armor and guerilla warfare tactics while a

11· ·patient in a military mental health facility, his"

12· ·purchase of and purchase -- possession of weapons

13· ·"and his successful escaped from a military mental

14· ·health facility"; do you see that?

15· · · · ·A.· ·I do.

16· · · · ·Q.· ·I mean, fair enough.· March 27, 2013,

17· ·the -- the 49th wing judge JAG -- judge advocate

18· ·command is painting a very, very specific picture of

19· ·Devin Kelley as a person who could commit mass -- a

20· ·mass shooting, violent act --

21· · · · · MR. FURMAN:· Objection to form.

22· · · · ·Q.· ·(By Mr. Alsaffar)· -- do you agree with

23· ·that?

24· · · · · MR. FURMAN:· Same objection.

25· · · · ·Q.· ·(By Mr. Alsaffar)· Go ahead.



·1· · · · ·A.· ·Can -- ah, yes, I agree.

·2· · · · ·Q.· ·Okay.· And do you -- do you have any

·3· ·indication that this -- this kind of

·4· ·communication -- well, let me -- let me go back.

·5· · · · · Do you remember how we were talking about the

·6· ·various sort of Air Force departments who had

·7· ·specific knowledge of the variety of violent acts

·8· ·and threats that Devin Kelley had made?

·9· · · · · We talked about AFOSI Detachment 225; we

10· ·talked about the -- your squadron, 49 LRS, 49th

11· ·Security Forces, the Family Advocacy Program for the

12· ·high risk violence team, and now we know also the

13· ·49th Wing judge advocate also has evidence and

14· ·knowledge of the high risk for violence and the

15· ·potential for mass violence that Devin Kelley's

16· ·capable of, right?

17· · · · ·A.· ·Correct.

18· · · · ·Q.· ·Okay.· I think there's another --

19· ·there's another letter I want to show you that sort

20· ·of might, maybe help followup on what we were

21· ·talking about in regard to the permanence or length.

22· · · · ·A.· ·Okay.

23· · · · · (Deposition Exhibit 25 was marked for

24· ·identification.)

25· · · · ·Q.· ·(By Mr. Alsaffar)· So a couple of days



·1· ·later, so now we're a week after your letter or

·2· ·request for -- for a barment is March 29th, 2013; do

·3· ·you see that?

·4· · · · ·A.· ·I do.

·5· · · · ·Q.· ·Sorry.· And it's -- it's actually

·6· ·directed to Devin Kelley from the 49th Wing

·7· ·Commander, correct?

·8· · · · ·A.· ·Yes, sir.

·9· · · · ·Q.· ·And it's -- states that it's signed by

10· ·Andrew Croft, Colonel Croft?

11· · · · ·A.· ·Correct.

12· · · · ·Q.· ·I believe you told me about him earlier?

13· · · · ·A.· ·Right, Wing Commander.

14· · · · ·Q.· ·Wing Commander.· That's a command above

15· ·you, correct, when you were at Holloman --

16· · · · ·A.· ·Yeah, two above me.

17· · · · ·Q.· ·I know it's not anymore, but when you

18· ·were at Holloman, it was two above you?

19· · · · ·A.· ·Yes, sir.

20· · · · ·Q.· ·Okay.· And he states that effect -- in

21· ·Paragraph 2, "Effective immediately upon receipt of

22· ·this notice, you are ordered not to enter or reenter

23· ·or be found within the limits of the United States

24· ·military installation of Holloman Air Force Base,

25· ·New Mexico, for an indefinite period of time" --



·1· · · · ·A.· ·Yes, sir.

·2· · · · ·Q.· ·-- is that right?· Okay.· So, now with

·3· ·this order being in place would then -- essentially,

·4· ·it would be at the discretion of the 49th or whoever

·5· ·at Holloman to keep this order to never reenter in

·6· ·as long as possible?

·7· · · · ·A.· ·Yes, sir.· Yeah.· Paragraph 6 remains in

·8· ·effect "indefinitely unless otherwise modified or

·9· ·revoked in writing by myself."

10· · · · ·Q.· ·There you go.· Okay.· Thank you for that

11· ·clarification.· So, at least as of March 29th, 2013,

12· ·several commanders now at Holloman Air Force Base

13· ·were saying, Devin Kelley, you're not allowed into

14· ·this space because you're a threat to -- to people

15· ·in this space, and we're -- we're not allowing you

16· ·here indefinitely?

17· · · · ·A.· ·Right.

18· · · · ·Q.· ·Okay.· Now, there's -- I don't know if

19· ·you've ever seen this, and maybe you can help me on

20· ·this document, as well.

21· · · · · Now, remember I had told you that, you

22· ·know -- and we have a sworn statement here from

23· ·the -- Devin Kelley's former supervisor about the

24· ·multiple death threats she received --

25· · · · ·A.· ·Okay.



·1· · · · ·Q.· ·-- from Devin Kelley and before the mass

·2· ·shooting -- within a year of the mass shooting --

·3· · · · ·A.· ·Okay.

·4· · · · ·Q.· ·-- at Sutherland Spring?· But we also

·5· ·have this document that the government produced to

·6· ·us and I want to show to you and see if you can help

·7· ·me with it a little bit.

·8· · · · · MR. ALSAFFAR:· And I'm sorry if my voice is

·9· ·going a little.· Doing a lot of these lately.

10· · · · · (Deposition Exhibit 26 was marked for

11· ·identification.)

12· · · · ·Q.· ·(By Mr. Alsaffar)· Handing you Exhibit

13· ·No. 26.· And this is a "Defense Manpower Data Center

14· ·Installation Access Record" relating to Devin

15· ·Kelley.· It's Bates numbered 15641.

16· · · · · And I want you to go to 15642, the second

17· ·page.· So you don't have to read all this.· Now,

18· ·this is relating to Devin Kelley and his ID card and

19· ·attempts to access the base -- the various bases,

20· ·Air Force Bases.

21· · · · ·A.· ·Okay.

22· · · · ·Q.· ·And my understanding is once the

23· ·debarment ordered was entered and once the -- the

24· ·order's also from Captain Boyd and -- regarding his

25· ·order never to reenter, that his -- his ID was taken



·1· ·from him, right?

·2· · · · ·A.· ·Correct.

·3· · · · ·Q.· ·Okay.· And the purp- -- I'm sorry.· Go

·4· ·ahead.

·5· · · · ·A.· ·I say correct.· I think so.· I'm pretty

·6· ·sure that's the -- the process.

·7· · · · ·Q.· ·And -- and even if the ID was

·8· ·accidentally not taken from him, would it -- would

·9· ·it be the process for the base, if they enter a

10· ·barment order and an order not to enter, that they

11· ·would put an alert saying, this person, even if they

12· ·have an ID, is not allowed in?

13· · · · ·A.· ·Right.· They would scan it and then get

14· ·a warning up that they weren't allowed.

15· · · · ·Q.· ·So if you look on No. 9, April 9th,

16· ·2013 -- let me read -- let me orient you real quick.

17· ·Sorry.

18· · · · · Look on the first page real quick.· I want

19· ·you to know who this Ulrich guy is.

20· · · · ·A.· ·Okay.

21· · · · ·Q.· ·Okay?· So, the first paragraph says,

22· ·January 24th, 2018 (sic), Scott Ulrich, Director,

23· ·Physical Security/Law Enforcement Defense Human

24· ·Resources Activity, Defense Manpower Data Center

25· ·provided the Department of Defense OIG a copy of



·1· ·Installation Access Log Entries --

·2· · · · ·A.· ·Okay.

·3· · · · ·Q.· ·-- associated to Devin Kelley.

·4· · · · ·A.· ·Okay.

·5· · · · ·Q.· ·So that's what this document is.· If you

·6· ·look on the second page, under April 9th, 2013,

·7· ·"AGENT NOTE - Mr. Ulrich opined that Devin Kelley,

·8· ·or someone using his assigned ID credential,

·9· ·attempted to gain access to Holloman Air Force Base

10· ·and was subsequently denied due to the existing

11· ·barment"; do you see that?

12· · · · ·A.· ·I do.

13· · · · ·Q.· ·So, on April 9th, 2013, either Devin

14· ·Kelley or someone who somehow got access to his ID

15· ·card was trying to get back on the base --

16· · · · ·A.· ·Right.

17· · · · ·Q.· ·-- right?· Okay.· Next -- No. 12,

18· ·August 26th, 2015, so we're two years later; do you

19· ·see that?· No. 12?

20· · · · ·A.· ·Oh, yeah, I'm sorry.· Yes, now I see it.

21· · · · ·Q.· ·This is San Antonio Air Force Base.

22· ·This is actually just about an hour outside of

23· ·Sutherland Springs, Texas, okay?· Just so you know.

24· · · · · "AGENT NOTE -- Mr. Ulrich opined that Devin

25· ·Kelley, or someone using his assigned ID credential,



·1· ·attempted to gain access to San Antonio Air Force

·2· ·Base at the Visitor Center and was subsequently

·3· ·denied due to the existing barment"; do you see

·4· ·that?

·5· · · · ·A.· ·I do.

·6· · · · ·Q.· ·So we have an August 26th, 2015, either

·7· ·Devin Kelley or someone who's -- again, somehow gets

·8· ·ahold of the ID was trying to access the Air Force

·9· ·base when they shouldn't have, right?

10· · · · ·A.· ·Right.

11· · · · ·Q.· ·Okay.· And then if you look down, the

12· ·next entry, February 17, 2016, Records accessed

13· ·Holloman Air Force Base.· AGENT NOTE - Mr. Ulrich

14· ·opined that Devin Kelley, or someone using his

15· ·assigned ID credential, attempted to gain access to

16· ·Holloman Air Force Base and was denied due to

17· ·debarment; do you see that?

18· · · · ·A.· ·I do.

19· · · · ·Q.· ·Okay.· So we have three different

20· ·attempts with Devin Kelley, or somebody who got

21· ·ahold of his ID was trying to get -- get on base,

22· ·get on to a place he was barred from entering,

23· ·right?

24· · · · ·A.· ·Correct.

25· · · · ·Q.· ·All right.· And you saw the order, he --



·1· ·he -- that order was to him and he got that order

·2· ·that he's never allowed back on Holloman base,

·3· ·right?

·4· · · · ·A.· ·Yes, sir.

·5· · · · ·Q.· ·Okay.· So he's -- and that February 2016

·6· ·is less than a year before the Sutherland Springs

·7· ·shooting, correct?

·8· · · · ·A.· ·I'm sorry.· Can you repeat that?

·9· · · · ·Q.· ·Sure.· Sure.· Did you know that the

10· ·Sutherland Springs church shooting occurred on

11· ·November 5th, 2017?

12· · · · ·A.· ·I don't remember that, but I absolutely

13· ·believe you.

14· · · · ·Q.· ·Okay.· No, that's okay.· That's okay.

15· · · · · MR. ALSAFFAR:· Let's take a break.· Let me

16· ·look at my -- look over my notes.· I think we're

17· ·close to being done.

18· · · · · THE VIDEOGRAPHER:· All right.· We're going

19· ·off the record and the time the 7:06.

20· · · · · (Recess taken.)

21· · · · · THE VIDEOGRAPHER:· We're back on the record.

22· ·The time is 7:12.

23· · · · ·Q.· ·(By Mr. Alsaffar)· Colonel Bearden, I --

24· ·I want to kind of take a step back because I know

25· ·we've been going through very granular, specific



·1· ·stuff and -- and just sort of talk to you

·2· ·straightforwardly.

·3· · · · · First of all, let me ask you about any -- any

·4· ·disciplinary repercussions that happened as a result

·5· ·of the Devin Kelley situation.

·6· · · · · And what I'm talking about is not only the

·7· ·horrible thing that happened at our family's church

·8· ·in Sutherland Springs, but, you know, what happened

·9· ·when the Air Force when they discovered that,

10· ·goodness, gracious, we knew this person was really

11· ·violent.· We convicted him, but we never reported

12· ·him to any law enforcement authority, to the FBI

13· ·like we should have.

14· · · · · Can -- so with that as a background, can you

15· ·tell me, are you aware, Colonel, of any kind of

16· ·reprimands or disciplinary conduct that was levied

17· ·to the 49th LRS division at Holloman Air Force Base

18· ·as a result of those failures?

19· · · · ·A.· ·I am not aware of any reprimands or

20· ·disciplines of the 49th.

21· · · · ·Q.· ·Okay.

22· · · · ·A.· ·I --

23· · · · ·Q.· ·Go ahead.

24· · · · ·A.· ·I think you said of the 49th LRS.· I --

25· ·I'm not aware of any.



·1· · · · ·Q.· ·Okay.· And I -- I assume that you didn't

·2· ·receive any, correct?

·3· · · · ·A.· ·No.

·4· · · · ·Q.· ·Okay.· Are you aware of anybody above

·5· ·you in the chain of command that received any kind

·6· ·of disciplinary conduct, whether in reprimand form

·7· ·or other, more serious disciplinary conduct for

·8· ·these failures that occurred?

·9· · · · ·A.· ·I am not.

10· · · · ·Q.· ·Are you aware of anyone else at Holloman

11· ·Air Force Base, whether it's 49th Security Forces,

12· ·the Detachment 225, that received any kind of

13· ·disciplinary or reprimand as a result of the

14· ·failures to report Devin Kelley, his conviction and

15· ·his fingerprints to the FBI?

16· · · · ·A.· ·I am not.

17· · · · ·Q.· ·Okay.· So, let me just ask you, you

18· ·know, going through -- I put you through quite

19· ·the -- the history here of what was going on at the

20· ·Air Force base when Devin Kelley was there.

21· · · · · Just take me, just if you can, a 35,000-foot

22· ·view again, what do you think could have been done

23· ·and should have been done better at Holloman Air

24· ·Force Base while Devin Kelley was there, through his

25· ·conviction, and up to the point where he finished



·1· ·his term, his prison term?

·2· · · · ·A.· ·So --

·3· · · · · MR. FURMAN:· Objection to form; speculation.

·4· ·You can answer.

·5· · · · ·A.· ·So, as you phrased that, during his time

·6· ·there and through his conviction, I can't think of

·7· ·anything.

·8· · · · · As you, you know, as you go back through

·9· ·this, you know, I see -- you know, granted, my -- my

10· ·experience and context is different, but as I see

11· ·this, I see a command that is doing all the right

12· ·things.

13· · · · · They're realizing that they've got an issue;

14· ·they're realizing that they've got criminal conduct.

15· ·They're getting the right legal opinions.· They're

16· ·getting charges made.· They're getting him convicted

17· ·and getting him off to prison.

18· · · · · So in that, you know, kind of that mosaic

19· ·that you've painted there, that's what I see as a

20· ·command that is doing all the right things to give

21· ·due process to a member, to protect the squadron and

22· ·to, you know, legally get them charged and convicted

23· ·and sent off to serve their time.

24· · · · · You asked beyond that, you know, upon their

25· ·return and then out-processing.· Obviously, the



·1· ·missing piece there is that the fingerprints weren't

·2· ·entered in.

·3· · · · ·Q.· ·(By Mr. Alsaffar)· And his conviction,

·4· ·as well?

·5· · · · ·A.· ·That's --

·6· · · · ·Q.· ·I don't want you to forget the

·7· ·conviction.· That's also important, right?

·8· · · · ·A.· ·I -- I would agree.· You know, that's

·9· ·not a responsibility.· So you asked about, you know,

10· ·was the 49th LRS commander held -- that's not a

11· ·responsibility, that's not a system I had access to.

12· · · · ·Q.· ·Um-hum.

13· · · · ·A.· ·You know, and so, that wasn't something

14· ·for me to do.

15· · · · ·Q.· ·Um-hum.

16· · · · ·A.· ·But you -- as you phrased it, from the

17· ·35,000 foot, what could have been done better?

18· ·Certainly, that, right?

19· · · · · At a minimum, that could have been done

20· ·better, because that -- as you've indicated earlier,

21· ·you know, that then puts in protection for the

22· ·broader public beyond, like what I was trying to do,

23· ·which was respond to specific threats to leadership

24· ·and to my unit.· So I think, that, for sure.

25· · · · ·Q.· ·Yeah.· And -- And I think you hit a



·1· ·point on that.· And do you -- and I think we're on

·2· ·the same page here, is that, those fingerprint

·3· ·requirements to the FBI, and -- and conviction

·4· ·reporting requirements to the FBI are not just

·5· ·actually -- the primary purpose is to protect the

·6· ·public from dangerous people?

·7· · · · ·A.· ·Right.

·8· · · · · MR. FURMAN:· Objection to form; asked and

·9· ·answered.

10· · · · ·Q.· ·(By Mr. Alsaffar)· And -- and so, while

11· ·I think what you're saying is you did everything you

12· ·could within your -- your power to protect the

13· ·people at Holloman Air Force Base, because that's

14· ·what your job -- that's what you could do, that's

15· ·what you did --

16· · · · ·A.· ·Right.

17· · · · ·Q.· ·-- that these things, making sure the

18· ·FBI was aware of this dangerous person --

19· · · · ·A.· ·Right.

20· · · · ·Q.· ·-- both through fingerprint access and

21· ·also his convictions, that's designed to make sure

22· ·that when you guys released him to the public, which

23· ·you did, right?· That's what you-all did, you had to

24· ·release him to the public?

25· · · · ·A.· ·Correct.



·1· · · · ·Q.· ·This was the safety net for the rest of

·2· ·us.· Those of us out there in Texas, and Sutherland

·3· ·Springs, as well, to protect those folks from Devin

·4· ·Kelley, right?

·5· · · · ·A.· ·I would -- I would agree with that

·6· ·characterization.

·7· · · · ·Q.· ·Okay.

·8· · · · ·A.· ·You know, and again, what you -- what

·9· ·you see is, you know, a lot of different

10· ·organizations and units on a base, all with discrete

11· ·responsibilities.· And I don't know if it's OSI's

12· ·responsibility or Security Forces' responsibility --

13· · · · ·Q.· ·Right.

14· · · · ·A.· ·-- like, which agency was responsible

15· ·for putting it in, but you see all these different

16· ·agencies within a wing working to make sure that

17· ·this was handled correctly.

18· · · · ·Q.· ·Um-hum.

19· · · · ·A.· ·And, you know, the -- not getting the --

20· ·the prints in there, to -- to use your words,

21· ·prevents a safety net that would otherwise be in

22· ·place.

23· · · · · MR. ALSAFFAR:· Okay.· Okay.· Thank you,

24· ·Colonel.· I don't have any other questions.· Pass

25· ·the witness.



·1· · · · · MR. FURMAN:· Okay.· I'm going to first move

·2· ·this monitor and hopefully, not to break it.

·3· · · · · MR. ALSAFFAR:· I'll help you.

·4· · · · · MR. FURMAN:· Thanks for your time, Colonel

·5· ·Bearden.· I hope to be quick.

·6· · · · · · · · · · · ·EXAMINATION

·7· ·BY MR. FURMAN:

·8· · · · ·Q.· ·A few minutes ago, Mr. Alsaffar was

·9· ·talking about whether anyone in the 49th Logistics

10· ·Readiness unit was reprimanded.

11· · · · · Did you have any obligation to submit Devin

12· ·Kelley's fingerprints or file his disposition report

13· ·to the FBI?

14· · · · ·A.· ·I do not.

15· · · · ·Q.· ·Did anyone in the 49th Logistics

16· ·Readiness Squadron?

17· · · · ·A.· ·No.

18· · · · ·Q.· ·So, can you think of why there might be

19· ·a reprimand for your squadron related to this

20· ·matter?

21· · · · ·A.· ·I can't.

22· · · · ·Q.· ·Under your command, did the Logistics

23· ·Readiness Squadron win any awards?

24· · · · ·A.· ·They did.

25· · · · ·Q.· ·What award?



·1· · · · ·A.· ·So, we won the Daelalian award for the

·2· ·best Logistics Readiness Squadron in the Air Force.

·3· · · · ·Q.· ·So that's the whole Air Force?

·4· · · · ·A.· ·We did.· So, actually, Colonel Marconi,

·5· ·under his leadership, they won it.· And then the way

·6· ·the rules work, you have to take a year off before

·7· ·you can re-compete.· And so then we took that year

·8· ·off.· And then we won it again.· So essentially,

·9· ·back to back.

10· · · · ·Q.· ·And about how many logistics readiness

11· ·squadrons are there in the Air Force?

12· · · · ·A.· ·Oh, about 100.

13· · · · ·Q.· ·So it's a pretty significant award?

14· · · · ·A.· ·It -- it is, very significant.

15· · · · ·Q.· ·And what do you attribute winning

16· ·back-to-back awards to?

17· · · · ·A.· ·Leadership.· And not mine, we had great

18· ·leaders at that flight level and throughout the

19· ·squadron.· They did a fantastic job.· We had great

20· ·leaders; we had great airmen.

21· · · · ·Q.· ·And when you arrived at Holloman, we had

22· ·talked about -- and Devin Kelley was already

23· ·confined; is that right?

24· · · · ·A.· ·That's correct.

25· · · · ·Q.· ·And any information you received



·1· ·regarding the criminal acts he had committed, that

·2· ·was all secondhand knowledge?

·3· · · · ·A.· ·That's correct.

·4· · · · ·Q.· ·And then your limited interactions with

·5· ·Devin Kelley, did you ever -- ever specifically

·6· ·observe anything to indicate that he was potentially

·7· ·violent?

·8· · · · ·A.· ·I did not.

·9· · · · ·Q.· ·Mr. Alsaffar talked about the debarment

10· ·letter in March 2013.· And at the time he talked

11· ·about the threats that were made against members of

12· ·the Air Force, taking a shotgun; do you recall that?

13· · · · ·A.· ·Right, I do.

14· · · · ·Q.· ·At that time, were you aware of any

15· ·specific threats against anyone else?

16· · · · ·A.· ·I was not.

17· · · · ·Q.· ·And within your command, is there

18· ·anything else -- given that Devin Kelley had served

19· ·his time, is there anything else you could have done

20· ·within your power to protect the public from Devin

21· ·Kelley?

22· · · · ·A.· ·No, I don't think so.

23· · · · ·Q.· ·Earlier, Mr. Alsaffar talked about the

24· ·CRB board; do you recall that?

25· · · · ·A.· ·I do.



·1· · · · ·Q.· ·Does the CRB board have any obligation

·2· ·to take the fingerprints of the persons who are

·3· ·brought up for discussion?

·4· · · · ·A.· ·Not that I'm aware, no.

·5· · · · ·Q.· ·So is it fair to say, there's no

·6· ·obligation for the CRB board to submit fingerprints

·7· ·to any criminal database?

·8· · · · ·A.· ·That's correct; it's administrative.

·9· · · · · MR. FURMAN:· No further questions.

10· · · · · MR. ALSAFFAR:· No further questions.

11· · · · · MR. FURMAN:· Read and sign.· Thank you.

12· · · · · THE VIDEOGRAPHER:· That ends today's

13· ·deposition.· The time is 7:23.

14· · · · · (WHEREUPON, the videotaped deposition was

15· ·concluded at 7:23 p.m.)
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IN THE UNITED STATES DISTRICT FOR 
THE WESTERN DISTRICT OF TEXAS 


SAN ANTONIO DIVISION


JOE HOLCOMBE, et. al,


Plaintiffs


vs.


UNITED STATES OF 
AMERICA,


Defendant


§ NO. 5:18-CV-00555-XR 
§
§ Consolidated with:
§ 5:18-cv-00712-XR(VidaZ)
§ 5:18-cv-00881-XR {Uhl)
§ 5:18-CV-00944-XR (Ramsey)
§ 5:18-cv-00949-XR(MciViiZij')


§ 5:18-cv-00951-XR(Wd/Z)
§ 5:18-cv-01151-XR (Amador),
§ 5:19-cv-00184-XR (Broio/t)
§ 5:19-cv-00289-XR(Word)
§ 5:19-cv-00506-XR (Wdr/emoAi)
§ 5:19-cv-00678-XR(CoZ6ai/i)
§ 5:19-CV-00691-XR (Braden.)
§ 5:19-cv-00706-XR (Loo^in^fedO
§ 5:19-cv-00714-XR(SoZis)
§ 5:19-cv-00715-XR(McA:enzie)
§ 5:19-cv-00805-XR (Camoio)
§ 5:19-CV-00806-XR (Macias)


NOTICE OF DEPOSITION


To: Defendant, United States of America, by and through 
its attorney, Paul Stern, United States Department of 
Justice, Three Constitution Square, 175 N Street,
N.E., Washington, DC 20002.


Please take notice that Plaintiffs intend to take the oral and videotaped 


deposition of the following witness at the time and place stated herein for use 


in the trial of the above entitled and numbered cause.


Witness: Col Robert Bearden
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Exhibit


Exhibit No.:
Name:
Date:


I IQesquirei







Date: January, IG; 2020


Location: 21 SW/JA
r ; • • f , ,


135 Dover St., Bldg. 350, Ste. 2068
[


Peterson Air Force Base, Colorado 
80914-1J48


Time: 1:00pm MT
• \


Court Reporter: Esquire or designee 


Videographer: Esquire or designee


The deposition will continue fro mi'day to day untd completed, with such 


breaks, as necessary. A request to produce documents permitted under Rule 


30(b)(2) is attached as Exhibit A.


DEFINITIONS


Please see applicable definitions in W.D. Tex. Local Rule CV-26(b).
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Respectfully Submitted,


/s/ Jamal K. Alsaffar 
Jamal K. Alsaffar 
JAlsafrar@nationaltriallaw.com 
Texas Bar No. 24027193 
Tom Jacob
TJacob@nationaltriallaw.com 
Texas Bar No. 24069981
Whitehurst, Harkness, Brees,
Cheng, Alsaffar & Higginbotham & 
Jacob PLLC
7500 Rialto Blvd, Bldg. Two, Ste 250 Austin, 
TX 78735
Office 512-476-4346 
Fax 512-476-4400
Counsel for Vidal, McNulty, McKenzie, Solis, 
Ramirez, and Wall
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CERTIFICAO'E OF SERVICE


By our signatures above, we certi^ that a copy of this pleading, Notice of 


Deposition, has been sent to the:following on January 9, 2020 via email.


JOSEPH H. HUNT 
Assistant Attorney General 
United States Dept, of Justice 
Civil Division


JOHN PANISZCZYN 
Civil Chief
United States Attorney’s Office 
Western District of Texas


JOHN F. BASH 
United States Attorney 
Western District of Texas


JAMES G. TOUHEY, JR. 
Director, Torts Branch 
United States Dept, of Justice 
Civil Division


KIRSTEN WILKERSON ' 
Assistant Director, Torts Branch 
United States Dept, of Justice 
Civil Division


STEPHEN E. HANDLER 
Senior Trial Counsel, Torts Branch 
United States Dept, of Justice 
Civil Division


PAUL DAVID STERN 
Trial Attorney, Torts Branch 
United States Dept, of Justice 
Civil Division
CLAYTON R. DIEDRICHS 
Assistant United States Attorney


JIM F. GILLIGAN
Assistant United States Attorney


STEPHEN TERRELL 
Trial Attorney, Torts Branch 
United States Dept, of Justice 
Civil Division 
JAMES E. DINGIVAN 
Assistant United States Attorney
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EXHIBIT A


Under Fed. R. Civ. P. 34(b)(2), you are commanded to attend and testify 


at the above specified time and place; you are commanded to produce the be­


low designated documents, electronically stored information, or tangible 


things in your possession, custody, or control. The following requests do not 


seek any communication to or from your legal counsel. Please produce a true 


and correct physical copy of the following at the deposition.


1. Your current curriculum vitae or resume.


2. Documents you reviewed in preparation for this deposi­
tion.
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Exhibit
ExhibitNo.: Si
Name": Aj<jLT..tO ~
Date: \ • \b ?,q2^


OESQt'lRK


BIOGRAPHY
UNITED STATES AIR FORCE


4f a


LIEUTENANT COLONEL ROBERT C. BEARDEN


Lieutenant Colonel Robert C. Bearden isthe Chief of the Strategic Initiatives Team 
on the Commander’s Action Group at United States Transportation Command. His 
team generates strategic assessments and forecasts emerging trends for 
USTRANSCOM senior leaders while fostering innovation across a command of 
140,000 personnel. The team also interfaces with all echelons of the Department of 
Defense, the interagency, academia, and industry to inform command strategy 
development. Prior to assuming his role on the Commander’s Action Group, Lt Col 
Bearden served as the Chief of the Strategic Engagement Branch developing 
engagement strategies designed to presen/e and/or establish access needed to 
facilitate USTRANSCOM operations around the globe.


Immediately prior to this assignment, he served as the Commander of the 49th 
Logistics Readiness Squadron, Holloman Air Force Base, New Mexico, where 
under his leadership the unit won the 2013 Daedalian Major General Warren R.
Carter Logistics Effectiveness Award, naming the unit the Best Logistics Readiness 
Squadron in the Air Force.


Lieutenant Colonel Bearden was born in Las Cruces, New Mexico and earned his commission through AFROTC at 
Oklahoma State University. He is a career logistics officer and has commanded two logistics readiness squadrons 
and served on the Air Staff. Additionally, he has deployed in support of Operation ENDURING FREEDOM with 
service in Saudi Arabia, Qatar, and Afghanistan.


EDUCATION
1997 B.A. Political Science, Oklahoma State University, Stillwater, Oklahoma
2001 Squadron Officer School, Maxwell Air Force Base, Alabama
2005 M.A. Organizational Science, George Washington University, Washington, D.C.
2007 Air Command and Staff College (by correspondence)
2007 Intermediate Development Education In-residence Credit; Air Force Intern Program, Washington, D.C.
2012 M.Phil. Military Strategy, School of Advanced Air and Space Studies, Maxwell Air Force Base, Alabama 
2012 Air War College (by correspondence)
2014 Advanced Program in Logistics and Technology, University of North Carolina, Chapel Hill, North Carolina


ASSIGNMENTS
1. Jun 97 - Jill 98, Assistant to the Commander, AFROTC Det 670, Oklahoma State University, Stillwater, 
Oklahoma. Later, student, undergraduate navigator training, NAS Pensacola, Florida
2. Aug 98 - Jul 01, Assistant Installation Deployment Officer, 354th Logistics Support Squadron, Eielson Air Force 
Base, Alaska
3. Jul 01 - Jul 03, Flight Commander and Installation Deployment Officer, Logistics Plans Flight, 49th Logistics 
Support Squadron. Later, Flight Commander, Vehicle Management Flight, 49th Logistics Readiness Squadron, 
Holloman AFB, New Mexico
4. Aug 03 - May 05, Air Force Intern, Headquarters U.S. Air Force, Washington, D.C.
5. May 05 - Aug 05, Student, Advanced Logistics Readiness Officer’s Course, Ft Dix, New Jersey
6. Aug 05 - Sep 06, Flight Commander, Vehicle Management Flight, 3rd Logistics Readiness Squadron,
Elmendorf AFB, Alaska
7. Oct 06 - Aug 08, Operations Officer, 3rd Logistics Readiness Squadron, Elmendorf AFB, Alaska
8. Sep 08 - Jun 10, Air Force Logistics Readiness Functional Area Manager, later Assistant Executive Officer, 
Director of Logistics, Deputy Chief of Staff for Logistics, Installations and Mission Support, Headquarters U.S. Air 
Force, Washington, D.C.


■?


I?







9. Jun 10 - Jun 11, Commander, 8th Logistics Readiness Squadron, Kunsan Air Base, Republic of Korea
10. Jun 11 - Jun 12, Student, School of Advanced Air and Space Studies, Maxwell AFB, Alabama
11. Jun 12 - Jun 14, Commander, 49th Logistics Readiness Squadron, Holloman AFB, New Mexico
12. Jul 14 - Oct 15, Chief, Strategic Engagement Branch USTRANSCOM, Scott AFB, Illinois
13. Oct 15 - Present, Chief, Strategic Initiatives Commander’s Action Group USTRANSCOM, Scott AFB, Illinois


MAJOR AWARDS AND DECORATIONS
Defense Meritorious Service Medal
Meritorious Service Medal with three oak leaf clusters
Joint Service Commendation Medal
Air Force Commendation Medal with one oak leaf cluster
Air Force Achievement Medal with two oak leaf clusters


EFFECTIVE DATES OF PROMOTION 
Second Lieutenant May 28, 1997
First Lieutenant May 28, 1999
Captain May 28, 2001
Major February 1,2007
Lieutenant Colonel May 1,2012


OTHER MAJOR AWARDS
Best Mobility/Logistics Thesis, School of Advanced Air and Space Studies 2012 
Daedalian Major General Warren R. Carter Logistics Readiness Award 2013 (Unit Award)


(Current as of January 2017)








FOR OFFICIAL USE ONLY
Work Paper on Interview of Lt Col Robert Bearden, USAF 


Investigation of Devin Kelley 
Project 2018C004


Facts


Exhibit
Exhibit No.:__^


Date. ilc>3Qd6
QESQUm.E


On January 11, 2018, afapproximately 1200 hours, SA Rebecca Hyatt and SA Sandra Mercuri, 
Department of Defense (DoD) Office of tlie Inspector General (OIG), conducted an irttervievy of Lt Col 
Robert Bearden, USAF,.U.S. Naval War College, Newport, RI. The interview was conducted 
telephonically. Lt Col Bearden’s contact infomiation is as follows: 703-595-9038, 
robert,bearden@usnwC:edu. 57 Lock Lane, Portsmouth, RI, 02871.


Background
Lt Col Bearden served as the Commander of the 49* Ldgistic Readiness Squadron (LRS), Holloman Air 
Force Base, NM, betw'een June 30, 2012 and approximately June 30, 2014. Upon his arrival to the 49* 
LRS, he was briefed by the outgoing Commander^ Lt Col Frank Marconi, USAF, about Airman, Devin 
Patrick Kelley, who had earlier been convicted in a Court-Martial and was in confinement at tlie Security' 
Forces confinement facility awaiting transfer to the Naval Consolidated Brig (NAVGONBRIG), Miramar, 
CA.


Summary
Lt Col Bearden stated his duties as the Commander of the 49* LRS comprised.of providing guidance to 
the Airmen and Command, working with the budget, overseeing the health and wellness of the service 
members and execution of the mission in addition to providing logistic support to the 49* Wing. In June 
2012, Lt Col Bearden assumed command from Lt Cdl Frank Marconi, USAF, who provided the 
informa.tion regarding Kelley being in confinement.


Lt Col Bearden stated he only had two face-to-face interactions with Kelley . The first instance Lt Col 
Bearden recalled was shortly after Lt Col Bearden arrived to Holloman AFB, and there was legal 
paperwork which Lt Col Bearden needed to present to Kelley in person regarding his transfer to the 
NAVCONBRJG Miramar. Lt Col Bearden added he went in person to the Security Forces confinement 
facility' to have Kelley sign the paperwork. Lt Col. Bearden recalled the interaction being awkward, 
because Kelley was in handcufis at the time, ti^'ing to salute Lt Col Bearden but unable to do so. Lt Col 
Bearden said the meeting was brief and professional as Kelley \yas instructed beforehand what would 
occur at the sighing. Lt Col Bearden.recalled the meeting being tense but tliere vyere no problems from 
Kelley, and most of the discussion stemmed from him instructing Kelley as to tlie transfer.


The second face-to-face interaction LtCol Bearden.had with Kelley was when Kelley was released from 
the NAVCONBRJG Miramar. Lt Col Bearden stated he facilitated Kelley’s out-processing which lasted 
approximately one day and one night, in which Kelley resided on Holloman AFB until he was released 
the following day. These were the only two personal interactions Lt Col Bearden had with Kelley.


Since Lt Col Bearden arrived after Kelley’s court-martial conviction, he was not involved \yith either the 
Security Force Office of Investigations (SFOI) or the Air Force Office of Special Investigations ( AFOSI) 
investigations involving Kelley.
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Lt Col Bearden said he was only aware of Kelley possessing a firearm when MSgt Tracy Wolfe, First 
Sergeant, notified him that he, Wolfe, was in possession of one of Kelley’s guns which Kelley voluntarily 
relinquished for safety purposes prior to Lt Col Bearden’s arrival. According to Lt Col Bearden, Wolfe 
responded to Kelley’s residence (at an unknown date and time) and wanted to make sure the residence 
was safe prior to leaving. At that time, Kelley surrendered a .38 revolver to Wolfe. Lt Col Bearden 
advised he could not remember if Wolfe mentioned this before or after Kelley’s transfer to 
NAVCONBRIG Miramar, but remembered the discussion happened around that time. Lt Col Bearden 
said, at the time, Wolfe was in constant contact with Kelley’s father, who ultimately took possession of 
Kelley’s weapon and additional unidentified possessions from Wolfe. Lt Col Bearden said he recalled 
Wolfe inquiring to Security Forces and to AFOSI about transferring the weapon to one of those 
commands, but neither unit would take possession of the weapon because the item was not seized as 
evidence. Lt Col Bearden did not believe there was any paperwork associated with this weapon, as it was 
not an item of evidence. Additionally, Lt Col Bearden did not recall of any paperwork, which 
documented the squadron’s transfer of the weapon to Kelley’s father when he assumed possession of the 
gun. Lt Col Bearden said Kelley did not request possession of the gun again after he relinquished it, but 
recalled Kelley inquiring about other items, which Lt Col Bearden could not identify.


Lt Col Bearden said he remembered hearing about threats Kelley made against members of the 49* LRS 
Squadron, but did not know of anyone specific in which the threats were directed. The threats, Lt Col 
Bearden clarified, were of an “active-shooter” type, shooting individuals within the squadron possibly the 
commander. Prior to Kelley’s release from confinement, there was discussion that Lt Col Bearden should 
take more precautions to protect service members from Kelley upon his return. Lt Col Bearden recalled 
this was why he issued the conditional barment memorandum to the Security Force Squadron in March 
2013. At that time, Lt Col Bearden said he requested extra assistance from Security Forces Squadron to 
escort and maintain control of Kelley upon his return. When Kelley returned from NAVCONBRIG 
Miramar, Lt Col Bearden recalled a Security Forces person assisting in addition to a member of the 
squadron who was assigned to stay with Kelley the night he returned. Lt Col Bearden said Kelley stayed 
one night post-confinement, in an extra room in the dorm, and the following day, Kelley was separated 
from the U.S. Air Force. Lt Col Bearden said he did not recall hearing any personal threats from Kelley 
towards him or anyone else.


Lt Col Bearden could not recall any specific reporting requirements that were initiated because of 
Kelley’s conviction as a domestic violence offender. He said there may be a requirement, but he could not 
remember off-hand. Additionally, he did not remember if he informed Kelley that Kelley was not allowed 
to purchase a weapon due to his felony conviction and did not believe he referred Kelley to any 
support/referral agencies.


Lt Col Bearden does not recall telling Devin Kelley that due to his convictions, he was not allowed to 
purchase/own a weapon.


At the conclusion of the interview, Lt Col Bearden suggested the DoD OIG review or evaluate the method 
and procedure for unit leadership taking possession of firearms from service members in instances where 
safety is a concern. Lt Col Bearden advised speaking with MSgt Tracy Wolfe and Lt Col Frank Marconi 
may also provide some additional insight for the DoD OIG investigation. Lt Col Bearden reported that he 
had not been contacted or interviewed by any other agency regarding this matter. Lt Col Bearden did not 
provide any further pertinent information. Since Lt Col Bearden did not have any additional questions, the 
interview concluded at approximately 1234 hours.
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On January 12, 2018, LtCbl Bearden emailed themames of the individuals that escorted Devin Kelley 
during his out-processing; TS^.Hilton, 49'*’ Security Forces, and SSgt Miller, 49* Log;istics Readiness 
Squadron.


HY ATT •REBECCA.S^HYATr!REB\cCAluSAN.I3880l6


Prepared by:
SA Rebecca S. Hyatt


MERCURI.SANDR); DlgMIysigmKlby
f' MEHCURLSANDnALI T4SS63981Reviewed by; A.L1148563981/ 20,3.0326


SA Sandra Mercuri


S1M0NT0N.SHA,-9«^^^^^^^
WN.C.11435043H«359


J ■OMe:20t8.032613;H;>3
-04'00’


Supervisor:_______
SA Shawn Simonton
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Exhibit^o,:
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AFPC/AFCC Duty Status Change Team
FROM:


L--1\u='5.d2c>
©ESQUIRE


Base AD Force Management Section


Name: (Last, First Ml)
KELLEY DEVIN P


Grade:


A1C
SSAN:
634-24-5484


The Above Member's Duty Status Is Changed
From: 17-MILITARY CONFINEMENT-SENTENCED PRISONER/30 DAYS OR MORE 


To: 00-PRESENT FOR DUTY (PFD)


Location/Base:


Holloman AFB, New Mexico


Effective: (Date/Hour)
31-Mar-2013 0925


Method Of Return To Military Control


Determination of Lost Time by Unit Commander 
1. Period of Absence From 07-NOV-2012Thru 30-Mar-2013 Y Determined as Lost Time. Per AFI 36-2134


2. Determination of Absence From Thai


Cannot be Made at this Time Because


3A. Total Lost Days This Incident: 144 3B. Total Lost Days This Enlistment


REMARKS (Explain Duty Status Change in detail)
Revesting to return member present for duty. Member was released on 31-Mar-2013 at approx.


Review duty status change info, make necessary changes, indicate approved and "refer" case to 
"AFPC TFSC Duty Status (DPTOS)" agency.


Base AD Force Management Section
Name, Grade, Title Signature
HALE-ROBINSON, AVIANE, SrA, HOLLOMAN AFB NM (ACC) //ELECTRONICALLY SIGNED//
Data Change Date: 01-Apr-2013


Base AD Unit Logistics Readiness Sq
Name, Grade, Title Signature
Bearden, Robert C., Lt Col, HOLLOMAN AFB NM (ACC) //ELECTRONICALLY SIGNED//
Commander Date: 01-Apr-2013


AFPC TFSC Confinement Duty Status(DPTOS)
Name, Grade, Title Signature
Varoas, Saul. SSgt, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
NCOlC, Duty History/Info/Status Date: 01-Apr-2013


Base AD Force Management Section
Name, Grade. Title Signature
HALE-ROBINSON, AVIANE, SrA, HOLLOMAN AFB NM (ACC) //ELECTRONICALLY SIGNED//
Data Change Date: oi-Apr-2013


AFPC TFSC Confinement Duty Status(DPTOS)
Name, Grade. Title Signature
Varqas, Saul, SSgt, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
NCOlC, Duty History/Info/Status Date: 01-Apr-2013


CMS 2098 Case# 5310631 The Privacy Act of 1974 as amended applies.







^ AFPC/DPSOR (Ret DS Coord)


Name, Grade, Title Signt
Foley, Denise, CIV, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
Retirements Technician Date: 01-Apr-2013


AFPC/DPSOS (Sep DS Coord)


Name, Grade, Title Signature
Lawrence, Robert, A1C, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
Adverse Actions Tech Date: 02-Apr-2013


AFPC Renl/Ext/SRBs (DPSOAE)
Name, Grade, TiUe Signature
Ramirez, Cassandra L., SSgt, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
AF Reenlistments Tech Date: 02-Apr-2013


AFPC Service Dates (DPSIPV)
Name, Grade, Title Signature
Kemp, Evelyn K„ GS-7, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
Service Date Technician Date: 03-Apr-2013


AFPC TFSC Confinement Duty Status(DPTOS)
Name, Grade, TiUe Signature
Vargas, Saul, SSqt, RANDOLPH AFB TX (AFPC) //ELECTRONICALLY SIGNED//
NCOIC, Duty History/Info/Status Date: 03-Apr-2013


Base AD Force Management Section
Name, Grade, Title Signature
Shannon. Lakisha N, TSgt, HOLLOMAN AFB NM (ACC) //ELECTRONICALLY SIGNED//
Asst NCOlC, Personnel Date: 04-Apr-2013


CMS 2098 Case# 5310631 The Privacy Act of 1974 as amended applies.
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COLONEL ROBERT C. BEARDEN
Colonel Robert C. Bearden is the Vice Commander, 10th Air Base Wing, U.S. Air 
Force Academy, Colorado Springs, Colorado. He directs a team of more than 3,000 
military, civilian and contractor Airmen who conduct all base-level activities for the 
entire installation including security, civil engineering, communications, logistics, 
finance, contracting, chaplaincy, legal, lodging, medical, military and civilian 
personnel, and force support programs. The 10th Air Base Wing supports over 
4,000 cadets, a total military community of over 25,000 personnel, and executes a 
$150 million operating budget.


Colonel Bearden has held various positions in base logistics squadrons and 
commanded the 8th Logistics Readiness Squadron at Kunsan Air Base in the 
Republic of Korea and the 49th Logistics FReadiness Squadron at Holloman Air 
Force Base in New Mexico where under his leadership the unit won the 2013 
Daedalian Major General Warren R. Carter Logistics Effectiveness Award, naming 
the unit the Best Logistics Readiness Squadron in the Air Force.


Colonel Bearden was born in Las Cruces, New Mexico and earned his commission through AFROTC at Oklahoma 
State University. He is a distinguished graduate of the US Naval War College and a career logistics officer who 
has served on the Air Staff and United States Transportation Command staff. Additionally, he has deployed in 
support of Operation ENDURING FREEDOM with service in Saudi Arabia, Qatar, and Afghanistan.


EDUCATION
1997 B.A. Political Science, Oklahoma State University, Stillwater, Oklahoma
2001 Squadron Officer School, Maxwell Air Force Base, Alabama
2005 M.A. Organizational Science, George Washington University, Washington, D.C.
2007 Air Command and Staff College (by correspondence)
2007 Intermediate Development Education In-residence Credit; Air Force Intern Program, Washington, D.C. 
2012 M.Phil. Military Strategy, School of Advanced Air and Space Studies, Maxwell Air Force Base, Alabama 
2012 Air War College (by correspondence)
2014 Advanced Program in Logistics and Technology, University of North Carolina, Chapel Hill, North Carolina
2018 M.A. National Security & Strategic Studies, US Naval War College, Newport, Rhode Island
2019 Enterprise Leadership Seminar, University of North Carolina, Chapel Hill, North Carolina


ASSIGNMENTS
1. Jun 97 - Jul 98, Assistant to the Commander, AFROTC Det 670, Oklahoma State University, Stillwater, 
Oklahoma. Later, student, undergraduate navigator training, NAS Pensacola, Florida
2. Aug 98 - Jul 01, Assistant Installation Deployment Officer, 354th Logistics Support Squadron, Eielson Air Force 
Base, Alaska
3. Jul 01 - Jul 03, Flight Commander and Installation Deployment Officer, Logistics Plans Flight, 49th Logistics 
Support Squadron. Later, Flight Commander, Vehicle Management Flight, 49th Logistics Readiness Squadron, 
Holloman AFB, New Mexico
4. Aug 03 - May 05, Air Force Intern, Headquarters U.S. Air Force, Washington, D.C.
5. May 05 - Aug 05, Student, Advanced Logistics Readiness Officer's Course, Ft Dix, New Jersey
6. Aug 05 - Sep 06, Flight Commander, Vehicle Management Flight, 3rd Logistics Readiness Squadron, 
Elmendorf AFB, Alaska
7. Oct 06 - Aug 08, Operations Officer, 3rd Logistics Readiness Squadron, Elmendorf AFB, Alaska
8. Sep 08 - Jun 10, Air Force Logistics Readiness Functional Area Manager, later Assistant Executive Officer,







Director of Logistics, Deputy Chief of Staff for Logistics, Installations and Mission Support, Headquarters U.S. Air 
Force, Washington, D.C.
9. Jun 10 - Jun 11, Commander, 8th Logistics Readiness Squadron, Kunsan Air Base, Republic of Korea
10. Jun 11 - Jun 12, Student, School of Advanced Air and Space Studies, Maxwell AFB, Alabama
11. Jun 12 - Jun 14, Commander, 49th Logistics Readiness Squadron, Holloman AFB, New Mexico
12. Jul 14 - Oct 15, Chief, Strategic Engagement Branch USTRANSCOM, Scott AFB, Illinois
13. Oct 15 - Jul 17, Chief, Strategic Initiatives Commander’s Action Group USTRANSCOM, Scott AFB, Illinois
14. Jul 17 - Jun 18, Studentf US Nayal War College, Naval Station Newport, Newport Rhode Island
15. Jun 18 - Present, Vice Commander, 10th Air Base Wing, US Air Force Academy, Colorado


MAJOR AWARDS AND DECORATIONS
Defense Meritorious Service Medal with oak leaf cluster
Meritorious Service Medal with three oak leaf clusters
Joint Service Commendation Medal
Air Force Commendation Medal with one oak leaf cluster
Air Force Achievement Medal with two oak leaf clusters


EFFECTIVE DATES OF PROMOTION
Second Lieutenant 
First Lieutenant 
Captain 
Major
Lieutenant Colonel 
Colonel


May 28,. 1997 
May 28, 1999 
May 28, 2001 
February 1, 2007 
May 1, 2012 
April 1, 2018


OTHER MAJOR AWARDS
Best Mobility/Logistics Thesis, School of Advanced Air and Space Studies 2012 
Daedalian Major General Warren R- Carter Logistics Readiness Award 2013 (Unit Award)


(Current as of October 2019)
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Exhibit [
. I-------------- L.ANtUIIjDEPARTMENT OF THE AIR FORCE. ^
AIR FdRCE.OFFICE OF "SPECIAL II^ES.TIQ ATIONS -----


1 -1


MEMORA^^iDUM FOR 49 Logistics Readiness- Sq


IQESQuiW


15-Jun-2011.


:FR0M: AFDSI.Detachment.225 .
Det 225 640 Delaware Ave (Bldg:293) HollomaivAFB,.NM 88330


iSUBJEGT; NotifiGatioh of.AFQSl. Ihvesdgation inyol'Ying AID Devin JCelley (634-24-.5484) 
'.casenumbep225-C-128-G--3232911i65f4.13.


1,. This, is io inform .you-theue.is an ori-.going AFOSl invesfigation involving AI D Kelley from 
the 49. LOGISTICS READINES SQ. lAW-AFPD 71-1,, Ciiminai:.InvestigatiQn.s and 
Cbuntenntelligence, paragraph .7.5.;3i,-./nr Force Commanders: "Dornot reassignorder or permit: 
any tj^e .OLinVestigation, p-i- t^e:any .other official action against someone undergoing- an 
AFO.SI investigatiph before coordinating with AFOSIandithe-seiyicing SJA.." .We recoitimend ' 
you place this individual on administrative .hold JAW AFI36-3208 tprpreveht P.CS .and/Pr 
retirement pe.nding-.completion of the investigatipn, and command action if apprppfiat,e;, Rlease- ■ 
cpordinate any TOY orfeaveieqUests concerning this.individual with AFOSl pr'ipr tO.;approval.


2. .Please endorfe this letter and fax it to'DET 225, at575-.S72-3657. Thepase ageht assignedtp 
thisinvest'igatiPn js SA James Hoy. If yOu have any questions concerning the.investigatipn, J 


"cm be rthed at-575=572Wt43;—-.. ......---------------------------------------- - - ....... .....


F.OR.THE Cdi^AhlDER


SAMES4J0Y- Special Agent;-USAF 
Superintendent,.AEOSI Detachment 225


‘■fEYESOFTHEEAGm"
UNCLASSIFIED


DODOIG 003039


•323291116SM13*


USA00014794
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21 Oci


DEPARTMENT OF THE AIRFORCE 
HEADQ.DARTERS 49,TH WING (ACC) 


HOLLlSlviAN AIR FORCE .BASE,. NEW tviEjCTCO


MEMORANDUA'I F.OR 49 LRS/CC.
AlC.'DevinKeligy


,ERQM: -4.9THWG/GV


S.UBJE.CT; .C.entral .Registry'Boaid (CRB) lucident Oeteiiriiilalion'


1. The CRB liiet on 21 October 2Q11 to review.iiicident.'RC)! 10050 involving A1G Devin Kelljfu
The; .allegaiion -was clind phi^sical jnatt-reahnent-of 10 Devin Keil^y,The boaiu
■deternTined live incident clcfcrretli^etAUtl .not incel the cnteria for child physical..hialtreatm6nt 
and entry into the>DoD Central Registr}' database.


2. lAW AFI-40-2Ol,.if the■aUeged.‘offctideror victiin:disagreeS witlvth5.deterniinaiion, either 
rnay ieqnest an'incident &tatus^eterminatiqn Review (ISDR). The request must be submitted.in 
y\^itingi(p the Family Advocacy Office .within 30 days Ofnotiiifiationbfthe.CRB.determinatioh. 
The Family. Advocacy Office \wli present the ISDli requesf.to;theCRB Chairperson. Au IsDR 
inay be. gianted when thefejs iiewhifomlatioh that \vas-not presented to .the .CRB,.and that 
iufotfn.ati’on Could.affeef the ■piitcom.ede'tetuii.natipn; :An.lS.D.R;.rnay .also be grantedlif the 
poiuiniitee failed.-tp. cpmply with the CRB’s published .du.eGtives.-and standards. A.signed and 
ci’afedp'ap.y of this letter.iuust be attached to tlie reqiiest.


3. Tiie CRB:.fm.diiigs. are ;to be, shared'. bebveehyou.ahct-AiG.EelljtylJThis letter .serves as-
. .verifiGaiiohpftlre date^fmtiapati^^ . Both of you rnust sign and date this letter^anci provide a 


copy I'd A 1C ICelWas.a.recprd of the CRB deterniiination date. Questionsanay. be addressed to 
th.e Fainily AdyocaVoffice at (DSN).572-7.0'61.


KE-VIN A. HUYCK 
CojohebUSAF 
Vice Commander


^ESQUIRE


tim-11\Sensor S ignatiue/Date-^gned'Cohun'andefSighature/D.afe Signed


FRANK. tyl.AR.COMI, 'CpI, USAF 
Cpmmaader. 48111 Logistics Readiness .Squadron


FOR Offici al U§E ONUV. This document coii.miiisinfonnmion lliaf is. legally-privileged, protected by the Privaej’ ACFoi ISyd (see AFI -33- 
332),-live Health lnsura.ncc;Poi1alii!ily.and Accoun.tability.Act.(Public Ltm- IQdHSl; sccli,oiiT6‘i;5;i2(b):and (c)) and DoD Directiye 6025.1 S-R. 
Raticiitaullioriialioa isiiot Ktiuired fompprogriate releases required by law/iliotigh release qf;infprinalign,nuist.bc tracked. The jtii.lhorized 
recipient of this inform'iitioii is'prdhibitedfroriv disclosing thfsinibrriVmibn. to tiny other party and is. required to .desiroyilieinformaiion after jis 
Slated need has bccii Tulfilled, iinless;6tliefVvise tequiredby laivJTiiisdhrdmialibh is e'jtemplTrQmmiandalbo' disqlosure under the Erecdom:of 
Inroiinalipn A«/5 U:S.C,.352 as, A;emption 6 may apply.Tf.you rcceivedTliis. in.crrbr'please notify tliC: HoSpital/eiiniC's Privacy OfTicer by 
■callii!g(575).572-7d61.andsiiretl nifeopies of litis docinncnl:


DODOIG 002997
■\


USAOOO14752







IO-)2-20.11 01:.16pra From-CmpSP" f 67.64545850 f


STAT6 OF NEW MEXICO 
CHILDREN.. YOUTH AND.FAMILIES DEPARTiV


TO; TSat Jones 
JAG Office


FAX TRANSMITTAL SHEET


FAX NO- .5.721-579.9
I


DATE: Qctotl>er12. 201 i


FROM: Michael. Kwasniewski
G.hildren’s Court Attorney 
575-434r5956 ext 1108


FAX..NO. {5


N.umberofpages.'inoluefing this coyer Sheet: .RE: JQ^OTi.-l


RE; In the Matter o'f LiH. a Ohiid, and concerl
Kelley and.Jesse i-evihe, Respondents.


T-Ore P;00l./006 F-32Z


ENT


5)4374084


0 D'/.v,. IV (Otero County) 


ng-Tsssa Keiie'y, Devin


Attached, is .a co,py of Judgment and Disposition . As';to TBss|a^ Keljey and 'Devin Kelley 


and: Doromencemenf .of Adjudicatory Hearing. iOon'cemin.g'.jE sse- Levine^ f ifed October 


A, :20.1.1., in -the abcye rna^ef.


Can YOU please fax a .copy OT this to A.gent ii.py at OSI


ThapK you'.


T.HE FQLUOWING fax.transmission CONTAINSaCONFiPENTIAL,AND/OR PR'I.VIJ .Ei 
.YOU have RECEIVED Tbl'S fax IN ERROR, PLEASE DO NOT'READ OR DlSTRlBi 
transmission. lNTENTIONAU DlSCLpSuRE^OF THIS:MATeRlAt.MAY BE PROSp 
NMSA i:g7S:SeCTlON'3^-4-33. (TSiiS).


2200:IND1AN WELLS, AUAMOOpRD.O, NEW MEXICO Bajib 
(575).45.4-5960


DODOIG 002998


;GED information. IF:
tetme subsequent 


uTED Pursuant-TO


USA00014753
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DEPARTWIENT OF THE AIR FORCE
49TH LOGISTICS READINESS SQUADRON {ACC) 


HOLLOMAN. AIR FORCE BASE, NEW MEXICO


uary 2012


MEMORANDUM. F0RA1C DEVIN P. KELLE;Y 


FROM- 49LRS/LGRD'


SUBJECT: Letter .of Reprimand


1. On 3 February2pl2,YOU'were briefed by. M..r?-Valorie Rowe that you would need to remain 
in the local lareg,for standby traihirtg and were required to-be ayaijable if there was a standby 
call. Ori-4 February 2012-, you.sent a text-message.'to SrA Johran Woods at, approxirnately 08:32 
asking vyh,e.h, the;truck yyas going tp arrive so.tbat yo.q could make pi.!ans to go to Rqidpso. Qn 6 
February .ioi2,. :Mrs.. Rowe aske'd you; why you. texted 5:rA Woods, to, see- when the truck; vyas 
going to GOlme in when you were pr.evibusjy tpiy that you. were to stay,iri, the lo.cal area,. You' 
stated that you thought if- you finished CGmpletihg;the .truck that yOii could go. to .Biiidoso and 
that you thought Ruidos'o was in-thedOcah area;. Mr.s. Rowe then told .you that you had. been, 
previously briefed or) Friday not to; leave Alamogordo. Upon the end of the dis'cussion, Mrs.. 
Rpvye;;reminded you that you both-were going to .go and talk to M^t Bizzack .about.what had 
happened. You left the :pffiGe. and disrespectfully -stated -T know;, you told .rtie three- times: 
a!ready":l' After leaving the Q.ftlce ypu :Stat.ed "She's a fUGkjng'bltdh"., referr.iiig to. Mrs,, Rpwe;. 
Mrs. RpWe went .to; the .door to have you come.'back into the:office to.Take you, down -to the. Rrst:


,-Sergeaht-and-as.ked-you-if-you-:had-said.-anyth.irig-negati.ve:.abpu,t.,hen.:;a,nd-you-safd.no.—vYp.ur— 
actidhs are unacceptable, and are not ad.hering.tp the. Air Force.standards;and good, order and 
discipline.


2. You are hereby reprimanded!. You'are in Yidlatibn of Article 134 of the Uniform Code of 
Military Justice, General Article and Article 1'07False Official Staterrients. Jh the Air Forcej.all. 
airmen rnustmaintairi exempiary standards of conduct, including-respect and CourteW toward 
others. Including ypur:civi)ian superyisors. I will not tolerate djsrespect frpnn anyone in this 
organization toward any of their .superiors, . Your disrespect has been detrimental to unit: 
.morale: and. the discipline of this. Qrgamzation.- Additionallyi by telling Mrs. Rowe that you did . 
not say anything negative .about.he;r when, in fact you did was making a false official staternent. 
Making, a false official stateriieht is a. criminai act and punishable Under the UCMJ: You cap 
cpnsldery.Gurself fortunate because many aifm.ep Have received Article l.Ss Or have been court- 
martialed for-such GQhduct. 1 cannot and Will not tolerate this behavibr in this Unit. Disrespect 
to. others,, profanity, and lack of integrity degtade the mission .of the.Air Force, a mission that 
can only be accomplished by :trustW6rthy .people. Haying identified■ yourself as a person 
requiring close, supervision, you can expect to have your future actions,closely scrutinized.. Rest 
assured that I will, react strongly to. ahy TutUre misbehavior .do your part.


00 6aC mmjorWM'ica


USAOO014743







3., Privacy Act Statement: AUTHORITY: 10 U.S.C.. 8013. PURPOSE: To obtain any comments or 
documents you.desire tO-submit:(on a voluntary basis) for consideration concerning this action. 
ROUTINE. USES: Provides you an opportunity to subitiit cohimerits or docunients^ for 
consideration. If provided, the cornttiepts and documents you submit become a part of the 
action. DISCLOSURE; Your written acknowledgment of receipt and signature are mandatory. 
Any other comment ordocument you provide is,voluntary.


4. You will a.cknowledge receipt of this-letter immediately by signing the ackndwiedgerrient 
below/. Within three (3) duty days from .the day you received this letter, you will sign the 1st Ind 
below. Any comments or documents you wish to be considered concerning this letter must be 
submitted at. that time. You will be: notified of rny final.decision within three (3) duty days of 


■your response.


!<10HN..A. DE LAURA, 2d Lt, .USAF 
:0,1C.,Distribution •


DODOIG . 002989
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DEi-mRTMENT of the air force
HEADQUAPTERS 49TH WING (ACCf 


HOU DULAN AIR FQRCe BASE, NEW MEXICO


Exhibit No,:


►r-SQi ihf;


r7


FROM: 49LRS/CC 


SUBJECT: Letter of Reprimand


1. Investigation has revealed that you physically assaulted Mrs. Tessa K. Kelley on or about 
February 17,2012 at 2629B McKinley Loop. Holloman AFB. NM. That on multiple occasions 
you physically assaulted your spouse, on this occasion you punched her in the arm and slapped 
her with an open hand while you were involved in a verbal/ physical altercation.


2. You are hereby reprimanded! Your actions violated Article 128 of the UCMJ-Assault. I need 
you to understand that your conduct was criminal and cannot continue. Our second core value. 
Service before Self, refers to the fact that professionals ctmnot indulge themselves in displays of 
anger or frustration that would bring discredit upon themselves and the Air Force, a precept that 
you clearly violated. When faced with similar situations in the future, you will exercise the sound 
judgment expected of a Airman as outlined in AFI 36-2618, the Enlisted Force Structure. Read 
it! I expect you to attend all the counseling sessions set forth for you by the Family Advocacy 
office, and that you resolve all future disagreements with your spou.se in a professional marmcr. 
You should consider this an opportunity for self-improvement and carefully review your conduct 
and commitment to the Air Force. Consequences for any subsequent unacceptable behavior may 
be more severe disciplinary action.


3. AUTHORITY: 10 U.S.C. 8013. PURPOSE: To obtain any comments or documents you 
desire to submit (on a voluntary basis) for consideration concerning this action. ROUTINE 
USES: Provides you an opportunity to submit comments or documents for consideration. If 
provided, the comments and documents you submit become part of this action. DISCLOSURE.: 
Your written acknowledgment of receipt and signature are mandatory. Your endorsement is not 
an admission of guilt. Any other comments or documentation you provide is voluntary.


4. You will acknowledge receipt of this reprimand. You have 3 duty days to provide any 
comments or documents you wish to be considered concerning this LOR. Those comments will 
become a part of the record.


NATHAN MCLEOD-HUGHES, Maj, USAF 
Acting Commander. 49th Logistics Readiness Squadron


gCoSaf Vovtrfor merict


nomo 000243
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SUBJECT; LeUerdf Reprii^d


1^ AiC DEVIN PATOrCKKELLYCSSN ,634-24-5484)


memorandum, for 49 LRS/CC


f acknowlfedge receipt' and understanding on I 'f /i- fciii-.. I j^defstaffd that I have 3 wbBcdays 
.frprn,th.eldate:.pf ffis letter, to .provide, a response, arid that I inW include in my response any 
wnimehts -pr.^^mhents i .wish to.fe considered, concenring this letter. l intend/do not iritehd to 
\prpi^e; cpl^entiof docuroqits to,.ffiis, le%r bf i^p.n.m^'


DE^ PTKELLVtAl G,TTSAF
634-24-5484


,2ndTri4,4?LI^GG


•you.mffit;g|ye}y;pTir^hM4ecisioht6'tfemeHibCT.ywihinT:duty :^ys of recdving the memher’s 
aegid^^^Se£^i36i2^fp^:3 • -v • •


^ t^PPiise to this lettCT., After considMidn of
.aUlm^ere.Thayeidecjdeid to:


_ ,I have reviewed ypiir coniinerits. to the LOR and have decided to remove the LOR
.friim y6® recon^;,


!•lhhve.fdviewed'.veitt..edmmehts to'the LOR smd have, decided the.-LORw^remaiain 
:6^adSpinVduf5piF................ f "


J I have review^ the rMp6nse;-.My ftriaJ.deciaon is: this, letter stands.as written and I
iiMto fije^aus LORiniyoui^F.


M A.TO AM.lUf^T5r>Ti_tn Trttjcg. Moj I p
Cpihman^, 4%h Logistics Readiness .Squadron


Rec^t^ahd unpW^ding.aeltoiayyied^ bn. at


uEylNT.TCELliY, ATC,
634^24-5484


Do DIG 000244
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ExhiM
Exhibit No.:


«


Name:'
L'^ Dcpamncnt of Justice 
Bureau of AJcohol, Tobacco. Firearms and Date: \ -1 f /«'


OKsyriKK


0MB No. 1140-002U


^ Firearms Transactiuo Record Part I - 
Over-the-Counter ( ^


W .\R.M.NG: You may not receive a firearm if prohibited by Federal or Slate law. The informalion you provide will 
be used to determine whether you are prohibited under law from receiving a llrearm. Certain violations of the Gun 
Control .\ct. 18 U.S.C. $$921 el. seq„ arc punishable by up to 10 years Imprisonment and/or up to a S250.000 fine.


Prepare in original only. All entries must be handwritten in ink. Read the Notices, Instrucllonii, and Definitions on
this form. “PLEASE PRINT."_____________________________________________________________________________


Sccliun A - Must Be Completed Personally By Transferee (Buyer)


Transferor’s Transaction 
Serial Number (If any)


I. Transferee’s Full Name
Last Name First Name Middle Name (If no miJJIe name, .stale ".V.W.V"/


P(\A-v\cvc ___
2. Current Residence Address (C.S. Postal abbreviations are acceptable. Cannot be a post office box.)
Number and Street Address City


I HcAVjMNfeA


8. Social Security Number (Optional, Ihii will help prewni misidentification)


County


C%X)
3. Place of Birth ^ 4. Height 5. Weight 6. Gender / 7. Birth Date
U S. City and State -OR- Foreign Country Ft. J (Lh.s.) Male 3 Month Day Year


3vsS\ T)C In. Female Q 0^ AM


Slate ZIP Code


9. Unique Personal Identification Number (UPlS) if applicable (See 
Iiistruciions for Question V.)


10. Race fElhniciry) (Check on^phheJe boxes. See instructions for Question JO./


[ I American Indian or.Ala^lU Native 
I I Hispanic or Luiinu


I I Black or African American 
I I Asian


Native Hawaiian or Otlier Pacific Islander 
White


II. Answer questions 11 .a. (.see enepiiniLsi tlirouph I l.l. and 12 iifopplicahiej h\ checkini; or maikint; “|^eI”or “no’*in tlw boxes to the right of the questions.
a. Are you the actual inuisfcrcc/buyer of the llrcami(s) listed on this fonii’.’ Warning: You arc not the actual buyer if you are


acquiring the fircarmfs) on behalf of another person. If you are not the actual buyer, the dealer cannot transfer the flrrarmfs) 
to you. (.See Instructions for Question II.a.) Exception: If you are picking up a repaired firearm (s) for another person, you arc not 
reauired to ansseer 1 l.a. and may proceed to Question ll.b.


No


□
b. Are you under indictment or information in any court for a felony, or any other crime, for which the judge could imprison you for 


more iltan one vear? (Sec Instructions for Question 1 Lb.)
Yes


nc. Have you ever been convicted in any court of a felony, or any other crime, for which the judge could have imprisoned you for more 
than one vear, even ifvou received a shorter sentence including probation? (See Instructions for Question 1 l.c.)


Yes


□ §
d. Are you a fugitive from justice?


Yes


ne. Are you an unlawful user of, or addicted to. marijuana or any depressant, stimulant, narcotic drug, or any other controlled subsuince? Yes


nf. Have you ever been adjudicated mentally defective (which includes a determination by a court, board, commission, or other lawful 
authority that you are a danger to yourselj or to others or are incoinpeieni to manage your own affairs) OR have you ever been 
committed to a mental institution? (See Instructions for Question ll.f)


Yes


□
g. Have you been discharged from the .Armed Forces under dishonorable conditions?


Yes


n Pi
h. Are you subject to a court order restraining you from harassing, stalking, or threatening your child or an intimate panner or child of 


such partner’? (See Instructions for Question 1 Lit.)
Yes


□ ai. Have you ever been convicted in any court of a misdemeanor crime of domestic violence? (See Instructions for Question ll.i.) Yes


nj. Have you ever renounced your United States citizenship? Yes


nk. Arc you on alien illegally in the United Slates? Yes


n
1. Are you a nonimmigrant alien? (See Instructions for Question ILL) If you answered "no " to this question, do ,\'OT re.\pond to 


question 12 and proceed to question 13.
Yes


□
12. II’ you are a nonimmigrant alien, do you fall within any of the exceptions set forth in the instnictions? (If “yes,” the liceasec mast 


complete question 20tL) (See hustructions for Question 12.) If que.slion I LI. is answered with a "no " response, then do \OT 
respond to auestiun 12 and proceed to anestion 13.


Yes


□
No


□
13. What is your Slate of residence 


(if any)'! (See Instructions for 
Que.slion U.)


(M(Lv'\ CO
Note; Previous Editions Arc Obsolete 
Page I of 6


14. What is your country of citizenship? (List/check mure than 
one. if applicable, if you are aj/itizen of the United States, 
proceed to question 16.) Q L'nitcd Slates of America 


I I Other
Transfcrec^*3B?i5^ to Next Page


STAPL£ IF PAGES BECOME SEPAR.VTED


15. If yon are not a citizen of the United States, 
what is your U.S.-issued alien number or 
admission number?


ATF Form -W7V (5m9> Pin I 
Revised AuausI ?008


USA00012908







I certify tbat ray anstven to Section A arc true, correct, and complete. I have read and understand the Notices, Instructions, and Deflnitions 
on ATF Form 4473. I understand that answering “yes” to question 1 l.a. if I am not the actual buyer is a crime punishable as a felony under 
Federal law, and may also violate .State and/or local law. I understand that a person who answers “yes” to any of the questions 1 l.b. through 
ll.k. is prohibited from purchasing or receiving a firearm. I understand that a person who answers “yes” to question ll.l. Is prohibited from 
purchasing or receiving a firearm, unless the person also anssvers “yes” to question 12. I also understand that making any false oral or 
written statement, or exhibiting any false or misrepresented identification with respect to this transaction, is a crime punishable as a felony 
under Federal law, and may also violate State and/or local law. I further understand that the repetitive purchase of firearms for the purpose 
of resale for livelihood and profit without a Federal firearms license Is a violation of law (See Instructions for Question 16).
16. Translcree'.s/'B^r's Signature / /V , 117. Certification Date


aPiLV)' ^
ion B - Must Be Completed By Transferor (Seller) -Y


18. Type of firearmfs) to be transferred (check or mark all that a/iply):
rgjl.tndgun Q Long Gun Q Other Firearm (Frame, Receiver, etc.


(rifles or See Instructions for Question 18.)
.shotguns!


19. If sale at a gun show or other qualifying event.


Name of Event_____________________________


City, State________________________________


20a. identi fication (e.g., I’lrginia Drhvr's license (VA Di) nr other \stHd government-issued [Atom identijkation.! (See Instructions far Question 20.a.)
Issuing Authority and Type of Identification


j T X igfA \J
Number on Identification Expiration Date of Identification (if any)


fS'6 Si? I <=( a.
Month


OCL
Day Year


'LOl-T
1 20b. Alternate Documentdticin tif driver's license or other identification document docs not show current residence address)


____________ /}£-<05giS7
20c. All Allens: T ype and dates of documents that establish 90-day residency (e.g.. utility bills or lease agreements). (Sec Instructions for Question 20.c.) 
Typc(s) of Document Date(s) of residence irtdicated on documents


20d. Nonimmigrant Aliens Must Provide: Type of documentation showing an exception to the nonimmigrant alien prohibition. (See Instructions for 
Question 20.d.)


Questions 21,22, or 23 Must Be Completed Prior To The Transfer Of The Firearm(s) (See Instructions for Questions 21. 22 and 23.)
21a. Date the transferee's identifying information in Section A was transmit­


ted to NICS or the appropriate Slate agency: IMonth/Day/Year)
Month


OCL
Day


\x
2Ic, The response initially provided by NICS or the appropriate State 


agency was:
3 Proceed Q Delayed


Denied [The flrearm(s) may be transferred on
Cancelled (MDI date provided by NICS)


if State law permits (optional)J


21b. nic NICS or State transaction number (if provided! was:


2 Id. If initial NICS or State response was "Delayed. " the following 
response was received from NICS or the appropriate State agency: 


I I Proceed (date)


I I Denied __________________  (date)


I I Cancelled  (date)


I I No resolution was provided within 3 business days.


21e. (Complete if applicable.) Aflcr the firearm was transferred, the following response wa.s received from NICS or the appropriate Sute agency on: 
(dale). n Proceed Q Denied Q Cancelled


21f The name and Brady identification number of the NICS examiner (Optional)
I5V6


(name) (number)


22. No NICS cheek was required because the transfer involved only NFA firearm(s). (See Instructions for Question 22.)


23. No NICS check was required because the buyer has a valid permit from the State where the transfer is to take place, which qualifies as an 
exemption to NICS (See Instructions for Question 23.)


Issuing State and Permit Type Date of Issuance/'t/nny.) Expiration Date (i/on W | Permit Number (//■uny/


Section C - Must Be Completed ■ Transferee (Buyer)
If the transfer of the fireami(s) takes place on a different day from meume that flic transferee (buyer) signed Section A, the transferee must complete 
Section C immediately prior to the transfer of the fircarm(s). (See Instructions for Question 24 and 25.)


1 certify that my answers to the questions In Section A of this form are still true —•» IJSA00012909


24. Transfpree’c/n.t,—’-s-'-







Section D - Must Be Completed By Transferor (Seller)
26.


Manufacturer and/or Importer Of the 
manufacturer and importer are different, 


the FFL should include both.)


27.
Model


W'aAico^


28.
Serial Number


30a. Total Number of Fircanns fWca.se handwrite by printing eg., one. two. three, etc. Do not toe numerals.)
OTV^if


29.
TypeQxstoI.revolver.rDk, 
.shotgun, recenvr, frame, 
cic.l (See inspvctions for 
tpiestion 2V/


30.
Caliber or 


Gauge


3*5


30b. Is any part of tliis transaction a 
Pawn Redemption? □ycs^No


(or Use by FFL f5cc Instructions for Question 30c.)


Complete ATF I'orni 3310.4 For Multiple Purchases of Handguns Within 5 Consecutive Business Days
31. Trade/corporate name and address of transferor (seller) (Hand stamp may he


used.) Holloman Exchanoe
Bldg 227 Drawer V 
551 4th Straet 
Holtonwin AFB
Nflw Mftyirto1 tV'


32. Federal Firciirms License Number (,Hu.st contain at least first 
three and last five digits of FFL Sumber X-XX-X)OOlX.I 
(Hand stamp may be wied.)
FFL 5-85-035-01-2M-01293


The Person Tfattsferring The Fircarm(s) Must Complete Questions 33-36. For DeniedfCancelled Transactioiis,
The Person Who Completed Section B .Must Complete Questions 33-35.


I certify that my answers in Sections B and D are true, correct, and complete. I have read and understand the Notices, Instructions, and Dennitions 
on A’lT Form 4473. On the basis of: (1) the statements in .Sccdon A (and .Section C if the transfer docs not occur on the day .Section ,\ was com­
pleted); (2) my verification of the identification noted in question 20a (and my reverifiention at the time of transfer if the transfer does not occur on the 
day Section A was completed); and (3) the information in the current Slate fjiws and Published Ordinances, It is my hclief that it is not unlawful for 
me to seU. deliver, transport, or otherwise dispose of the fircarnifs) listed on tills form to the person identifled in Section A.
33. Transferor’s/SclIcr’s Name (Pleaseprint) 


GOsX'S, 4' rs
34. fransferons Seller’s ^nature 35. Transferor’s'Scllcr’s Title


Smirt
36. Date Transferred
C>'l/lQ,/,x


NOTICES. INSTRl CTIONS AND DEFINITIONS


Purpose of the Form: The infonnaiion and certification on this form arc 
designed so ihal a person licensed under 18 U.S.C. j 923 may determine If he 
or she may lawfully sell or deliver a firearm to the person identified in 
Section A. and to alert the buyer of certain restrictions on the receipt and 
possession of fircamts. This form should only be used for sales or vansfers 
where the seller is licensed under 18 U.S.C. $ 923. The seller of a firearm 
must determine the lawfulness of the transaction and maintain proper records 
of the iransaclion. Consequently, the seller must be familiar with the 
provisions of 18 L’.S.C. §§ 921-931 and the regulations in 27 CFR Part 478.
In dcicnnining the lawfulness of the sale or delivery of a long gun (rifie or 
.shotgun) to a resident of another State, the seller is presumed to know the 
applicable Slate laws and published ordinances in both the seller’s State and 
tte buyer’s Stale.


After the seller has completed the fircamts transaction, he or she must make 
the completed, original ATF Fonn 4473 (which includes the (Polices. Genera! 
Instniciiom. and Definitions), and any supporting documents, part of his or 
her peimaiieul records. Such forms 4473 must be retained for at least 20 
years. Filing may be chronological (by dale), alphabetical (hy name), or 
numerical (hy iransaclion serial number), aa long as all of the seller’s 
completed Forms 4473 arc filed in die same manner. FORMS 4473 FOR 
DEN1CD. CANCELLED TRANSFERS MUST BF. RETAINED; Iflhe transfer 
of a firearm is dcnied'cancellcd by NICS, or if for any other reason the 
Uaiisfer is not complete after a NICS clicck is initialed. Ilie licensee must 
retain the ATF Form 4473 in his or her records for at least 5 years. Forms 
4473 with respect to which a sale, delivery, or fiansfer did not lake place shall 
be separately retained in alphabetical (by name) or chrouological (hy dale of 
transferee's certification) order.


DOOOIO
If you or Ihe buyer discover that an ATF Form 4473 is iucoinplele or 
improperly completed after the firearm has been transferred, and you or the


buyer wish to make u record of your discovery. Uien photocopy the inaccurate 
form and make any necessary additions or revisions lo Ihe photocopy. You only 
should make changes ro Sections B and D. The buyer should only make changes 
to Sections A and C. Whoever made the changes should initial and date the 
changes. The corrected photocopy should be atuiched to the original Form 4473 
and retained as part of your pennaneni records.


Over-the-Countcr rraDsaction: The sale or other disposition of a fitearm by a 
seller lo a buyer, at the seller’s licensed premises. This includes the sale or other 
disposition of a rifle or shotgun to a nonresident buyer on such premises.


Stale Laws and rublishcd Ordinances: The puhlicaikm (ATF P 5300.5| of 
Slate firearms laws and local ordinances ATF distributes to licensees.


Exportation of Firenrms: The State or Commerce DcpartnuaiU may require you 
to obtain a license prior lo export.


Section A


Question I. Innsfcrcc's Full Nnme: Tire buyer must personally complete 
Section A of this form and certify (sign) that the answers arc true, correct, and 
complete. However, if the buyer is uiuble to read and/or write, the answers 
(other than the .signature) may be completed by aaolber person, excluding the 
seller. Two persons (oiher ihan the seller) mu.sl then sign as witnesses lo Ihe 
buyer’s answers and signature.


When lire buyer of a fircanu is a corporation, eumpatiy, assoeialion. pannership, 
or other such business cmity, an oiticcr aulhorized lo act on behalf of die business 
must complete Section A of the form witli his or her personal information, sign 
Section A, and attach a wrillcn statement, executed under penalties of pciiuty, 


OOOSMug: lA) Ihc firearm is being acquired for lire use of and will be ihc property 
of that busiiK'ss cniily and (R) the name and address of that business enllty.


ATF Fotm 4473 (5300.01 Pan 1 
Revised August 21)08
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Exhibit No
U.S. Department of Juitlce
Bureau of Alcohol. Tobacco,-------- f—./ nZ^.^Date. \ - lU • 202p_


OMB No. 1140-0020


OKSQl IKK


Firearms IVansactioii Record Part I - 
Over-the-Counter


WARNING: You may not receive a firearm if prohibited by Federai or State iaw. The information you provide will 
be used to determine whether you arc prohibited under law from receiving a firearm. Certain violations of the Gun 
Controi Act, 18 U.S.C. SStl21 el. seq., are punishable by up to 10 years imprisonment nnd/or up to a $250,000 fine.


Prepare in originai only. Aii entries must be handwritten in ink. Read the Notices, Instructions, and Definitions on 
this form. “PLEASE PRINT.”_____________________________________________________________________________


Transferor's Transaction 
Serial Number (If any)


Section A - Must Be Completed Personally By Transferee (Buyer)
1. Transferee's Full Name 
Last Name


-WiaA
mt Residti


First Name


2. Current Residtnee Address (U.S. Postal abbreviations are acceptable. Cannot be n post office box.)


Middle Name (tfno midOe name, stale SKIN’)


9ivk'idC
Number and Street Address


W\c b 1 jyiP (VY\n
3. Place oftlirth ^
U.S. City and State -OR-


^f\T\ (VW
Foreign Country


4. Height


County


o-Vdro
S. Weight 


(Lbs.)
6. Gender / 


Male y 
Female


7. Birth Date 
Month


Sutc


WM
ZIP Code


Day Year


Social Security Number (Optional, but wilt help prevent misklenidication) 9. Unique Personal Identification Number (UPIN) if applicable (See 
Instructions for Question 9.)


10. Race (Ethnicity) (Check one or more boxes. See Instructions for Question 10.)
I I American Indian oiAlasItJ Native Black or African American
I I Hispanic or Latino | | Asian


I I Native Hawaiian or Other Pacific Islander 
[S^White___________________


11. Answer questions 11 a. (see exceptions) <brauf)\ II.Land 12 <y<yyi/icaf>/c.y by checking or niatking ‘!yies’’or“wo’’intbcboxestotberighloftfaequestioos.
a. Arc you the actual transferec/buyer of the fireariii(s) listed on this form? Warning: You arc not the actual buyer if you are


acquiring the flrearm(s) on behalf of another person. If you are not the actual buyer, the dealer cannot transfer the firearm(s) 
to you. (See Instructions for Question II.a.) Exception: If you are picking up a repaired ftrearm(s) for another person, you are not 
reauired to answer 1 l.a. and mav vroceed to auestion 1 l.h.


Yes
la


No


□
b. Are you under indictment or information in any court for a felony, or any other crime, for which the judge could imprison you for 


more than one year? (See Instructions for Question ll.b.)
Yes


n
No
EL


c. Have you ever been convicted in any court of a felony, or any other crime, for which the Judge could have imprisoned you for more 
than one vear. even if vou received a shorter sentence includinc probation? (See Instructions for Question li e.)


Yes


□
No


d. Are you a fugitive from justice? Yes


n
No


e. Are you an unlawful user of, or addicted to, marijuana or any depressant, stimulant, narcotic drug, or any other controlled substance? Yes


nf. Have you ever been adjudicated mentally defective (which includes a determination by a court, board, commission, or other lawful 
authority that you are a danger to yourself or to others or are incompetent to manage your own affairs) OR have you ever been 
committed to a mental institution? (See Instructions for Question U.f.)


Yes


□
g. Have you been discharged from the Armed Forces under dishonorable conditions? Yes


nh. Arc you subject to a court order restraining you from harassing, stalking, or threatening your child or an intimate partner or child of 
such partner? (See In.itructions for Question 1 l.h.)


Yes


□
No


i. Have you ever been convicted in any court of a misdemeanor crime of domestic violence? (See Instructions for Question 1 l.i.) Yes


nj. Have you ever renounced your United Stales citizenship? Yes


n IS
k. Are you an alien illegally in the United Slates? Yes


□ n1. Are you a nonimmigrant alien? (See Instructions for Question ll.l.) If you answered "no " to this question, do NOT respond to 
question 12 and proceed to question 13.


Yes


□12. If you are a nonimmigrant alien, do you fall within any of the exceptions set forth in the instructions? (If “yes,” the licensee must 
complete question 20d.) (See Instructions for Question 12.) If question ll.l. is answered with a "no " response, then do NOT 
respond to auestion 12 and proceed to auestion J3.


Yes


□
No


n
13. What is your State of residence 


(if any)) (See Instructions for 
Question 13.)


kHamJWmco
Note: Pre\'ious Editions Are Obsolete 
Page 1 of6


14. What is your country of citizenship? (List/check more than 
one, if applicable. If you are a citizen of the United States, 
proceed to question !6.) ^ United Stttes of America


I I Other (Specify)


IS. if you are not a citizen of the United States, 
what is your U.S.-issued alien number or 
admission number?


IVansferte (Buyer) Continue to Next Page 
STAPLE IF PAGF.S BF.COMF. SEPARATED


ATF Fomi 447J (5300.9) tat I 
Revited Aufuu 2008


USAOOO12130







I certify that my antweri to Section A are true, correct, and complete. I have read and understand the Notices, Instructions, and Deflnitior 
on ATF Form 4473. 1 understand that answering ‘^es" to question 11.a. If I am not the actual buyer is a crime punishable as a felony und( 
Federal law, and may also violate State and/or local law. I understand that a person who answers *Vcs” to any of the questions I l.b. Ihrou 
ll.k. Is prohibited from purchasing or receiving a firearm. I understand that a person who answers ‘^es” to question ll.l. Is prohibited fn 
purchasing or receiving a firearm, unless the person also answers ‘‘yet” to question 12. I alto understand that making any false oral or 
written statement, or exhibiting any false or misrepresented identification with respect to this transaction, is a crime punishable as a felony 
under Federal law, and may alto violate State and/or local law. I further understand that the repetitive purchase of firearms for the purpo 
of resale for livelihood and profit without a Federal firearms license is a violation of law (See Instruaionsfar Question 16).
16. Tra,


ect^oyB - Mutt Be Completed By Transferor (Seller)


17. Certification Date
H'gi.


18. Type of firearm(s) to be transferred (check or mark alt that apply):
^ Handgun Long Gun Q Other Firearm (Frame, Receiver, etc.


(rifles or See Instructions for Question 18.)
shotguns)


19. if sale at a gun show or other qualifymj


Name of Event______,______


City, State _______________


’ent.


20a. Identification (e.g., Urginia Ckiver's license (VA DL) or other valid government-issued photo identification.) (See Instructionsfitr Question 20.a.)
Issuing Authority and Type of Identification Number on Identification Expiration Dale of Identification (if any)


Month Day Year


TV" (S>^
20b. Alternate Documcijtation (if driver's license or other identification document does not show current residence address)


20c. AIIAlient: Typ^)^d dqiesofdocuments that establish 90^iay residency (e.g.. utility bills or lease agreements). (See Instructions for Question 2
Type(s) of Document Date(s) of residence indicated on documents


20d. Nonimmigrant Aliens Must Provide: Type of documentation showing an exception to the nonimmigrant alien prohibition. (See Instructions 
Question 20.d.)


____ Questions 21,22, or 23 Must Be Completed Prior To The Transfer Of The Firearm(s) (See Instructions for Questions 21. 22 and 23.)
21a. Date the transferee’s identifying information in Section A was transmit­


ted to NICS or the appropriate State agency; (MonthlDay/Year)
Month


O^j a
Year


21c. The response initially provided by NICS or the appropriate State 
agency was:


Proceed
Denied
Cancelled


[ I Delayed
[The flrearm(s) may be transferred on


(MDl date provided by NICS) 
if State law permits (optional)]


21b. The NICS or Slate transaction number (if provided) was:


2 Id. If initial NICS or State response was "Delayed, " the followinf 
response was received from NICS or the appropriate State age 


I I Proceed (date)
I I Denied ________________ (date)


I Cancelled (date)
I No resolution was provided within 3 business days.


21e. (Complete if applicable.) After the firearm was transferred, the following response was received from NICS or the appropriate State agency 
(date). im Proceed Q Denied Q Cancelled


21 f The name and Brady identification number of the NICS examiner (Optional)


(name) (number)
22. No NICS check was required because the transfer involved only NFA firearm(s). (See Instructions for Question 22.)


23. No NICS check was required because the buyer has a valid permit from the State where the transfer is to take place, which qualifies as 
exemption to NICS (See Instructions for Question 23.)


Issuing Suie and Permit lype I Date of Issuance (if any)
J_____________


Expiration Date (if any) Permit Number (if any)


Section C - Must Be Completed Personally By Transferee (Buyer)
If the transfer of the firearm(s) takes place on a different day from the date that the transferee (buyer) signed Section A, the transferee must comp 
Section C immediately prior to the transfer of the firearm(s). (See Instructions for Question 24 and 25.)_____ _______


1 certify that my answers to the questions In Seetlou A of this form are itlll true, correet and complete.
24. Transferee’s/Buyer's Signature 25. Recertification Date


Pane 2 of 6
Transferor (Seller) Continue to Next Page


CTAPT V iir Panirv; rfcomf separated
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Sectioa D - Mvtt Be Completed By Transferor (Seller)
26.


Manufacturer and/or Importer (If the 
manufacturer and importer are different, 


the FFL should include both.)


27.
Model


28.
Serial Number


30a. Total Number of Firearms (Please hahdwrite by printing e.g„ one, two. three, etc. Do not use numerals.)'


30c. For Use by FFL (See Instructions for Question 30c.)
£>M£


29.
Type mo/uer. 
shotgun, receiver, frame, 
etc.) (See instructions for 
question 29)_______


30.
Caliber or


Gauge


9 /V"/


30b. Is any part of this transaction a 
PawnRedetnpUon? □ycs|^No


Complete ATF Form 3310.4 For Multiple Purchases of Handguns Within 5 Consecutive Business Days
31. Trade/corporate name and stamp may be


used.) Bldg 227 Drawer V
551 4th Street 
Holloman AFB 
^dw Mexico 88330


32. Federal Firearms License Number (Must contain at least first 
three and last five digits of FFL Number X-XX-)0(XXX.) 
(Hand stamp may be used.)


FFL 5-85-035-01-2M-01293


The Perso» Transferring The Flrearm(s) Must Complete Questions 33-36. For Denied/Cancelled Transactions, 
______________________ The Person Who Completed Section B Must Complete Questions 33-35.
1 certify thnt my answers in Sections B and D arc true, correct, and complete. I have read and undersUnd the Notices, Instructions, and Definitions 
on ATF Form 4473. On the basis of: (I) the statements in Section A (and Section C If the transfer does not occur on the day Section A was com­
pleted); (2) my verification of the Identification noted in question 20a (and my reverifleation at the time of transfer if the transfer does not occur on the 
day Section A was completed); and (3) the information in the current State Laws and Published Ordinances, it is my belief that it is not unlawful for 
me to sell, deliver, transport, or otherwise dispose of the Orearm(s) listed on this form to the person identified in Section A.
33. Transferor’s/Scller's Name (Pleaseprint)


Bu/ HcPS£L
34. Transferor's/Seller’s Signature


NOTICES, INSTRUCTIONS AND DERNITIONS


Purpose of the Form: The information and certification on this fonn arc 
designed so that a person licensed under 18 U.S.C. § 923 may determine if be 
or she may lawhilly sell or deliver a firearm to the person identified in 
Section A, and to alert the buyer of ceruin restrictions on the receipt and 
possession of firearms. This form should only be used for sales or transfers 
where the seller is licensed under 18 U.S.C. § 923. The seller of a firearm 
must determine the lawfulness of the transaction and maintain proper records 
of the transaction. Consequently, the seller must be familiar with the 
provisions of 18 U.S.C. $$ 921-931 and the regulations in 27 CFR Part 478.
In determining the lawfulness of the sale or delivery of a long gun (rlfie or 
shotgun) to a resident of another State, the seller is presumed to know the 
applicable State laws and published ordinances in both the seller's State arul 
the buyer's State.


After the seller has completed the firearms uansaction, he or she must make 
the completed, original ATF Form 4473 (which includes the Notices. General 
Instructions, and Definition.^), and any supporting documents, part of his or 
her permanent records. Such Fonnt 4473 must be retained for at least 20 
years. Filing may be chronological (by date), alphabetical (by name), or 
numerical (by transaction serial number), as long as ah of the seller’s 
completed Forms 4473 are filed in the same marmer. FORMS 4473 FOR 
DENIED/CANCELLED TRANSFERS MUST BE RETAINED: If the ttansfer 
of a firearm is denied/cancelled by NICS, or if for any other reason the 
transfer is not complete after a NICS check is initiated, the licensee must 
retain the ATF Form 4473 in his or her records for at least 5 years. Forms 
4473 with respect to which a sale, delivery, or transfer did not take place shall 
be separately retained in alphabetical (by name) or chronological (by date of 
transferee's certification) order.


If you or the buyer discover that an ATF Form 4473 is incomplete or 
improperly completed after the firearm has been transferred, and you or the 
Page 3 of 6


^ buver \


35. Transferor’s/Scller’s Title 36. Date Transferred


buyer wish to make a record of your discovery, then photocopy the inaccurate 
form and make any necessary additions or revisions to the photocopy. Yrw tmly 
should make changes to Sections B and D. The buyer should only make changes 
to Sections A and C. Whoever made the changes should initial and date the 
changes. The conccted photocopy should be attached to the original Fonn 4473 
and retained as part of your permanent records.


Over-tbe-Countcr Transaction: The sale or other disposition of a firearm by a 
seller to a buyer, at the seller's licensed premises. This incluiles the sale or other 
disposition of a rifle or shotgun to a nonresident buyer on such premises.


State Laws and Pablitbcd Ordinances: The pubUcation (ATF P 5300.5) of 
State firearms laws and local ordinances ATF distributes to licensees.


Exportation of Flteamu: The State or Commerce Departments may require you 
to obtain a license prior to export.


Section A


Question 1. Transferee's Full Name: The buyei must personally complete 
Section A of this form and certify (sign) that the answers are true, conect, and 
complete. However, if the buyer is unable to read and/or write, the answers 
(other than the signature) may be completed by another person, excluding the 
seller. Two persons (other than the seller) must then sign as witnesses to the 
buyer's answers and signature.


When the buyer of a firearm is a corporation, company, association, partnership, 
or other such business entity, an officer authorized to act on behalf of the business 
must complete Section A of the form with his or bet personal information, sign 
Section A, and attach a written statement, executed under pctuiUies of peijury, 
stating: (A) the firearm it being acquired for the use of and will be the property 
of that business entity and (B) the name and address of that business entity.


ATF Form 4473 (5300.9) Pin I 
Revised Aoguii 2008


USA00012138







REQUEST AND AUTHORIZATION FOR PERMANENT CHANGE OF STATION • MILITARY
K MHSt bt pimm* IAWAfin4»atl« CMI ntlwWlfWi moo oe. Pn«Ky ah al <9/4 n A


OnciM Um On^ (FCUO). lmusiktprs<KMcr»A«4CrAci<f V lo liNttm (HKieitfr*.


Tht folowmo ndMMufll wil praoMd on pormsnanl changt of otafeon PCSwWMUIPCA


1 GRADt. NAME flMf. Pint, kbttm tnHial) 
A1C KELLEY, DEVIN P
4 SECUmTY CLEARANCE fMdUdl»OM»OflMr« 
SCKDCIO 1/14 ELIG) 1S MAR 10


0 PCSwiOiPCA TED APR 11


SM<24-»4e4


S REPORT TO COMOR. NEW ASSIGNMENT 
NL7 21 APR 11


3 SAFSfyCArSC
2T031


6 TRAVEL DAYS AUTHORIZED IF TRAVELING BY 
PRIVATELY-OWNED CONVEYANCE 4


7 TDYENKOUTE


I UNIT. MAJOR COMMAND AND ADDRESS OF UNIT FROM WI4CH RELIEVED


OL AFST 316 TRAINING SQ FFC990 (AET)
GOODFELLOWTX 769080000


10 TYPE Of TOUR Q ACCOMPANIED Q UNACCOMPANIED


fCMCA One; Q] UNACCOMPAMEO. DEPENDENTS RESTRICTED


13 DEPENDENT TRAVEL
n A. CONCURRENT TRAVEL IS AUTOMATIC


n a. CONCURRENT TRAVEL IS APPROVED


r~| C OEPEMOENT TRAVEL IS DELAYED FOR LESS THAN 20 WEEKS
n D DEPENDENT TRAVEL IS DELAYED FOR MORE THAN 20 WCEKS


r~| E TRAVEL IS AUTHORIZED TO A-DESIGNATED PLACE


• UNIT MAJOR COMMAND AND ADDRESS OF UNIT TO BE ASSIQNEO


49 LOGISTICS RPAOINCS SQ FFJXOO (ACC)
HOLLOMAN NM B83300000


11 TOUR length (Tom/No ofkionma) 12 EXTENDED LONG TOUR VOL 
NO


14 THIS IS A JOlN>SPOUSF ASSIGNMENT 
NO


(Indude apoine'i trade, name 4 SSN7


IS. AUTHORITY FOR CCTVL


16 HOWEBASMG/FOLLOW-ON ASSIGNMENT
ill I


(mouae aan. opas and RNL7I9


17 OEPENOENT(9) tMXotcMOtan.i
O'/'j; p to nwrnOar antf ONienf Ml*W4|


18 PCS EXPENSE CHARGEABLE TOr 5713500 321 5841 0* 52S72S


CIC 4 5 148 0040 525725 TAC: FI8A


NTS CHARGEABLE TO 5713900 321 5B48.0N 535725


InaartAppdcabla Subprofad Shnd 
ATAC- F18A10*


20 AETCIf U TOY fundPQ.


20a. Al etfwr TOY Enreula FundtoQ


19. authority AND PCS CODE 
AFI 36-2110


PCSO: A AAN 0410N02060


21 SON


PB5M11001MP0H


PfiMii» MR S3-M01. fum w« la m Mat noiisa« raltfral aAc« icfMaiat yout new duly 9 a balara wdarae any MMal. l8Ma. or paiaMM afieaimnt ibr ot-tOM hoasaie.


22 REMARKS fSti6ni4/riv»/«ooeaariMMto SMertatoyvNrarcornplMiDnafirvwN dTDYaruadait aumoifiad. dtadt raeaipit ahomdigeoatotaeiodoHtg umd. 
AtpromotiaaatiiemtincuiradudmPCSnDYmuettiaUjnmdIniaAFOaponafrtualatgeminotaea See tavaraa lor eatnarta.)


PCSAOSC 24 MONTHS TRAINING AOSC 
01 Airman and dapwidanM raturnino from Ovanaat r


MONTHS (Sea API 36-7107)


mdar ne-taa patspoftt to toalr CONUS MPF/MPS1


02. Ufton racalpt of otoan contact tha traffic Managamant Offica (tMO) to mska arrangemanls for HHGs sMpment and travto. 


03 Upon recaipl of ordart contact ttw Fftwndal Sarvtott Offica (FSO) to make Hnanctol arrangamanu and adviaemant


23 DATE 
11 JAN 11


24 APPROVING OFFiCtAI (Type Neme end Qrede) 
Invantnr. VAtoimy . 2LT. USAF. Chief, Career Develop


26 DFSIGNATION AND LOCATION OF HO DEPT OF THE AIR FORCE: 
AFPC RANDOLPH AFB TX 78150-0000


30 DISTRIBUTION:


32 ADDRESS OF GAINING MPT:


49 FSS
HOLLOMAN AFB NM 58330-8060


25 SK3NATI/R6 OF ^PPHOVtMC OFFICIAL 
//SIGNED//


27 SPECIAL ORDER NO 
AE-032159


29 DATE 
11 JAN11


29. TON


FOR THE COMMANDER


31 SIGNATURE ELEMENT OF ORDERS AUTHENTICATING OFFICIAL 
// SIGNED //
DANtEL J WALKER. GS-12. OAF 
CHiEF, MILITARY PERSONNEL


AF FORM 899. 20060807 PREVIOUS EDITIONS ARE OBSOLETE
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X
■E OF WEAPONS CHECKLIST


mEXCHANGE
EXCHANGE 


HOLLOMAN MAIN EXCHANGE 
575-479-1509


MON-SAT 09:00-20:00 SUN 10:00-1800 
WWW.SHOPMYEXCHANGE.COM


SIG P250 9MM 15RD BLK FS 
79868142610 / 415,60
PLEASE CHECK ID 
SERIAL # OR Cl #
CUSTOMER LAST N,
CUSTOMER FIRST 
DOES GUN HAV/LOCK? YES 


S&6 9MM 115GR/FMJ 75490850008


/


EAK087537 
Kelley 


lE Devin


1»,
('Rl.-i


STAR OV'j:


13.00
t
$428.60 


• $428,60TOTAL 
MILITARY
XXXXXXXXXXXX9776 
EXPIRY: XX/XX SWIPED BANK 
AUTH# 029023 
SEQ# 2803 


PLAN NUMBER 10001


By using this card, you agree to 
pay in accordance with the Exchange 
Credit Agreement terms. EXCH retains 


a purchase money security interest in 
all purchases made on this account.


0
ble to purchase a weapon having the following: 
hes the completed 4473


•) Orders for customer (CAN NOT BE TOY,


Irders or anything other than PCS orders). Be sure 
le.
Jitgage Payment or Rental Agreement) dating back


ise any weapon)


t has been reviewed and signed by 


both forms of ID


all areas of the form; script is not allowed
>breviated (ex: NOVEMBER)
ne and (customer Section A/associate Section B)


abbreviation is not allowed)


ional)
Hi


nust check the waivers to see if can proceed 


; citizens) • ^


ITEMS 2 
04/12/2012 10:04 2201 10 000412 5437 day that certified


type, model) corrected? 
eted properly and faxed?


ii _ _..._ _05437120412220100*


THE EXCHANGE VALUES YOUR OPINION 
TAKE SURVEY AT 


WWW.INT0UCHSURVEY.COM/AAFES 
STORE# 1012201 


WIN SWEEPSTAKES PRIZES 
> YOU SAVE MONEY X WE GIVE BACK <


■ associate and manager after review of form 
land written or stamped)


j / Date: V"/Z~ / Z,
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DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 49TH WIND (ACC) 


HOLLOMAN AIR FORCE BASE, NEW MEXICO


libtn
ExhibitNo^


is mm
MEMORANDUM FOR 49 SFS 


FROM: 49LRS/CCF


SUBJECT; Firearm AlC Devin P. Kelley FR; 634-24-5484


1. I am requesting to store the following Firearm in tbe Base Armory.


SN: 1557099 (38 Special) Goman EAR


2. The only persm authorized to check this firearm out is the First Sergeant, MSgt Tracy 
Wolfe, or the Commander, Lt Col Frank Marconi.


3. Aoyquestioos<aDbedirectedtomeatS7S-S72-3133


TRACY A. WOLFE, MSgt, USAF
First Sergeant, 49th Logistics Readiness Squadron


^b6ai9owtrforMmak*


DoDIG 000228
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DEPAK I'MEWT dF THE AIR FORCE
HEADQUARTliRS -19TH WING.(ACC) 


HOLLOMAN AIR FORGE BASE, NEW MEXICO


/


Exhibit
Exhibit No.: \ M
Name:
Date: j-


IQESQUIRE
MEMORANDUM.FOR Cg-.QC


FROM: 49.SFS/CC
750 First.Street
FlbllQmtoMBNM. 88330-8032


.SUBjECF; Tndhaclual Incident Refereiiee Record^.i-]vers RecordTIjicidentOomplaint Report


L The:attached docucnent(s) peltains to.a member of.ypurimitv lAW: APM 31-:201 V7-, SMciiniy.' 
lForces.Mministratiqnmd.Reports>^^xSi 1.5.3 .,-tliis .o.ffiee'is.requii-ed .to diif(5rmybu;.of lire 
.fplloiyiiig;.


a. COMFlAND.ER’S.MFOj^t O.F ADMMSXRATIYE:
.ACTI9^.I.S;RE013IRED .Oii the AF F.di3jr 35%, Sectipn:VII, rucMeiitRepoid;: Ujron 
epmpIetiQji,..please retiii'n the Original form to .Reports'and Analysis SFS/S5.AR) with; the
actiph anuptated no later than 71 Alyas’ "I X ■ the suspense date ’cahirothe nretyfp.r a valid
.Tea,son,;.p,lease eontact49 SES/S5AR at 572-:725377253/7251 for guidaiiee..


b:. ■( mEORMATidN ONLV.:;N0 EEPEXirSNE.GESSARV. A .eopy of;AF:.Fprm 
3545 A is forwarded for nrdlt'idual’P commander/fn-stsergeanf;i'f applicable;


-c;~f"-)-01VBL-OFlARGES.RENI>.MG^-ReiaimiepQrttmtiLesdbaiithgiities:aiid;unithas
resolved chai-geSj.thehreturh tp 49 SES/E5AR' with.the‘action taken by theniviVcpuit and unil. 
commaiider.


d.. ( ■) An indiyicl'u^ Incident Reference Recoi'd/Dnvers Record hasheenrreceived which, 
p.ertaiiis to ,:a recently assigned member of yoirr unit; The uiiit coimnander .of designee should 
reyiew;tiiis record(s),


‘2. The unit Gonimander or desi^ee must:eudprse all.fprmS;


,pA%D^OYD,:MaRl 


Commander
USAF


Attachment __
AF Form 3545/SFMlS; \Z.%


................. Roj?.............
g to 6df (Power f&r America 


DODOIG 002970
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FRLVAGY A'CT-197‘1 as Amended applies • This meiiio'. . corilain iiirurninlion'which must be proleclcd LAW-Ii, 5400^11, and U is For OfUclBl.Use Only (FOi)0)


OKI NUMBER CASE number /.LOCAL NUMBER AGENCY .V.”. •'------------SOURCE r *^o;r-.vre.r-'. ".tASOFDATE'
NM01900DS ' 120120200128/I20I20200I28 Holloman ATB' SEMIS 06 Mar 2012


; Privacy Act,Statement
PRI VACY ACT-a974 as. Amended applies -.This riidriio majr.coiuain.ihrormation vyhlch must be proiecled lAW DOD 5400.1 l.iand it is For Official Use Only (FOUO) 
AUTHORITY^ IOU,S.C,?013;.44U;S.C.3l01;aridE0 93397:
PRINCIPAL PURPOSESr-Used to recoid iiirohnalioii and dclnilsibr criininaj acUyily which .may require invcstigaiive.aclidn by commanders,■.superyi.sors. pulicc, speclal agenls, 
etc. liscJ to piovido information to.the appropriate individuals within DOD orgahizatipnrwho emsure that propcrlegnl and adinihisl'rBtivc.aclibn is taken.
ROUTINE.USESf.Infprmntion 0137 be displosed tqlpcal, county, state,-and fcilcral.law enforcctnent or in.ycstigatory authorities for Ihyesligatiori and possible criminal prosecution 
Or civil action. I nfornintion extracted front this form may be use'd ln other crimihal.a'nd/p'rsivil proccrl|ngs.
piS.GEpSURE IS VOLUNTARY; SSN'is used tp postivcly-idenlify the.ittdividiial making tlic sfntement arid as a conduit to check past criminal abtiyity rctiords.-


DATE UEGEIVED.
28Feb2012


TIhIK RECEIVED
0956


HOWcOAIPLAINT RECEIVED-
TELEPHONE


OCCURRED BEGIN DATE
'2'8-pcb 2012 . .


peCURREDBEGIN TIME
0956-


O.CCURRED END DATE
N/A .


OCCURRED END.TIMK
N/A -


OFFENSE ofeensetype; STATUTORY OFFENSE.-. BIAS LOCATION/ADDRESS IN US SECTOR ON BASENUMBER DliSCRIPTION BASIS; RESULT CO.DE (Y/N) CODE (Y/Nl.
01- UGMJ eompleied Uiiknown Bias ■mSSUSSSllffM Y i5; Y


GRIMINAL.ACTI.VITY. I CRlMINAL-ACtIVlTY;2 CRIMINAL ACTIVITY 3 ILLEGAL ENTRIES NUMBER OF PREMISES
■Nohtt/Unknbwh N/A- - N/A N/A 0


LAST NAME
KELLEY


FiU^NAtME
J3EVIN..


middlename:
PATRICK.


cadency:
N/A'..


SSNMLIEN REG fl 
634245484-


INVOLVEMENT 
.Principal.


ALIASLASTNAME
N/A


ALIASEiRSf NAME 
N/A


DRiyEIiS-TIpiNSENO., 
N/A


DRIVERS .LICENS,E.SPURCE- 
N/A


DOI! ACE CLTY OF BIRTH
12 Feb 1991 ■20: Years biri' .... N/A.


STATE OF.BIRTH- 
N/A


.COONTRVOFBIRTH.


N/A .
STREET address: .CITY STATE.: COUNTRY ZIP


2629 MCKINLEY LOOP APT D . HOLLOMAN-AFB:. NM United Slates of^Amenca 8833d
student-'- ERMANENTPARTY_


No
PERSONNEL
STATUS I'S


AirEorco


ORCANIZATiON' OFFIGE-
SYMllOL


DUTY
PHONE St


Regular E Qrpdcil. ; 49LRS -' .LGRDD 5755727104- 830221688.6


RACE SEX. ETHNICITY c.oMplExion IDENTIFYING 'MARKSand;
LpCA^^lON-


;n/a,


DESCRIPTION-


^
HEIGHT.


Unknown Male: N/A N/A N/A- •Brown- :-blue- j 68 Inches:


WEIGHT


APPREHENSION APPREHENSION/ DETENTION JUV'ENILEDISPbSLTlbN; MULTIPLE INCIDENTDATE. DETENTION TYPE- TYPE CLEARED


28 Feb 2012 On-View-Arrosl ■Uiiifomicd Service. N/A Not Appiicable
WEAPON ARMED WlTH.l WEAPON ARMED WITH 2


0 N/A Unarmed N/A


OFFENSES
N/A


OFFENSE
N/A


TICKETTYPE. |TICKET.NyMHER.
N/A 1 . N/A


POINTS
N/A


FINES
N/A


DISPOS.mpN
N/A-


DODOIG -. nn?ci7i


Eor Omcial Use .Only Page l.ofti
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.J


/
.• 4-:. .


L AST n ame
KELLEY


FIRST NASI.E
:IESSA


Niiddlename
KAYLYNN


SSN


ADDRESS ___________________ STATE COUNTRY


Ufiiied SlalM of Aiiiciica.


ZIP


TYREVICTIM DD270I AGE RACE ■ SEX
N/A , 18’Years-Old N/A , F


PERSONNEL
STATUS


BRANCH


PAY
PLAN'


PAY
GRADE


organization DUTY
PHONE


HOME
PHONE


FAMILY MEMBER/ DEPENDENT.
N/A N/A N/A N/A N/A N/A N/A


RELATIONSHIP TO OFFENDER
Swuse'


OFFENDER NO/SSN
Qfl'enilcr^ I / iS342-15')'S4


JUSTIFIABLE HOMICIDE-CIRCUMSTANCES CODES 1
N/A ________


JUST1FIAI1LE.HOMICIDE CIRCUMSTANCES CODES 2, 
____ N/A_____________


INJURY TYFI5 DFi’CRIPTlQN
None


AGGRAVATED ASSAIJDT/HOM1C1DECIRGOMSTANCES.CPPEST .
. UnKnowdj______________________


AGGRAVATED ASSAULT/HOMICIDE CIRCUMSTANCES CODES 2.
N/A . ■


LASTNAMB FIRST name
N/A :n/a


MIDDLE NAME SSN
N/A N/A


ADDRESS
N/A-


CITY
N/A.


STATE


• N/A


CO.UNfRy •
N/a


ZIP.
N/A


PD2791
N/A


DOB
N/A


AGE
N/A


RACE
N/A


SEX^
N/A


PERSONNEL MllllTARY MILITARV PAY:. PAY ORGANIZATION OFFICE- DUTY... HOME
STATUS STATUS COMPONENT- PLAN GRADE SYMBOL PHONE PHONE


branch
-. n/a N/a . N/A N/A N/A . . T N/A WA N/a N/A


1i11 i111ii
PESeRIPTIpN. ,


N/A .
SERIiU; number:


N/A
SECURITY


N/A
L'OSSpF-SGRlPTION


N/A
QTY'


N/A ■


O-IVNERSHIP-


N/A


YALUE


N/A
RECPVERED


N/A


DATIC-RET'D


N/a


PRU&pESe-


N/A


DRUGrQTY


N/A' .


DRUG'
MEASUREMENT


N/A


LAST NAME
:n/a


FIRST NAME-
• N/A


MIDDLE name:
N/A


SSN
■N/A


ADDRESS CITY STATE COUNTRY ZIP
N/A . NA . N/A N/a N/A ■


DOIl
N/A


AGE RACE,
N/A N/A.


PERSONNEL MILITARY MILITARY PAY FAY , ORGANIZATION OFFICE DUTY' HOME
^ATOS


sw
CpMPONIiNT PL,\N' grade . SYMBOL PHONE PHONE


N/A N/A- N/A N/A. N/a N/A ■ _ N/a N/a N/a


SEX
N/A


;ISE6TlON‘Yl[fSAeMlNISTRATiyE!DlSEOSlT[QNwyMff«^l!R:ii*>;sSSSil^V:5i;S4:ft5iyiiiV;':¥^^


ACTION REQUIRED
'co;:^Sd


SENT TO-.ORG ANIZATION 
d? SFS-


SENTTOUNIT. •
S5AR


assmssfi. ■0


NUMBER OF-WlTiNESSES 
NOTIEI ED USING. DD.2701


■ 6. Aiics'l orArresi-Eiiuivalenl N/A
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KELLEYis'hi'story,


EXHIBITS. 6-1


investigaTivestatus 6-:?


SYNOPSIS


l-T. KELLEY.tcIcphnncd BDOC relating that liiswife had left a nove.qn.die kitchen table,arid wanted to report hcFriiissihg. She was described as being S;,!, 1,00 lbs, with bleached 
bloiide hair, green eyes,. Ai ,1735 hOiits, CA RACHURI tclepKohcd 'BDOC.and relayed FM/W of .KEIXEY- airiycd at Bldg H l/Vi'elconie Centcr stating she had to rcporta domesde 
aiiercation betsveen her.ajid.KELLES': liivcstigation revealed FMAV of KELLEY tVas m possession o,f photographs shpyying the results of physical abuse done by KELLEV and. 
has, been-going on since Ju|y 2011. FMAV KELLEY relatedthc reason'she left iown-was-togefaway.fromhc.r husband and the abuse soshe contacted heraunt (Tracy Picazzb) in 
EliPaSo.TXand osked h.cr iq p.ick her up at-the .SVcIcomeCcntcr. FMAV KELLEY staledhcr husband c'mbtionSIly and physically abused hcr'througHout their niarriage. 
FM/KE'LLEY rc|aicd hcr husband'wpuld threaten'to choke her if she diiJnit do hshc saysi he wourd.slap.herl kiCk h6r..pull, hcr hair, drag her around the house and coritrol her. 
EM/KELLEY slated her ivenf as far^ os.telling her that if.she said anylhing.lo anybody httypiild bury her in the Ucsefi Soraewh'erei FMAV KELLEY also said.the reason for;noi 
reporiing the abuse.in the beginning was'bccBuseshc-was aftaidTdrhcr and thcir.sonis.life of what he would do, Devin KELLEY requested.legal counsel and denied tonnswer any 
questions. Sablah advi,scd KELLEY lhai he had to reicasc hishandgun io his a.ciing firsLshin.wlioJh.i,eluni.renprtcd Ihchqn'dgun Id Ihc iirnibty;.


BACKGROUND


2:-l. Oil 17 Feb 2012 at 1200 hours, SUBJECT lolopiioned'BDOC relating Ihai.'his svifc had Icfl.a note on ihc kitchen (able and wanted to report her missing.. She was described a.s; 
- ' ^-------------------- BQDOte—0020ra ------------------------------------------------
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fbding 5^1. iOO lbs, with bleached blonde hair, green eyc5^ hl\. ^ holirs. CARACHURI iclcphohcd BDOCand relayed FN-. 'of.KELLEY arrived at Bldg fl lAvcicomc Gcmer 
slaling she heel ip rcporl a dpmeslip allcrcnfidn between her and KOLLEV. Inves.liEatipn rcvcalqil EhWof KELLEY was In possession of photographs shiiwlng-thc fcsults of 
physical abusp oml sho siated ii has,been going on si'nccJuIy 2011., FMAV ItELLEV rclated the icasonshe lcrt lown'.was'toigct.away from her husband and the abuse so she. 
cunlactcd hei aunt (Tiacy Pica?.?.d) in .El Paso . TX and asked :hcr l6:pick her up at Iho y/cicomo center,


narrative


Victim Staicmcnl


3-l.lnteryiew of;Tessa K.- KELLEY, Civ,|
Dajcypiacc; 17 Feb20l2/Bbildihg 3S, Raom 12, HAEB,,NM 883,30 
Interviewer: Ryan Sablan, SSgt; d9 SES/S2i, IIAFB„NM-88330;


Assisiam lnlcrvicwcr:-Ron Rupe: Dei,,:'i? SES/S2I, HAFB; NM 88330


KELLEY provided a sworn,siaienieiil via AFIMT 1168. Stateritchi of;SuspectAvitncss/Co,niplantanl:(Exhibil«I) essentially slating the first abuse occurred last July of 2011. 
KELLEY slated he choked her in thercsirooni and on several occasions hc.hasohokeri her bccauscshc didhy want to, spend Christmas With his family^ On December 24th, 
KELLEY titatid he pushed her,a'gainst the wa.il, chokcid.herand tpld.her..6You'.bcltcr pack.your bagsdr.Tili cKpkc.you to.the ceiling and pass you out. KELL.EV rciateds.hc wanted 
tio go. fqr a walk at night and Devin-told her she cduldnit so they had an argunicni abotit Her going.and he proceeded to choke and. kjck'hcr in.Ihe stomach. • KELLeY slaletl he 
dragged her by her hair tnip.the baihroprn and said, ilini.gdihg to water board ypui and stuck her head.ibto the shower head. KELLEY rebted.before thcy-w&T to marriago 
counseling Oiey discussed their issues, they parked,altBethcl Church and he said, giVour 90. percent pfour probiem and if you r'cpcafwhat 1 any liil Killypuand drag-your dead body 
and desert iij;: KELLEY Staled oh muliipjp.occ.asions He has called her a bitch, whore; sluthplcce of s'hll, w.ortbless and,your fam'ily ddrtsri'ii love you; .Kclley.reiated they went to 
gel an oil change one limb and in their cbnversau'rin with thec.isHicr,.;he:placed hLihatid on her slibuldcr.fmcaning to tcll hcr io.shui up), sheiightly moved hcnshauldcr.ahd.when 
they! got into the car he said; pDoh^t ever fucking move away.frora .mc.and.when' | j,m talking inybitch'will'kcep^hcr.mouth shuli. KELLEYislated shc said that she shduldhyibe 
talked lb like that and.hc punchedhef,in ihcsidmach. KELLEY-relalcd whcn tlicyj,rc;.ho.meand;SbmebnckntjcKs on lhedoQr he.wpu[d say, j,lf ihai'ibthe poliCel w]II beat the sTtil 
bui bf yoUc.,he ha.s slapped her aerpfs the face apd left a bfuisebp Her eyelid bit the inn,er:c.bme.r c|p.sc to Ihe nose.. KELLEY'relatcd heb& punclted. her mher aim.ahd lefU bruise,' 
he Has ibid her, jMy work is'lucky.lid lakca shotguri biid blow evetyonets hoad bffi. On,February 12,20l2.KELLEY s.iaicdwKch ihey.wefedriving back ip.Alampgprdo.froni El' 
Phso.shc.lola.D'evin that they shouidigbl a divorce end lieslaRpedhefin iheslohiach and piilicdhcr hair oulfrpm.iheback.andiin doi'hgsdilie hilUhe siilc.rhil omthe.passenger side 
dbof and ibid her that it was her fault. KELLEV siaicd pniFebruary. I I, 2012;'ihey. headed to Oicircounseling ai,OT30'hours ami .Was 'pulled over arid after he dropped his friends otf 
.helpld her. gYbu/wbtIbIbss piece of shit,,ifyou.had my friends.rcady,lp.gQl;typuItiny;havc?gdUen a iickeliandlhey were sliil.five minUiM;carly'(o.thcir ap'poinlmenl.lKELLEY' 
relaicil anytime-sheasked him npl. jo 'spccilhe tells her to shut Ihe.fuck upend hc,dQeswhai:.hc, wants.. KELLEY staled tie' cprislantjy is conljplllng her anil iqld her Oiai sh'e- 
sHbuldriil get anypf.hisimoney. because hc.fecds me aridipuVs a'lobrover.'her head and hc.tgcis.mad.ffsKp speiil mohey then wduia go out and buy long boardsaiid'his rnagrium jjin. 
igiLLEY stalc'd her fear level is passed ten'bccausc oMhc.dealh ihreats.'ph'ysical abuse and'vcrbai abuse- KELLEY.rc.laifd shb didpff repprt.lhe abuse bccausbshedidnii .wanted 
to slaylp; get;!H hbek and fell likc Devin shouldstay away frorn j^Bccnusc bctlb'r..


iolbrvicw br;-Tessa-K..KEi:LEY:.Civ,^^^^^^^^^^^^^^J. ..........................................................................................


Datc/Placb; i7'Rb20L2/Building.35, Rporn;i2i.HAFB; NM'88330 
.|nlerviewcf;iRyan S'ablan. SSgl.:49 SFi/S2t, HAI7B',. NM'88330 
Assistant Interviewer: Ron.Rupc, Del,-49 SFS/S2I,',HAEB. NM:88330


KELLEY'-verbally slated met hcf.husband when she .was 1-5 yeprspld,andhe Was'li7 y<=4f-'' b restauranl whcrethc^;W.crc boih working-at. KELLEY stalcd.hb was noLin the 
miiiinry ai ihc.timc.nnd they were Jusl'fricridsbefbro lhey started dating. kEL'LEYlclaleti .'ihcdid npt.sceany anger i.ssues'with'hbr husband andslaled he was not ahused-as.a 
child. KELLEY staled the child Iheyhave logblhcr,is nbUiis and ihe.raihbr. o'f die .child is lc-ssc Lnvinc, who sKedidnit.wanl lb mariy bcCausd he tyas never arpund'Tor tbechild. 
KELLE Y.slatbd jusl iasl month is whenshc started .to geLseripus.wiih


Subject imetyieib


3i2;intc.rv.iew of: Devin P. KELLEY. AlG, 49 SFS; UAFB,- NM 88310 
Dulc/Placc; .17 Ecb :2/Building:35.Ropui.l2, HAFB, NM 88330 
lnlcrviewcr;Rya.n Sablan, SSgl, 49 Sl^S/Sai, HAFB, NM'88330 
Assisl'anf lnlerviewer: Rpri‘Riipo,'I)ef,,49.;SFS/S2!, IIAFB; NM 88330


Rupe ndvised KELLErof his lighisl.AiW Art.iclc.Oi. UCMl'fbr.iheallegcd pfren.sb,s 6T.Article'l28 Assault; KELLEY-acknowledged his rights; requesfciUegalcbunsol and 
denied to answer questions; KELLEY \s'as'released lb TSgt Schafer/Hist Sergeant via DD Fomy27p8, Receipt for-Inmate or Dbiaincd Person fExhibit #2-j"


LEGAL COOROiNATlON


,3=3'.'Gapi Phiiip.COUN.TRyrMAN/49 r\y/JA- WSS briefed on'-theinvesiigaiion. .......................................


QTilER INVnSTIGATIveASPECTS


4ei. Sablan received 2photographs CEihibiimaridlM) of KELLEY,'Tessnis bruise on.her ieffarm and eyelid via email dated on 02/17/2012.
------------------------ :----------—1----------------- :--------:-------- DODOIG '002974 —--------------------------
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^ I ' . '
■)-2. Sablan received 2 phologrnphs (Exhibijs US and S6).aT. KELLEY. Tessais bruise on her left arm dated.on 02/17/2012.


LAIY-ENFORCEM ENT. RECORDS


5- 1. On 28 Peb 2012. ,rcheck of ihe Securily PorccsManagCfncnt Informdlion Syslcm was conducled bn KELLEV. Devin which disclosed one incidcnl; 06/2‘1/201l/SFM IS # 
I20i lOGOOOii-Domcslic Dislurbaiicc. Noriviolcnl.,


EXHIBITS /


6- 1. Thc fpllqWirig ilems .arc appended lb this report.


1. Slnienicni by Tessa .KELLEY-. Civ. dated bn-02/17/20a.
2. DD,Forth 27d8;ror KELLEY. Devih dated oh 02/17/2012.
3. I phologranli bfKELLEY.TessaiS:cycliddaledoti02/17/20l2.
d; 1 photograph of KELLEY. Tessais bniisod leli arm dnied on 02/17/2012- 
S: 1 photograph of KELLEY; TeSsny braised icfl arni dated on 02/i'7/2dr2.


611 photograph or KELLEY..Tcssnis,braised lert arrii.datcd ori 02/17/2012.


INVESTIGATIVE STATUS ■ 
O^T'Glbsed


Koviewed.by:


DAVID J. liOYb. lilaj. USAF 
Conirnander______________
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BY ORDER OF THE 
SECRETARY OF THE AIR FORCE


m
AIR FORCE INSTRUCTION 40-30!


16 NOVEMBER 2015 
Incor/)oraling Change 1,12 October 2017


Medkal CommamI


FAMILY ADVOCACY PROGRAM


COMPLIANCE WITH THIS PUBLICATION IS MANDATORY


ACCESSIBILITY: Publications and forms are available on the e-Publishing website at 
www.e-Publishing.af.mil for downloading or ordering.


RELEASABILITY: There are no rdoasability restrictions on this publication.


OPR: AFMOA/SGHW


Supersedes; AFI40-301,30 November 
2009


Certified by: AF/SG3/5 
(Miy Gen Dorothy A. Hogg) 


Pages: 73


This instruction implements Department of Defense Instruction (DODI) 6400.1, Family 
Advocacy Program (FAP), 13 February 2015; Department of Defense Instruction (DODI) 
6400.03, Family Advocacy Command Assistance Team, 25 April 2014; DODI 6400,05, New 
Parent Support Program (NPSP), 13 June 2012; DODI 6400.06, Domestic Abuse Involving 
Deparimeni of Defense Military and Certain Afflilaled Personnel, 21 August 2007, DODI 
1402.5, Criminal History Background Checks On Individuals In Child Care Services, 19 January 
1993, and DOD 6400.1-M-l, Manual For Child Maltreatment A ltd Domestic Abuse Incident 
Reporting System, July 2005, Incorporating Change I, 20 September 2011. This instruction 
describes the responsibilities of Air Force persontiel to implement the FAP. This instruction 
requires collecting and maintaining information protected by the Privacy Act of 1974 authorized 
by 5 DSC § 552a, System of Records Notice F033 AF B, Privacy Act Request File applies. This 
instruction applies to all DOD military. Air FcM'ce (AF) civilian personnel, and their dependents 
who are entitled to receive medical care in an AF military treatment facility (MTF) as specified 
in Air Force Instruction (AFl) 41-210, Tricare Operations and Patient Administration Functions, 
6 June 2012. This instruction applies to active component installations (excluding the Air 
Reserve Component which includes Air Force Reserves and Air National Guard, unless these 
members are activated on title 10 or title 32 orders and have military medical benefits ). It 
additionally specifies urgent response, safety planning and care coordination for individuals who 
are not eligible for military medical care, yet may be involved in alleged maltreatment involving 
any DOD personnel. This publication may be incorporated into Air Force contracts, when 
appropriate, consistent with IX)DD 6400.1. This instruction requires collecting and maintaining 
information lAW Air Force Records Information Management System (AFRIMS); AFI 31-501, 
Persotmel Securiiy Program Mkmagement, 27 January 2005; AFI 36-2101, Classifying Military
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for the alleged offender, victim, and sponsor and any other family rnernber who received 
treatment; the case manager'will use the “Add Note” featjire in AHLTA. to “copy and 
paste” the closure/transfer notes into AHLTA. This note will contain: Hate of CCS and 
incident number, summary of services received, progress toward goals, action: “Record 
Opened,” “Record Closed-resoived” or “Record Closed-unresolved” current risk level, 
recommendations. If the CCS recommended secondary prevention services such as NPSP 
or FAST, the closure note should state “prevention services recommended!” The incident 


■ status determination rnade by the CRB will not be placed in the medicaJ record of any 
FAR client.


2.2.6. All. documentation of . clinic^'contact must be placed in FASOR or, FAPNet and 
printed for the FAP, FAST or NPSP record. Maltreatment face-to-face contacts must have 
corresponding AHLTA records.
2.2.7. Child Sexual Maltreatoent Response Team (CSMRT).


2 2.7.1. CSMRT members are^appointed in*writing by their CC and approved by the 
FAC. Membership includes the FAO, who serves as the Chair, and representatives from 
OSI and-JA. ■ The CSMRT is activated^by the FAO immediately upon receipt of a child 
sexual abuse allegation and manages the initial response to the allegations. The CSMRT 
may also be activated in cases of extra-familial/non-caregiver sexual assault of a minor to 
ensure OSI' and JA are aware of the allegation and that victim safety is assessed. (T-0).


2.2.7.1.1. The goal of this CSMRT is to minimize risk and trauma to the victim and 
family and ensure coordinated decision making and case management. (T-0).
2.2.7.12. The FAO trains members prior to serving on the CSMRT. (T-0). Team 
activation must be reported to thePAC and documented in the FAC minutes. (T-0).
2.2.7..1.3. Under the leadership of the FAO, the CSMRT reviews the allegation(s) 
and coordinates a course of action. ,(T-0). .This team determines hovv organizations 
will proceed in making required notifications, conducting interviews, scheduling 
medical exams, arranging for the safety of the victim and all family members, and 
conducting the FAP psychosocial assessments. (T-0).
2.2.7.1.4. The FAO ensures documentation of the CSMRT is placed in the victim’s 
FAP record. (TrO).


2.2.8. High Risk for Violence Response Team (HRVRT).
2.2.8.1. The HRVRT will be;activated when there is a threat of immediate and serious 
harm to family members, unmarried intimate partners, or the FAP staff. (T-0).


2.2. '8.1.1. HRVRT is activated at the discretion of the FAO. Members are appointed 
‘ in writing by their CC and approved by the FAC. Membership includes the FAO, the
FAP clinician working with The family, member’s SQ/CC, JA, SFS, MH provider, 
AFOSI, DAVA, and representatives from other agencies having legal, investigative, 
or protective responsibilities,,as'appropriate. (T-0).


2.2.8.1.2. FAO trains members prior to serving on the HRVRT. Team activation 
must be reported to the FAC and documented in the FAC minutes. (T-0).
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2.2.8.13. TheHRVRT:
2.2.8.1.4. Addresses safety i ssues and ri sk factors. (T-0).


2.2.8.1.5. Develops a coordinated plan for immediate implementation to manage risk 
to the individual presenting the potential threat, the suspected or intended victims and 
the community at large. (T-0).


2.2.9. Maltreatment Intervention.
22.9.1. Logging Maltreatment Referrals in FASOR: Each maltreatment
referral/allegation must be entered into FASOR as a new incident. Each victim is 
assigned an incident number. All referrals will appear in FASOR’s referral log in 
chronological order. FASOR creates the CCS agenda using incident numbers assigned to 
each referral. Therefore, each maltreatment allegation will be presented to the CCS. 
FASOR also creates the CRB agenda using all incident numbers except NRS, NAW, and 
Restri cted Report referral s. (T-0).
2.2.9.2. The FAPA or other FAR staff will receive maltreatment referrals and write them 
up on the FAP Referral Form. (T-1). Since the immediacy of the response is based on 
the imminence of risk, the adult victim or non-offending caregiver must be contacted as 
soon as possible to evaluate victim safety, safety plan, and immediate needs. (T-0). 
Note, however, DAVAs do not contact child victims directly and may need to wait until 
after the child victim is interviewed to contact the non-offending caregiver in child cases. 
If a domestic abuse victim advocate is available, the victim advocate must contact the 
adult victim. (T-1). If a victim advocate is not available, the referral will be given to a 
FAP provider as soon as possible, but NLT two hours after receipt. (T-1). Referrals 
indicating an emergent response is needed will be immediately referred to law 
enforcement. (T-0). The provider will evaluate the referral for whether or not it.meets 
the FAP’s reasonable suspicion for maltreatment threshold, whether the victim(s) or the 
alleged offender are living in the active component member’s household, and initial 
assessment of risk/safety and the urgency of the situation (e.g., immediate need for 
clinical, medical, law enforcement, legal or command intervention). (T-1). The alleged 
maltreatment must have occurred after the child’s birth. The FAP does not accept 
maltreatment referrals on alleged maltreatment of a fetus. (T-0).
2.2.9.3. The FAO, or designee, will open a FAP maltreatment record when the referral 
indicates there is reasonable suspicion that domestic abuse or child maltreatment has 
occurred in the home of an active component member, or among members of the active 
component member’s household. When domestic abuse or child maltreatment occurs 
among members of the household of an active component member and an intimate 
partner where one or both is active component (i.e., a current or former spouse; a person 
with whom the victim shares a child in common; a person with whom the victim shares 
or has shared a common domicile, or a person with whom the victim is dating and is 
(was) engaged in a sexually intimate relationship or there is a demonstrated potential for 
an ongoing relationship), a FAP provider will assess the active component member, 
assess the intimate partner and all children, provide safety planning, and refer non- 
beneficiaries to local resources for any needed services. (T-0).
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Chapter 1


ROLES AND RESPONSIBILITIES


1.1. The Headquarters of the USAF (HAF). HAF agencies and personnel support the FAP 
lAW DODD 6400.1, DOD 6400.1-M-l, DODI 6400.05, DODl 6400.06, and other FAP policy. 
The Secretary of the AF delegates management of the FAP to The Air Force Surgeon General 
(AF/SG), who implements DOD and AF requirements as described below:


1.1.1. The AF/SG provides policy guidance, supports personnel requirements and resources 
needed to implement the FAP, and is involved in strategic planning.


1.1.1.1. The AF/SG assigns an active component clinical social worker as the AF Chief, 
FAP
1.1.1.2. The AF/SG assigns operational management responsibility of the FAP to the AF 
Chief, FAP Branch, under oversight of Ar Force Medical Operations Agency (AFMOA).
1.1.1.3. The AF/SG or designee appoints a forensic pediatrician and an expert medical 
consultant to participate in the AF FAP Fatality Review process.


1.2. The AF Chief, FAP Branch.
1.2.1. Develops and implements policy and guidance and maintains overall operational 
responsibility for all the FAP procedures.
1.2.2. Develops and manages the FAP budget.
1.2.3. Develops AF FAP Self-Assessment Checklist (SAC) lAW AFI 90-201, for use at the 
installation FAP to monitor the quality of installation FAP services.


1.2.4. Maintains a central registry of all reported domestic abuse and child maltreatment 
incidents that meet criteria for maltreatment at the installation Central Registry Board (CRB).


1.2.4.1. The FAP staff conduct central registry background checks when a maltreatment 
referral is received, to determine if the family has a history of family maltreatment, and 
lAW guidance for any position (paid or volunteer) working with children. This includes 
appropriated and non-appropriated funded positions in child and youth programs and 
certain positions in the MTF that are deemed to have frequent and regular contact with 
children. Checks of the Central Registry for any other purpose are not authorized.


1.2.4 2. lAW DOD 6400.1-M-l, background checks are not authorized for special duty 
assignments (eg., recruiters or training instructors). (T-0). The FAP staff will not 
conduct Central Registry checks for security clearances, criminal investigations, clients 
requesting or receiving prevention (New Parent Support Program (NPSP)/Family 
Advocacy Strength-based Therapy (FAST)) services. Exceptional Family Member 
Program (EFMP) assignment coordination process including overseas clearances and 
facility determination inquiries, or Privacy Act or Freedom of Information Act (FOIA) 
requests. Central Registry checks for Sexual Assault Prevention and Response Office 
(SAPRO) staff or volunteers are not authorized. (T-1).
1.2.4.3. Minors entered into the Central Registry as alleged child sexual abuse offenders 
can petition to be removed from the Central Registry at 18 years of age. The AF Chief,
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1.13.7. FAOM will function as FA? consultant to leader or active component member 
consultation on early signs of risks for potential abuse, maltreatment, or need for service 
member prevention program intervention; provides leader, squadron, MTF, or agency 
strategies on FAP prevention, strength-based behavioral health support, fitness and skill, or 
Resource Finding and Service Linking. (T-0).
1.13.8. The Command Chief Master Sergeant (CCM), joint-service equivalent where 
applicable, will function as consultants to the Outreach Prevention Management Council 
(OPMC), to support, confer, and assist in coordination and facilitation of prevention services 
development and implementation, and of engagement strategies, initiatives, and FAP 
prevention activities. (T-0). Will promote squadron referrals to FAP prevention-health 
services for early identification and program intervention. (T-0). CCM and joint- service 
equivalent will attend the quarterly OPMC meeting as requested and support key issues in 
service delivery to active component member and families. (T-0).


1.14. Wing Chaplain.
1.14.1. Serves as a member of the FAC. (T-1).
1.14.2. Ensures all chapel staff and volunteers receive the FAP training on identification and 
reporting procedures for suspected domestic abuse and child maltreatment when hired and 
annually thereafter. (T-0).
1.14.3. Ensures implementation of DOD policy for installation background checks and 
screening of applicants seeking chapel employment or volunteer positions working with 
children and youth. (T-0).
1.14.4. Ensures a chaplain is a member of the OPMC and participates as a consultant in the 
development or implementation of prevention initiatives and strategies. (T-0).


1.15. Staff Judge Advocate (SJA).
1.15.1. Serves, or designates an attorney to serve, on the installation FAC. (T-0).
1.15.2. Appoints an attorney to serve on the CRB, CSMRT, and FIRVRT. (T-1).


1.15.3. Provides consultation to the FAC in the development of MOUs and Inter-Service 
Support Agreements (ISSAs). (T-0).
1.15.4. Provides consultation services to the FAP in cases of domestic abuse restricted 
reporting and state reporting requirements for intimate partner abuse. (T-0).
1.15.5. Trains group and squadron CCs on AF Transitional Compensation for abused 
dependents and advises commanders to document such abuse as one of the reasons for 
administrative separation, if the member is an offender in a met criteria case of domestic 
abuse or child maltreatment, and so family members who permanently separate from the 
abuser can qualify for this financial assistance. (T-0).
1.15.6. Advises commanders on AF policy regarding collateral misconduct so when active 
component victims of domestic abuse report maltreatment, prompting an investigation of the 
incident, commanders respond appropriately in order to encourage domestic abuse reporting 
and continued cooperation, while avoiding those actions that may further traumatize the 
victim (e.g., active component victim underage drinking when physically assaulted by 
partner). (T-0).
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1.15.7. Assesses the need to establish MOUs between the installation legal office and local 
(state, city, county) district attorney’s office applicable to domestic abuse and child 
maltreatment cases involving military personnel assigned to the installation and their family 
members or unmarried intimate partners. (Example district attorney MOU provisions are 
contained in Attachment 3). (T-0).
1.15.8. Coordinates with the FAO to ensure availability and effectiveness of Victim Witness 
Assistance Program (VWAP) services for qualifying families.


1.15.8.1. Ensures VWAP personnel responsible for responding to domestic abuse and 
child maltreatment incidents attend the FAP training on the identification and reporting 
protocols for suspected abuse/maltreatment. (T-0).


1.15.9. Provides consultation to the FAP on questions of engagement with local 
organizations, concerns related to serving on community agency boards, and the appropriate 
management of funds or contributions provided by agencies. (T-0).
1.15.10. The base legal office will collaborate monthly with the installation FAP to provide 
all command actions for domestic violence cases in which congressional reporting is 
required. Reporting is required for cases where the active component offender (including 
Guard and Reserve personnel on active duty status) “met-criteria” for Adult Physical Abuse 
Severity Level 3 (severe physical); Adult Physical Abuse Severity Level 2 (moderate 
physical); or Adult Sexual Abuse (all severity levels). (T-0).


1.16. Installation SFS/CC.
1.16.1. Will serve or designate a representative (NCO or equivalent and above) to serve on 
the FAC. (T-0).
1.16.2. Will serve or nominates a representative (NCO or equivalent and above) to the CRB 
and HRVRT. (T-0). SFS representative on the CRB will serve as liaison between local law 
enforcement and the installation, securing civilian and military police reports and other 
relevant information for the CRB process. (T-0). Will ensure preliminary investigative 
findings related to domestic abuse and child maltreatment cases SF investigates are provided 
to the CRB to meet the 60-day deadline from initial referral to CRB incident status 
determination. (T-0).


1.16.2.1. Ensures SFS personnel search the Defense Incident-Based Reporting System 
(DIBRS) and its internal database for historical data pertaining to all reported incidents of 
domestic abuse and child maltreatment and provides this information to the FAP (and 
CRB when indicated). (T-0).


1.16.3. Ensures SFS personnel responsible for responding to domestic abuse and child 
maltreatment incidents attend annual FAP training on the identification and reporting 
protocols for suspected abuse/maltreatment. (T-0).
1.16.4. Ensures the FAP receives notification within 24 hours of all reports of suspected 
domestic abuse and child maltreatment received by law enforcement. (T-0).
1.16.5. Coordinates with investigative agencies and the FAP on domestic abuse and child 
maltreatment incidents under investigation. (T-0).
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-f^ESQUl"^^ESCpRE


TJ.S. Department of Justice


Bureau of Alcohol, Tobacco, 
Firearms and Explosives


Chief Counsel


Washington, DC 20226 
\v\vw.atf.gov


Shawn C. Simonton, SSA
Program Manager
Investigative Policy and Oversight
U.S. Department of Defense - Office of Inspector General
4800 Mark Center Drive
Alexandria, VA 22350-1500


Mr. Simonton;


In your correspondence dated April 24, 2018, you stated that your office is investigating the case 
of Devin Patrick Kelley, whether he was a “prohibited person” under the Gun Control Act of 
1968 and, therefore, whether he was prohibited from possessing firearms due to his actions while 
he was in the Air Force, You requested that this office review “the information concerning 
Devin Patrick Kelley’s mental health history, criminal history, and protective orders.” 
Specifically, you sought “an official determination and analysis under 18 U.S.C. § 922(g)” from 
ATF’s Office of Chief Counsel “as to whether these known facts would have disqualified Devin 
Patrick Kelley from legally purchasing a firearm under any of the disabilities listed in the Gun 
Control Act of 1968.”


We have received and reviewed the information and materials that your investigators have 
compiled. As explained in the attached analysis, we have received no evidence to support a 
conclusion that Kelley was either “adjudicated a mental defective” or “committed to a mental 
institution” as those terms are defined by Federal law and regulations. Therefore we cannot 
conclude that he was prohibited from possessing firearms by 18 U.S.C. § 922(g)(4). Further, 
because Kelley was awarded a Bad Conduct Discharge instead of a Dishonorable Discharge at a 
General Court-Martial, he was not prohibited from possessing firearms by 18 U.S.C. § 922(g)(6). 
Finally however, we conclude that Devin Patrick Kelley was a prohibited person under 18 U.S.C. 
§§ 922(g)(1) and (g)(9) because he was “convicted of a crime punishable by imprisonment for a 
term exceeding one year,” and was convicted of a “misdemeanor crime of domestic violence.”


Please contact Assistant Chief Counsel (Firearms) Bill Ryan at 304-260-1509 if you have any 
questions.


Barry Orlow 
Associate Chief Counsel 
Law and Policy Division
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Memorandum Re: Devin Patrick Kelley


You requested that we review documents regarding Devin Patrick Kelley to determine whether 
he was prohibited from possessing firearms under 18 U.S.C. 922(g)(4), the mental health 
“prohibitor” under the Gun Control Act of 1968 (GCA). Pursuant to the following analysis, we 
have received no evidence that Kelley was either “adjudicated as a mental defective” or 
“committed to a mental institution’ as required by section 922(g)(4), and as those terms are 
defined by 27CFR478.il.


When Congress passed the GCA, it prohibited “any person who has been adjudicated as a mental 
defective or who has been committed to a mental institution...to ship or transport any firearm or 
ammunition in interstate or foreign commerce.” 90 P.L. 618. Congress provided no statutory 
definition of “committed to a mental institution” or “adjudicated as a mental defective.”


Following passage of the "Brady Handgun Violence Prevention Act" in 1993, ATF added or 
amended regulatory definitions that applied to some categories of “prohibited persons” as 
enumerated in 18 U.S.C. 922(g). With the imminent implementation of the NTCS system, ATF 
explained that “to ensure that the information provided to the national system is accurate, the 
categories of prohibited persons must be clearly defined in the regulations.” 61 FR 47096 (Sept 
6, 1996).


In the Notice of Proposed Rulemaking, ATF.addressed the section 922(g)(4) prohibition 
explaining that


The legislative history of the GCA makes it clear that a formal adjudication or 
commitment hy a court, board, commission or similar legal authority is necessary 
before firearms disabilities are incurred. H.R. Rep. 1956, 90th Cong., 2d Sess. 30 
(1968) ...However, the mere presence of a person in a mental institution for 
observation or a voluntary commitment to a mental hospital does not result in 
firearms disabilitie.s.


With re.spect to the term "adjudicated as a mental defective," A TF has examined 
the legi.slative history of the term, applicable ca.se la\v, and the interpretation of 
the term by other Federal agencies. The legislative history makes it clear that 
Congre.ss would broadly apply the prohibition against the ownership of firearms 
by "menially unstable"or "irresponsible"persons. 114 Cong. Rec. 21780, 21791,
21832, and22270(1968).


61 FR 47097 (Sept 6, 1996).


However, ATF also explained that the proposed regulation would “define ‘adjudicated as a 
mental defective’ as a determination by lawful authority that persons are of marked subnormal 
intelligence, mentally ill, or mentally incompetent AND are found to be either a danger to 
themselves or to others as a result of mental disease or illness....” Id. Therefore, the regulatory 
definition imposes some formality on applying a “prohibition against the ownership of firearms 
by ‘mentally unstable’ or ‘irresponsible’ persons.”
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After seeking notice and comment, ATF amended its regulations to the current form, defining the 
relevant terms as follows.


Adjudicated as a mental defective, (a) A determination by a court, board, 
commission, or other lawful authority that a person, as a result of marked 
subnormal intelligence, or mental illness, incompetency, condition, or disease:
(J) Isa danger to himself or to others; or
(2) Lacks the mental capacity to contract or manage his own affairs.
(b) The term shall include ~


(1) A finding of insanity by a court in a criminal case; and
(2) Those persons found incompetent to stand trial or found not guilty by 


reason of lack of mental responsibility pursuant to articles 50a and 72b of the 
Uniform Code of Military Justice, 10 U.S.C. 850a, 876b.


Committed to a mental institution. A formal commitment of a person to a mental 
institution by a court, board, commission, or other lawful authority. The term 
includes a commitment to a mental institution involuntarily. The term includes a 
commitment for mental defectiveness or mental illness. It also includes 
commitments for other reasons, such as for drug use. The term does not include a 
person in a mental institution for observation or a voluntary admission to a 
mental institution.


27 C.F.R. §478.11.


Devin Kelley’s Mental Health Treatment


Pursuant to the documents provided, Devin Kelley received treatment at mental health 
facilities on the following occasions.


June 2010- June 2012: Received outpatient mental health treatment during this entire 
period.


Feb 23, 2012: Voluntarily admitted to Peak Behavioral Services located 5060 
McNutt Road, P.O. Box 14, Santa Teresa, New Mexico, 88008. See Peak- February 
Admission


March 8, 2012: Peak Behavioral Services discharges Kelley.


April 30, 2012: Peak Behavioral Services admits Kelley under voluntarily admission. See 
Peak - April Admission


May 14-15, 2012: Holloman Air Force Base High Risk for Violence Response Team 
(HRVRT) convened to discuss Kelley’s mental health concerns. Kelley's Squadron 
leadership and his mental health providers feel that he is a major threat to commit an act 
of violence, and is currently institutionalized for mental and emotional instability. See 
Family Advocacy HRVRT stating that:
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It was agreed that mental health will keep the member in the Peak 
Hospital if at all possible until such time he can be placed in pre-trial 
confinement for charges of child abuse and spouse abuse. It was agreed 
that the service member is iofeconsideredi "high risk" for SI and HI 
should he be released from the hospital. . .


June 7, 2012; Kelley “escapes” fromiPeak Behavioral'Health Services where he is 
undergoing treatment. He may have learned that the Air Force preferred charges against 
him. Kelley is found at.a.Greyhound bus station. .He js initially, restrained by a Peak 
Director,.then Greyhound,security and.El Paso police,handcuffed him. There was a 
transfer of jurisdiction to Sunland'PD, and then Keliey was transferred back to Peak.


June 8, 2012: Kelley’s commander orders him into pretrial confinement at the 49 SFS, 
Building 35. Confinement,was deemed necessary because it was foreseeable he would 
flee again and engage in serious criminal rnisconduct, evidenced by his research on body 
armor and his atternpt to purchase a weapon while at.thevREAK and numerous 
threatening statements made to hjs wife and others. There is evidence in the record 
that Kelley attempted to purchase a handgun before being placed into pretrial 
confinement (June 7, 2012 entry). The Pretrial Confinement Review Officer did not 
recommend release. See PC Determination.


“Adjudicated as a Mental Defective”


From the above, it does not appear that Kelley was “adjudicated a.mental defective” at any point, 
although he was prescribed medication and was diagnosed with Major Depressive disorder, 
panic disorder with agoraphobia, and attention-deficit disorder. The,only “formal” determination 
made in Kelley’s case came on June 8, 2012 when an Air Force pretrial confinement review 
officer determined that Kelley would remain in military confinement after he was released from 
Peak Hospital. However, this was merely a probably cause determination that Kelley committed 
violations of the Uniform Code of Military Justice, that he was a flight risk or would engaged in 
misconduct if released, and that lesser forms of restraint were inadequate. Even if this Officer 
were deemed a “lawful authority” under the regulatory definition in 27 CFR 478.11, the 
Officer’s decision was not a determination that Kelley was a danger to himself or to others or 
that he lacked the mental capacity to contract or manage his own affairs. With this, there is no 
evidence that a “court, board, commission or other lawful authority” Kelley was ever adjudicated 
a mental defective. In addition, your investigation had determined that there is no evidence that 
Peak Hospital or the Air Force sought an adjudication of mental illness.


“Involuntary Commitment” in the Military


Therefore, the only-remaining question is whether Kelley was involuntarily committed to 
a mental institution. Each of the documents that Kelley executed at Peak advised that 
"you may ask for discharge at any time.... You will be discharged unless your physician 
believes that your discharge would not be safe for you or others. If you are not released, 
then the process for involuntary hospitalization (court commitment) will begin. ” The
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available evidence shows that Kelley was voluntarily admitted to Peak Hospital on every 
occasion except, possibly, for the admission on April 30,2012. Although initially 
admitted voluntarily on this date, the Air Fcxce HRVRT process was later initiated and 
sought to keep Kelley in Peak Hospital. Further, the evidence shows that Kelley 
apparently “escaped” Peak Hospit^ during this time, that law enforcement and hospital 
personnel restrained him at a bus station, and that law enforcement transferred him back 
to Peak Hospital. This raises an obvious question—can a patient “escape” from a 
hospital and be apprehended by law enforcement if that patient was free to leave?


Department of Defense Instruction (DODl) 6490.04 directs the service secretaries to 
“develop policy that ensures active duty Service member involuntary psychiatric 
hospitalization procedures at E>oD inpatient facilities are modeled after guidance prepared 
by professional civilian mental health organizations.” It further states that an involuntary 
inpatient admission to a mental treatment facility “is appropriate only when a psychiatrist 
[or other qualified doctcM-] makes an evaluation that the Service member has, or likely 
has, a severe mental disorder or poses imminent or potential danger to self or others.”
Enclosure 3, paragraph 4.d. The Air Force addresses this in Air Force Instruction (AFI)
44-172, paragraph 6.10.1.4.3.


Further, AFI 40-301 requires that the High Risk for Violence Response Team (HRVRT) “will be 
activated when there is a threat of immediate and serious harm to family members or FAP staff.” 
Paragraph 4.4.1. Attachment 8 to AFI 40-301 outlines the purpose, responsibilities and 
procedures of the HRVRT. Pursuant to this, the HRVRT is to “[AJssess the levd of danger, then 
develop and implement a course of action to manage the risk of violence.” Paragraph A8.1.2. 
According to the Air Force, “the HRVRT is a tool used by [Family Advocacy Program] to 
address high risk cases.” http://www.airforcemedicine.af mil/Media-Center/Fact- 
Sheets/Article/425.S28/domestic-abuse-and-child-maltreatment/ (accessed 2-27-18). Therefore, it 
does not appear that HRVRT is a “lawful authority” able to commit an individual to a mental 
hospital. Further, New Mexico apparently recognizes the district court as the only authority that 
can involuntarily commit patients. See N.M. Stat. Ann. § 43-1-11.


Based on the evidence provided from your investigation, there is no evidence that Peak Hospital 
or the Air Force sought involuntary commitment of Devin Kelley at any point. Further, State 
law may explain the reason that Kelley’s “escape” was classified as such. New Mexico law 
states that a patient “voluntarily admitted to residential treatment or habilitation has the right to 
immediate discharge from the residential facility upon request unless the director of the facility 
or a physician determines that the client requires continued confinement and meets the criteria 
for involuntary residential treatment or habilitation under the code.” N.M. Stat. Ann. § 43-1-14. 
That section states that the hospital must notify the district attorney of this “on the first business 
day following the client’s request for release.” Id.


Kelley apparently failed to make any request for release. Instead he simply left the facility and 
provided the hospital no opportunity to object to his discharge through the formal procedures 
required by statute. It is unclear whether Peak Hospital would have sought involuntary 
commitment had Kelley requested discharge. However, any determination was ultimately 
unnecessary because the military placed Kelley in pretrial confinement.
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Whether Kelley was Prohibited From Possessing Firearms Under 18 U.S.G. S 922(gK4k


From the evidence provided, there is no documentary evidence that Kejley was adjudicated a 
mental defective or that he was involuntarily commxtXed to Peak Hospital or atiy other mental 
institution. Although Peak.Hospital admitted KeUey on several occasions, each admission was | 
voluntary. The admission documents explicitly;state that Kelley could-request a discharge at any 
time. Therefore, there is no;evidence that Devin KeUey was “admitted to a mental institution” or 
“adjudicated a mental defective” at any time under 18 U.S.C. § 922(g)(4) and its implementing 
regulations 27 CFR 478.11. ■


Alternative Prohibitors under 18 U.S.C. 922(gl


Although Devin Kelley was not prohibited from possessing a firearm under 18 U.S.C. § 
922(g)(4), he was prohibited under other paragraphs. Specifically, based upon his.court-martial 
convictions, he was prohibited under sections 922(g)( 1) but avoided prohibition under section 
922(g)(6) because he was awarded only a Bad Conduct Discharge, as explained below. An i 
individual convicted at a General Court-Martial for a crime "punishable by imprisonment for a 
term exceeding one year" is a prohibited person.under section 922(g)(1). The Federal courts 
addressed this issue in United States v.^MacDonald. 992.F.2d 967 (9th Cir. Cal. 1993). There the 
court held that an individual convicted at General Court-Martial for fraudulent enlistment, failure 
to obey a lawful order, and sales of a liberty pass was prohibited from possessing firearms. Thei 
court held "that a general court-martial is a 'court' within the meaning of 18 U.S.C,. § 922(g)(1) | 
and a conviction, such as MacDonald's, for which an individual is punishable for a term 
exceeding one year, amounts to a 'crime' for purposes of § 922(g)(1)."


The Air Force charged Kelley with several violations of the UCMJ, but apparently agreed to 
allow him the plead guilty to 2 specifications of Article 128, Assault. The second specification 
alleged aggravated assault with means of force to produce death or grievous bodily harm, 
committed upon a child under the age of 16 years. This crime, to which Kelley pleaded guilty, 
carries maximum confinement of 5 years and is a felony under section 922(g)(1), as explained i 
above.


I
Although it is the case that a General Court-Martial conviction may also result in a Dishonorable 
Discharge and prohibit the convicted person from possessing a firearm under.section 922(g)(6), 
this is not automatically the case. In fact, Kelley was convicted at General Court-Martial but was 
awarded only a Bad Conduct Discharge. Therefore, he was.not prohibited under section 
922(g)(6).


In addition, because the referred charges involved crimes of domestic violence, there is a 
possibility that Kelley may have been prohibited from possessing firearms under section 
922(g)(9). Specification 1 alleged a violation of article 128:—assault consummated by a battery,. 
This crime carries a maximum punishment of 6 months confinement and therefore would not , 
prohibit an individual from possessing a firearm under section 922(g)(1). However, even though
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the UCMJ does not classify crimes as “felonies” or “misdemeanors,” this crime is an example of 
those that ATF considers to qualify as a “misdemeanor” for purposes of section 922(g)(9).


[Note: ATF has long advised that the definition of misdemeanor crime of domestic violence in 
the GCA includes any offense whether or not the law specifically classified the offense as a 
misdemeanor. See e.g. Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms, 
Open Letter to All State and Local Law Enforcement Officials (last modified February 27,
1998). See United States v. Lewitzke. 176 F.3d 1022 (7th Cir. l999).


Supporting this, during debate on amending the jurisdiction of special courts-martials from six 
months to one year. Congress noted that “the primary rationale here was that: first, 1 year is the 
traditional dividing line between misdemeanors and felonies in the civilian system.” 129 Cong. 
Rec 10268. Further, the military courts have referenced this difference. See e.g. United States v. 
Jones. No. NMCCA 201100592, 2012 CCA LEXIS 788, at *5-6 (N-M Ct.Crim.App. 2012) (“A 
rational defendant would have sought to minimize his punitive exposure, availed himself of the 
misdemeanor-level jurisdiction of a special court-martial, and entered a contextually favorable 
pretrial agreement, as the appellant did in this case.”)]


Please let us know if you have further questions. Also, feel free to contact us if you collect more 
information on these or other prohibitors under 18 U.S.C. § 922(g).
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^MISSIONRECOVERY
On June 7,2012 at approximately 2235 Nurse on unit Informed staff that a code three (elopement) had 
been called onto MiHtary Unit reference Devin Kelly. At that time afl Directws and CEO were notified as 
well as Bor der Patrol, Sunland Police Department and El Paso Police Department At that time a 
description of DK and picture were sent to legal authorities in the surrounding area. Concurrently to this 
a detailed history of the Computer in Adult III was conducted as well as a thorough investigation with 
other service members. Computer results showed that DK had been searching weapons, body armor, 
transport to San Antonio and lodging. SM's reported to staff, that DK had been working dil4(ently in PT, 
to accomplish a twelve mile run. A distance check to the nearest greyhound station was conducted via 
*Siri-iphone* and determined that the distance was 113 miles. This is when Director Cuellar advised 
Director Alvarez of the findings and consequently called off the desert search and reassigned to 
downtown Ei Paso, Texas (greyhound station). Greyhound security and Police were notified of the 
possible suspect heading downtown and advised that he may be a danger as per his recent 'death by 
cop' statements. Throughout this proMSS MSGT Wolfe and Major Nordin were in constant 
communication with Director Alvarez. At approximately 12:10 AM a taxi cab approached the greyhound 
station at a slow rate of speed and after a minute, DK exited the vehicle. At this point Director Alvarez 
made his way to DK via the dark side of the building and dudcing behind the taxi cab. As the taxi cab 
drove way, DK was In direct line of sight of Director Alvarez and consequently moved in to restrain DK 
without inodent Moments later, greyhound security and El Paso Police responded and handcuffed DK 
for his safety. Once all legal matters were resolved a transfer of jurisdiction was conducted to Sunland 
Police and cortsequently transferred to Peak B^viorat Health and placed in the seclusion room for his 
safety. In his belongings, DK left a list consisting of the following: hat, sunglasses, knife, backpack, toilet 
paper, go phone, USB charger, headphones, ATM; $400 and hoodie. (Please attached)


T Alvarez


Director of Military Affairs


DODIG 000234
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DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 49TH WING (ACC) 


HOLLOMAN AIR FORCE BASE, NEW MEXICO


Exhibit No.: | 6


00 JUN JOW


DateJ^,


MEMORANDUM FOR 49 WG/JA
49 WG/CC 
PCRO 
IN TU-RN


FROM: 49 LRS/CC 


SUBJECT: Pretrial Confinement of


1. In accordance wih RCM 305 (h)(2), I approve the continued pretrial confinement of 
AlC Devin P. Kelley, 49 Logistics Readiness Squadron (LRS).


2. Background Information:


a. Personal Data:


(1) Age; 21
(2) AFSC: 2T03I
(3) Total Service to Date; 2 Years 5 Monfiis
(4) DEROS: 4 Jan 2016
(5) Marital Status: Married
(6) Number of Children: None (member has a stepchild)


b. Prior Disciplinary Action: Letter of Reprimand, dtd 17 April 2012


3. I conclude the requirements for pretrial confinement in RCM 305(h)(2)(B) are met. First. I 
have reasonable grounds to believe the following offenses triable by court-martial were 
committed and the confmee committed them:


Article Date of Offenae Descriotion of Offense
a. 86 7 June 2012 Absence without leave
b. 128 9 June 2C11 Assault on e child
c. 134 23 April 2012 Communicating a threat
d. 134 23 April 2012 Assault


Second, I have reasonable grounds to believe continued pretrial confinement is necessary 
because it is foreseeable that the confmee will not appear at trial, and'or will engage in serious 
criminal misconduct if confinement is not continued. Finally, I have reasonable grounds to 
believe less severe forms of restraint are inadequate.


4. Specific reasons supporting my conclusions that the requirements for continued pretrial 
confinement in RCM 305(h)(2)(B) are met include the following. In June 2011. the member’s
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11 nionlh-old stepchild was taken to the emergency room because he had been vomiting and had 
previously had a seizure. The child was observed vviih a bruise to the check and ear. Funhcr .\- 
rays revealed a broken clavicle and subdural hematoma. Medical professionals also later 
discovered an oldenhematbrna chat had healed. Medical professionals notified authoricics of 
suspected child abuse; The NM Children. Youth and Families Depaftnient (CYFD) was noiilied 
as well as law enforcenient. CYFD re.moved the child from the home and placed him in Ibsier 
care. Thereafter. AIG Kelley’s wife, Tessa Kelley, made allegations that he had abused her 
verbally and physically, bn 23 .April 2012, v/hile driving to El Paso, fX to pick up a fami!\- 
member from the airport; Al C KeHey took his gun out of his holster and held it against her 
ternple, stating ”do you want to die?” Tessa Kelley pushed the gun away and then he placed it in 
his mouth. According to Tessa Kelley, he said he would ki|l her if shehold anyone. He carried 
the gun strapped to his hip for the ferhaihder of the day as v’erifted by Tessa Kelley’s .mother. On 
27 .April 2012, her mother contacted the unit concerned for the physical and emotional safety of 
her-daughter after visiting for a few days,; .AlC Kelly then posted on Facebook that "This hurts 
and is going to be so hard and scary. But.it must be done. I’m tired ofhurting. mysel f and 
others. Maybe .this is rny last chance to redeem myself for what,I’ve done. I’m sorry.” Then, on 
27 .April 2012, .AlC Kelley confessed in a Self-iiiade video to the assault that occurred regarding 
his stepchild and gave aw'ay some of his possessipns. Following submission of lire video 
confession to Air Force Office of Special Ihvertigations (AFOSI), on 29 .April 1012 (a Sunday) 
AlC Kelley drove to San Antonio. Texas on his motorcycle -when scheiduled for duty and a State 
Court appointment relating to the removal of parental rights at 0900 the next day. The first 
sergeant w'as contacted by AlC KcHey’s father, who transported AlC Kelley back to 
Alarh6gordb,,NM where he was.adfnitted to inpatient m.ental health car.e at The Peak lave on 29 
ApriF2012.


5. Furthermore, investigation revealed that while receiving ihpatiem .menial health care, the 
member rnade several tlireatening statements that if he were picked up by Security Forces that ho 
w'ould go for their guns. These statements and other concerning behaviors resulted in his 
remaining in the mental health facility even though he expressed a desire to be released. 
Additionally, on 7 Juri 2012 AIG Kelley contacted the Flolloman AFB 'Base Exchange and 
entered into an agreement to purchase a 9.mm handgun. Later the same night, A1C Kelley 
climbed a fence and left the mental health facility without authorization. He was located and 
physically apprehended at a bus station in El .Paso, TX. .An exarninaiion of the co.m.putcr he had 
been using at the facility revealed that A.IC Kelley had searched for a map to the bus station 
■vvherc he was subsequently apprehended; as well as conducted research on the purchase of 
w'eapons and body armor. The attached documents and information provided to me by AFOSI 
vmd 49th Security Forces Squadron support these conclusions


6. The:Course of conduct by AIG Kelley leads me to conclude that he wall continue to engage in 
serious crirriinal conduct if not confined. He pointed a gun at his wife and then himself; carried a 
weapon openly on his person; confessed to injuring his stepchild, and then fled the area by 
driving to San .Antonio, TX. But for the.intervention by his father. I’m convinced that he would 
have been .AWOL and w'ould not have,returned on his own accord to Holloman .AFB. .After 
learning that he might be released from the mental health facility, he deliberate!}' planned to 
obtain another gun (the other gun having been taken away from him) and body armor after 
making threats to kill his wife and threats to try to take away the guns of an\- securii}- forces
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members. 1 am convinced that he is dangerous and likely to harm someone if released. 1 iurihcr 
believe that he is a flight risk. He fled to San Antonio. TX after turning over his confession to 
harming his stepchild, thus demonstraflng that he is not likely lo be present at an\- future hearings 
regarding his case. Furthermore, when he was informed that he might be released from the 
menial health facility and placed into pretrial confinem.ent or other restrictions, he escaped froivi 
the mental health facility by jumping a fence late at night after making .arrangemenis to piirdr.ise 
a handgun.


7. I also conclude that lesser forms of restraint a-^e hot adequate to ensure ite wU! not coniiniie uj 
engage in serious criminal conduct or to ensure his presence at future hearings. His behavior in 
fleeing frorn authority and tiy'ing to purchase weapons leads me to conclude that he will not obc>' 
an order to be restricted to base arid that such an order would be insiifflcient to prevent him from 
continuing to commit serious misconduct, such as harming someone in his squadron or his wife 
who lives on base.


NATHAN MCLEOD-HLIGHES, MaJ, USaF 
Commander, 49tli Logistics Readiness Squadron


Attachments:
1. DD Form 2707, Confinement Order, dtd 8 Jun 12(1 pg)
2. Transcript of Video Recording, A! C Kelley, undated (12 pgs)
3. AF IMT 1168, Tessa K. Kelley, dtd 24 Jun ! i, (2 pgs)
4. AF IMT 1168, Tessa K. Kelley, dtd 3 May 12 (4 pgs)
5. AF IMT 1168, Brandon A; Picazzo, dtd 1 May 12 (3 pgs)
6. 49 SFS Report of Investigation, dtd 6 Mar 12(15 pgs)
7. Memorandum for Record, MSgt Tracy A. Wolfe, dtd 16 Mat- 12(1 pg)
8. Base Exchange Firearm Order Fofrit, dtd -7 jun 12, (2 pgs)
9. .AF IMT ! 168, Zachary .A. Loge, dtd 6 Jun 12 (2 pgs)
10. .AF IMT 1168, Saitdra L. Durling, dtd 6 Jun 12 (2 pgs)
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CONFINEMENT ORDER


1. PERSON TO BE CONFINED 2. DATE tVYYYMMODi


a. NAME (Last, First. Middiei b. SEN
KELLEY. DEVIN .p.ATRICK 6.14-24-J4S4 2U i 20(.0S


c. BRANCH OF SERVICE 
U.S. AIR FORCE


d. GRADE e. IvHUTARy ORGANIZATION S.-rc-tr,.:
4?TH LOGISTICS READINESS SQUaDROX , i.RSj


TYPE OF CONFINEMENT


3.a. PRE-TRIAL NO [X YES t. RESULT OF N.IP XInO i ^-ES


c. RESULT OF COURT MARTIAL: 
SCM


X WO i YES


TYPE: I SPCM I GCM VACATED SUSPENSION


d. DNA PROCESSING IS X IS NOT REQUIRED UNDER 10 U.S.C. 1565.


A. OFFENSES.CHARGES OF UCMJ ARTICLES VIOLATED:
Violmlon ol'l.'C.MJ .Anide 86 - .Ab-SL-nce wiUioiii leave: Violaiion o!‘L‘CM.I. Anicia 128 - .Assauk 
\'i«)lation orTIC.MJ. .-\nicle 1?4 - Threei. conimiinicaiing
E. SENTENCE ADJUDGED: b. ADJUDGED DATE 


lYYYYMMDDi:


6. IF THE SENTENCE IS DEFERRED, THE DATE DcFE.RMENT !S TERMINATED:


7. PERSON DIRECTING CONFINEMENT
a. TYPED NAME. GRADE AND TITLE;
N.ATII.AN MCi.liOD-llIJGIlL.S. .Mai.
A') I.RS/CC


b. SIGNATURE c. DATE
- t'; .„if- „ ,? r. , J 'VY'YY/.iMDOi


1 1 2012060,3


(.i. TIME


i^CO
8.0. NAME. GRADE, TITLE OF LEGAL REVIEW AND APPROVAL j b. SIGNATURE;


D.-WVN D. HANKINS. l.lCoL li.SAI- 
44 Wfi .StalVJudgc Advocate


e. DATE
.■.■'ivv.itti.J.d;


[ 2lH2iif.ii.S


MEDICAL CERTIFICATE


and found to be9a. Tne above named inrr.ate W£S examined l-y me aton ____________ __


for confinement. I ceaify that from this examination the axeoution of the'tcreooing”senTer!i9 to conrineiT!e:ni


i ! l-it I ! Unfir


will will not produce serious iniu.’-y to the inmate's health.


b. The foi'ovving irreguiarities vva.'e noted during tne e.xaminatiori Wr,om, o: suta}:


c. HIV I eat administered on fYYYY.W:4Dfl.;;


d. P'-egna.ncy test administered on A'YYWit.tJDD,-'; N.'A


to. EXAMINER
a. TYPED NAME, GRADE AND TITLE; ; fa. SIGNATURE I c. DAiEir'YYf,!?ADD: d. TIME


RECEIPT FOR INMATE


11.8. THE INMATE NAMED ABOVE HAS BEEN RECEIVED FOR CONFINEMENT AT;


ON_ AMO TIME: 'Fae/.Vrv ’‘Jams sne lccs'.'Oh


(YYYVMMOul nhnej


b. PERSON RECEIPTING FOR INMATE 
TYPED NAME. GRADE AND TITLE;


c. SIGNATURE: j d. DATE ' e. TIME
•'V/yy.y;WDn'


DD FORM 2707, SEP 2005 P?.E\'!OUS HDlTtCN 15 C53DLETE.
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m
DEPARTMENT OP THE AIR FORCE


HEADQUARTERS 49TH WING (ACC) 
HOLLOMAV AIR FORCE BASE. NEW MEXICO


MEMORANDU^gj;:^ 49 LRS/CC
J A1C De\in Kcl


FROM: 49THMSG/CC


“ExhM
Exhibit No.: |


L


fT7May20l2 \


SUBreCT: Central Rcgistiy Board (CRB) Incideiit DetenniiMtion


1. The CRB met on 17 May 2012 to review incident 20120023 involvity AlC Devin Kelley. 
The allegation was adult physical maltreaiment, emotUMal maltreatment of Tessa Kelley by AlC 
Devin Kelley. The board determined the incid^ defcm^^radid not meet the criteria for 
adult i^ysical maltreatment, emotitmal mattreahnent and ewflnto the DoD Central Registry 
database.


2. lAW AFl 40-301, if the alleged oBeodo^ or victim disagrees with die determination, either 
may request an Incident Status Detenninadon Review (ISDR). The request must be submitted in 
writing to the Family Advocacy Office within 30 days of notification of the CRB determination. 
The Family Advocacy Office will present the ISDR request to the CRB Chairperson. An ISDR 
may be granted when there is new infimatioa that was not presented to the CRB, and that 
information could affect the outcome determination. An ISDR may also be granted if the 
committee foiled to comply with the CRB’s piMUied directives tiA standards. A signed and 
dated copy of this letter must be attached to the xeqnest


3. The CRB findings are to be shared between you and AIG Kelley. This letter serves as 
verification of the date of notification. Both of you must sign and date fiiis letter and provide a 
copyto AlC Kelley as a record of the CRB determination date. Questions may be addressed to 
ihc I'amily Advocacy Office at (DSN) 572-7061 or (COMM) (575) 572-7061.


-/Jd-
TOBERTH.COLE 


Colcmel, USAF
Kfission Supptut Cxoiqi Commanda


Miy/Z.
Commander Signaturc/Date Signed ^KmsOT SiffMtareADaie Sigi^^


FRANK MARCONI. U Cot, U«AP
Conanaiidsf. 4«li Logisics RsNleess Brpiadiea^


FOR OrnUAL USF 0M1.Y Tbii deemmm. eooniu idtan 
m tte HoMb InsraiK FtombMlrr mi At«OMMbahyA«{NmtUw mUU lMJ12(b) mi (e)) mi DoO Uiieahe
PMicat inihonationii not required foriH»oprieii»lB>MtwsBlwr->yl«w,SwqAwlrMe of iafctiniilian BMW btwelMl TteiSicriitd 
recipmi oTdiit infcnnitian appoliiblMd
stated lused has bcM fiiUaicA «>CM oUiBwiie leqeiicd l9 Inf. TWi IMbnnlian ii cmnpl Ssoi mndarey dittlataK eadef ihs Findam of


> M it kpny prtvtleiBd. paotoM ty the Prtvrey Ad OM974 (M A» »-


Infarmalian Act, S u s e. »2 H eaempikMi < aty apflty. Ifyou iweiMd tliK >■ en«r ideaM eolify the HciptMKaUcni Princy Ofliettby 
cuning(j75} $72.7061 aid ihnd eh eopia ofeis doeniaaR
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t Exhibit' 
lExhibit No.: p


CHARGE SHEET


I. PERSONAL DATA
QESQUIRi;|


1. NAME OF ACCUSED fia?/. Firs/. Ml) 
KELLEY, DEVIN P.


[41816S] 2. SSN
634-24-5484


S. UNIT OR ORGANIZATION
49TH LOGISTICS READINESS SQUADRON (ACC) 
HOLLOMAN APR. NEW MEXICO 88330


7. PAY PER MONTH


a. BASIC


$1,868.10


b. SEA/FOREIGN 
DUTY


$0.00


C.TOTAL


$1,868.10


8. NATURE OF RESTRAINT OF 
ACCUSED
Pretrial Confinement


3. GRADE OR RANK 
Airman First Class


4. PAY GRADE 
E-3


-J_


6. CURRENT SERVICE
a. INITIAL DATE 


5 Januarj' 2010
b. TERM


6 years


9. DATE(S) IMPOSED 
8 June 2012 to Present


II. CHARGES AND SPECIFICATIONS
10. zo/io7Z(>


CHARGE-k Violation of UCMJ, Article 128


Specification 1: In that AIRMAN FIRST CLASS DEVIN P. KELLEY. United Slates Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 24 June 2011 and 
on or about 27 April 2012, unlawfully strike Tessa K. Kelley on her body with his hands, unlawfully choke the said Tessa K. Kelley on the 
neck with his hands, unlawfully pull the hair of the said Tessa K. Kelley with his hand.s, and unlawfully kick the said Tessa K. Kelley on her 
body with his foot.


Specification 2: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, Unitcd.Statos Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 27 April 2011 and 
on or about 16 June 2011, commit an assault upon J^|M. LKi|, a child under the age of 16 years, by striking him on the head and body 
with a force likely to produce death or grievous bodily harm, to wit; his hands.


-CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 2; Violation of the UCMJ, Article 128.


Specification 3: In that AIRh4AN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 27 April 
2011 and on or about 16 June 2011, unlawfully strike JS M. L^^|a child under the age of 16 years, on the body with his hands.


Specification 4: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on or about 23 April 2012, assault Tessa K. Kelley by 
pointing at her with a dangerous weapon, to wit: a loaded firearm.


III. PREFERRAL
11a. NAME OF ACCUSER (Last, First, Mi)
BEARDEN, ROBERT, C.


b. GRADE
LtCol


c. ORGANIZATION OF ACCUSER
49'fH LOGISTICS READINESS SQUADRON


26 July 2012


AFFIDAVIT; Before me, the undersigned, authorized by law to administer oath in cases of this cliarnctcr, personally appeared the above named 
accuser this 26th day of July, 2012, and signed the foregoing charges and specifications under oath that he/she is a pcrsoirsubject to the Uniform Code 
of Militniy Justice and that he/slie either has personal knowledge of or has investigated the matters set forth tlicrcin and that the same are true to the 
best of his/licr knowledge and belief.


STEVEN L. SPENCER. 11 _________ ___________________ 49 WG/JA
Tj'perf Na/iie of Officer 


Captain


Organizn/ioti of Officer 


Assistant Staff Judge Advocate
Grade Official Capacity to Adminisler Oath 


(See R.C.M. 307(b)(1)-mus/ be commissioned officer)


Signaling DODOIG 004335
DD FORM 458, MAY 2000 PREVIOUS EDITION IS OBSOLETE. PAGE 1
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9.Z
, /


12.
26 July .20


the accuscr(s) known to me (See R.C.M. 30S(a)). (See R.C.M. JOS l/nolipcalion caniwl be made.) 


IIOBHRTC. BEARDEN


, the accused was informed of the charges against him/her and of the namcs(s) of


49 LRS/CC
Type Name of Immediate Commander 


Lieutenant Colonel


Organizallon of Immediate Commander


___ Lieutenant Ci


Slgnalure
IV. RECEIPT BY SUMMARY COURT MARTIAL CONVENING AUTHORITY


26Jiily_The sworn charges were received at lC2,(\ hours,


Holloman Air Force Base, New Mexico 88330 _______
Officer Exercising Sammory Courl-AlartlalJiirlsdIcllon (See R.C.M. dOJ)


OWEN W. TULLOS
TJpe Name of Officer 


Lieutenant Colonel


,20 12 .at 49lh Wing
Designation of Comimnd or


FOR THE COMMANDER


Staff Judge Advoeate
Official Capacit}' of Officer Signing


Grade


lJ
Signature


V. REFERRAL, SERVICE OF CHARGES
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY 
HEADQUARTERS TWELFTH AIR FORCE (ACC)


b. PLACE
Davis-Monthan AFB, AZ


C. DATE27 August 2012


Referred for trial to the general court-martial board convened by Special Order A-60


dated 27 , August 20 12 _, subject lo the following instructions: ^ None


JBt' FOR THE COMMANDER 
Command or Order


JEFFREY J. SLAGLE Staff Judge Advocate
. Typed Name of Officer 


Colonel


Official Capacity of Officer Signing


r Signature
15.


On .20 , I (caused lo be) served a copy hereof on (each oQ the above named accused.


Typed Name of Trial Counsel Grade or Rank of Trial Counsel


Signature
FOOTNOTES: I - When an appropriate commander signs personally, inapplicable words are stricken. 


2-See R.C.M. 601(c) concerning instructions. If none, so state.___________ _DD FORM 468 (BACK), MAY 2000 PAGE 2
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CHARGE SHEET
(ConUmiatfnu}


CHARGES AND SPECIFICATIONS


-CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 4: Violation of (he UCMJ, Article 128.


Specification 5: In that AIRMAN FIRST CLASS DEVIN P. KELLEY. United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base. New Mexico, did, within the continental United States, on or about 23 April 2012, assault Tessa K. Kelley 
by pointing at her with an unloaded firearm.


1. NAME OF ACCUSED (Uisl. First. Ml) 
KEI..LEY, DEVIN P.,


2. SSN
634-24-5484


DD Form 458 Continuation (EG)
DODOIG 004337


93


PAGE 3
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Exhibit


CHARGE SHEET


Exhibit No.:


I. PERSONAL DATA
Q esquire


1. NAME OF ACCUSED fl^sl, First, Ml) 
KELLEY. DEVIN P.


[418165] 2. SSN
634-24-5484


3. GRADE OR RANK 
Airman First Class


4. PAY GRADE 
E-3


5. UNIT OR ORGANIZATION
49TH LOGISTICS READINESS SQUADRON (ACC) 
HOLLOMAN AFB.NEW MEXICO 88330


6. CURRENT SERVICE
a. INITIAL DATE 


5 January 2010’


7. PAY PER MONTH


a. BASIC b. SEA/FOREIGN 
DUTY c.total


SI.868.10 $0.00 . 81,868.10


b. TERM
6 years


8. NATURE OF RESTRAINT OF 
ACCUSED
Pretrial Confinement


9. DATE(S) IMPOSED 
8 June 2012 to Present


II. CHARGES AND SPECIFICATIONS
10.
ADDITIONAL CHARGE: Violation of UCMJ, Article 128


Specification 1: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, bebveen on or about 1 Januaiy' 2012 to on or about 30 
April 2012, assault Tessa K. Kelley by pointing at her with a dangerous weapon, to wit: a loaded fireann.


-CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 1: Violation of the UCMJ, Article 128.


Specification 2: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th .Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, between on or about 1 January 2012 to on or about 
30 April 2012, assault Tessa K. Kelley by pointing at her with an unloaded firearm.


III. PREFERRAL
11a. NAME OF ACCUSER (Last. First. Ml)
BEARDEN, ROBERT, C^


b. GRADE
LtCol


0. ORGANIZATION OF ACCUSER
49TH LOGISTICS READINESS SQUADRON


d. SIGNATURetJFAC^SW
___________ -------------------------------------- ------------------------------------------


e. DATE
15 August 2012


AFFIDAVIT: Before me, tlie undersigned, authorized by law to administer oath in cases of this character, personally appeared the above named 
accuser this 15th day of August, 2012, and signed the foregoing charges and specifications under oath that he/she is a person subject to the Uniform 
Code of Military' Justice and that hc/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to 
the best of his/lier knowledge and belief.


49 WG/JAPATRICIA ENCARNACION 
Typed Name of Officer


____ Captain


Organitation cf Officer


Assistant Staff Judge Advocate
Official Capacity to Administer Oath 


(See R.C.M. 307(b)(1) - must be commissioned officer)


Signature
DD FORM 458, MAY 2000 pREviomafflaraoN his-obsolete.


9.^
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9,-5
J2___ , the accused was informed of the charges against him/licr and of the names(s) of15 August


the accuser(s) known to me (See AC.it/. 308(n)). (See AC.A/ 308 if noliflcalldn cannot be made.)


ROBERT C. BEARDEN 49 LRS/CC
Type Name of Immediate Commander 


Lieutenant Colonel
Organization of Immediate Commander


Signature
IV. RECEIPT BY SUMMARY COURT MARTIAL CONVENING AUTHORITY


The sworn cliarges were received at 20 12 ■ . at 49tli Win.g15 Au.gust
Designation of Command or


Holloman Air Force Base, New Mexico 88330
Officer Exercising Summary Courl-MaritalJurisdlctlon (See AC. A/ -103)


FOR THE COMMANDER


OWEN W. TULLOS Staff Judge Advocate
Ojficlal Capacity of Officer SigningType Name of Officer


Lieutenant Colonel
Grade


Signature
V. REFERRAL, SERVICE OF CHARGES


14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY 
HEADQUARTERS TWELFTH AIR FORCE (ACC)


b. PLACE
Davis-Monthan AFB, AZ


C.DATE
27 August 2012


court-martial board convened by Special Order A-60Referred for trial to the General


27 , August Nonesubject to the following instmetions;


FOR THE COMMANDER
Command or Order


JEFFREY J. SLAGLE Staff Judge Advocate
Typed Name of Officer Official Capacity of Officer Signing


Colonel


, 1 (caused to be) served a copy hereof on (each ol) the above named accused.


Typed Name of Trial Counsel Grade or Rank of Trial Counsel


Signature
FOOTNOTES: I - When on appropriate commander signs personally, inapplicable words ore stricken. 
___________ 2 - See AC. A/. 601(e) concerning Instructions. If none, so stale._______________
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DEPARTMENT OF THE AIR FORCE
HEADQUARTERS 49TH WING (ACC)


HOLLOMAN AIR FORCE BASE, NEW MEXICO


28 Dec 12


MEMORANDUM FOR AFLOA/JAJM


FROM; 49WG/JAM
490 FIRST ST STE 1940 
HOLLOMAN AFB NM 88330-8277


SUBJECT: Proof of Service of DD Form 458 Charge Sheet on Accused by Trial Counsel - 
U.S. v.AlC Devin P. Kelley


1. I certify that on 30 August 2012,1 caused to be sei-vcd a copy of each DD Form 458, charge 
sheet, dated 26 July 2012 and 15 August 2012, to be served on the above named accused.


2. If you have any questions or concerns, I can be reached at DSN: 572-7218. Thank you.


V L
PATRICIA ENCARNACI6N, Capt, USAF 
Chief, Adverse Actions


q.6 DODOIG 004341
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r Exhibit
1 Exhibit No.-.


REPORT OF RESULT OF TRL«,
I Name:


(This form mcpi also be used for reporting the result of trial by mm«|~ ©ESQUIRE
Date (YYYYMMDD) 
20121107


TO: (Addnss to immediate commander of accused)


49 LRS/CC, 280 Delavme Aveaue Building 310, Holloman AFB, m 88330
N07JF1CA TION mOER R.C.M. If 01(a) IS HEREBY GIVEN Ifi THE CASE OF:


NAME (Last, First, Middle Initial) 
Kelley, Devin P.


RANK
AlC


ORGANIZATION:
49th Logistics Keadiness Squadron (ACC) 
Holloman AFB, NM


TYPE OF COURT
GENERAL SPECIAL


tU JUDGE ALONE JUDGE ALONE
Q SUMMARY


SUMMAR Y OF CHARGES, SPECIFICA TIONS, PLEAS AND FINDINGS
ucMjAimas NATURE OF OFFENSE PLEAS FINDINGS


CHARGE:


Specification 1:


Specification 2;


Violation of UCMJ, 128


Did, within the continental United States, on 
divers occasions between on or about 24 June 
2011 and on or about 27 April 2012, unlawfully 
strike Tessa K. Kelley on her body with his hands, 
unlawfully choke the said Tessa K. Kelley on the 
neck with his hands, unlawfully pull the hair of the 
said Tessa K. Kelley with his hands, and 
unlawfully kick the said Tessa K. Kelley on her 
body with his foot.


Did, within the continental United States, on 
divers occasions between on or about 27 April 
2011 and on or about 16 June 2011, commit an 
assault upon J.M.L., a child under the age of 16 
years, by striking him on the head and body with a 
force likely to produce death or grievous bodily 
harm, to wH: his hands.


GUILTY


GUILTY


GUILTY


GUILTY


GUILTY GUILTY


CHARGED AS A 
LESSER 
INCLUDED 
OFFENSE TO 
SPECIFICATION 2;


Specification 3: Did, within the continental United States, on 
divers occasions between on or about 27 April 
2011 and on or about 16 June 2011, unlawflilly 
strike J.M.L., a child under the age of 16 years, on 
the body with his hands.


NOT GUILTY WITHDRAWN AND 
DISMISSED WITH 


PREJUDICE AFTER 
ARRAIGNMENT


SENTENCE DNA PROCESSING IS REQUIRED CRIME OF DOMESTIC VIOLENCE


Reduction to the grade of E-1, confinement for twelve (12) months, and a bad conduct discharge. PTA: The approved sentence to 
confinement will not exceed three (3) years. '
PRETRIAL CONFINEMENT CREDIT (Including milllary and civUian confinement) (in days) 
152 days (military)


DA TE SENTENCE ADJUDGED (Or acquittal announced)
20121107
DISTRIBUTION (Prescribed by convening authority)
ACC/CC/JA
12 AF/CC/JA
49 WG/CC/JA
49 MDG/CC
49 FSS/DPM^
49 CPTS/FMFP 
49 SFS/CC/SFOI 
AFLOA/ADC 
AFOS1DET225 
CDO


(CHECK ONE)
^ TRIAL COUNSEL □ SUMMARY COURT OFFICER


DETAILED By
OWEN W. TULLOS, Lt Col, USAF
TYPED NAME AND GRADE
BRETT A. JOHNSON, Capl, USAF
SIGNATURE


_______
AF 1359, 20001101 (EF-Vl) (12 AF/JA Overprint, 30 May 06) Page! of 2
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REPORT OF RESULT OF TRIAL
(Continuation)


Date (YYYYMMDD) 
20121107


HAME (iMSt, First, Middle Initial)


Kelley, Devin P.


RANK


AlC


SSN


ORGANIZATION-.
49 LRS/CC


DATESENT^CE ADJUDGED (Or aa/uittci antxounccdy
20121107


SUMMARY OF CHARGES, SPECIFICATIONS, PLEAS AND FINDINGS CONTINUED


UCMJ ARTICLE NATURE OF OFFENSE PLEAS FINDINGS


Specification 4;


CHARGED AS A
LESSER
INCLUDED
OFFENSE TO
SPECIFICATION
4:


Specification 5:


Did, within the continental United States, on or about 23 
April 2012, assault Tessa K, Kelley by pointing at her 
with a dangerous weapon, to wit: a loaded firearm.


NOT GUILTY


ADDITIONAL
CHARGE:


Specification 1:


CHARGED AS A 
LESSER
included
OFFENSE TO 
SPECIFICATION 
1:


Specification 2:


Did, within the continental United States, on or about 23 
April 2012, assault Tessa K. Kelley by pointing at her 
with an unloaded firearm.


Violation ofUCVU, Article 128


Did, within the continental United States, between on or 
about 1 Januai7 2012 to on or about 30 April 2012, 
assault Tessa K. Kelley by pointing at her with a 
dangerous weapon, to wit: a loaded firearm.


NOT GUILTY


NOT GUILTY


NOT GUILTY


Did, within the continental United States, between on or 
about 1 January 2012 to on or about 30 April 2012, 
assault Tessa K. Kelley by pointing at her with an 
unloaded firearm.


NOT GUILTY


WITHDRAWN AND 
DISMISSED WITH 


PREJUDICE AFTER 
ARRAIGNMENT


WITHDRAWN AND 
DISMISSED WITH 


PREJUDICE AFTER 
ARRAIGNMENT


WITHDRAWN AND 
DISMISSED WITH 


PREJUDICE AFTER 
ARRAIGNMENT


WITHDRAWN AND 
DISMISSED WITH 
PREJUDICE AFTER 


ARRAIGNMENT


WITHDRAWN AND 
DISMISSED WITH 
PREJUDICE AFTER 


ARRAIGNMENT


Continuation of Sentence;


AF 1359,20001101 (EF-Vl) (49 FW/JA Overprint, 4 Jun 08) Page 2 of2
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DEPARTMENT OF THE AIR FORCE
4frn UOGI5TICS P.2AOIMESS SOUAPROM 


HOLlCrAAN AIR RCPCC BASE,, KSVJ UfKIC,®


Exhibit No.: ^ n.
Name:


'Q^TIreJI^


HAR 2 2 2013
MEMORANDUM FOR SI-S/1>5/AV


FROM; 49 I.RS/CC


SUBJECT; Conditional Barmenl Request for AB IX'vin Kelley SSN: 634-24-5484


1. J am requesting a conditional harment on AU Devin Kelley. I he conditional aspect will only 
allow him on Holloman AFB. under escort, during out-processing from 31 March through 5 
April 2013. On 6 April 2013, the conditional will then become permanent. This Airman was 
convicted in a General Cxrurt Martial and received a Bad Conduct Discharge. He is being 
returned to Holloman AFB from confinement at Miramar Air Station. CA for out processing 
purposes only. After processing, he w'ill be placed in excess leave status for his appellate review.


2. AB Kelley has repeatedly threatened to kill his leadership. He wa.s openly carrying a firearm 
on Holloman AFB and had even placed the weapon to the head of his wife, fessa. Later in 2012. 
he was hospitalized at the Peak in Santa I eresa. New Mexico. While as.signcd to the military 
ward, he created a diversion and jumped the outside recreational fence. The First Sergeant was 
immediately notified by the staff and he instituted a B()I.n for .AB Kelley. He was later 
apprehended by the Peak stall'at u local bus station. After the event, the staff viewed the 
computer searches from AB Kelly there at the Peak. What they found was alarming. He was 
searching the Internet for body amior and guerilla tactics. It was documented that he had been 
training his cardiovascular system by extending his woi koul runs from 20 to 60 minutes.


3. 1 view this Ainnan as a threat to not only myself, but m> staff and other /Airmen in this 
Squadron. I have communicated my concerns to the SFS/C'C, Ll Col Boyd, and he will be 
providing the unit an armed escort during his out-processing. 1 will provide u flight supervisor to 
handle all the administrative issues.


4. Any questions can be directed to my First Sergeant at 4.30-7424.


ROBERT C. BEARDEN. Lt Col, USAF 
Commander. 49th Logistics Readiness Squadron


This letter contains FOR OFFICIAL USE ONl.A’ (FOUO) Information which must be protected 
under the Privacy Act of 1974 and AFI 33-332 


^to6et (Potner/br Jlmerim
OoOlO ooofao


USA00013324








DEPARTMENT OF THE AIR FORCE
HEAOOUARTIM 4fTH WMO (ACC)


HoixoMAn Am PORci lAU, Ntw Mexico


Exhibit
Exhibit No.:


MEMORANDUM FOR 49 WG/CC


FROM: 49 WO/JA


27 March 2013
Date: \ \{„


Umsqlike


SUBJECT: Request for Expulsion and Order Not to Reenter Holloman Air Force Base for 
AB Devin P. Kelley


1. We have reviewed the proposed Request for Expulsion and Order Not to Reenter Holloman 
Air Force Base to be issued to AB Devin P. Kelley. The request is legally sufficient We 
reconunend ^>proval of the baiment of AB Kelley from Holloman AFB.


2. BACKGROUND: AB Devin P. Kelley was charged widi assaulting his wife, Tessa, and 
stqnson, of violation of Article 128, UCMJ. He pled guilty and was convicted. On 7 
November 2012 he was sentenced by general court martiaJ to a reduction to the grade of E-1,12 
months of confinement, and a bad conduct discharge. As a result of receiving credit towards his 
sentence for 1S8 days he q>ent in pre-trial confinement, AB Kdley will finish his sentence in 
late-March 2013, a^ is s^eduled to depart Miramar Air Station, CA in order to return to 
Holloman Air Force Base for final outproMSsing. Kelley is projected to be jnresent at Holloman 
Air Force Base for final outprocessing firom the military from 31 March 2013 to 5 April 2013. 
An armed member of 49th Security Forces Squadron will escort Kelley the entire time he is on 
Holloman AFB to outprocess. [>ue to Kelley’s extensive record of violence and directing death 
threats towards his leadership and ^use, his leadership has requested diat you bar him fixrni 
Hollonum AFB, and allow his presence on base solely to accomplish outprocessing from the 
military.


3. FACTS: AB Kelley has a history of severe mental health problems. He openly carried a 
firearm on Holloman AFB, and placed a weapon to his wife’s head. He has repea^ly threatened 
to kill his leadership. Documents provided in support of the proposed barment order against AB 
Devin P. Kelley include:


a. A sworn statement of Tessa Kelley (AF Form 1168), dated 17 Fd>ruary 2012, 
documenting multiple incidents of AB Kelley’s violent bduivior, including jdiysical 
abuse, verbal abuse, threats to inflict bodily hi^ or kill her,


b. A memorandum for Security Forces Squadron, dated 8 June 2012, fiom 49 LRS 
Commander Maj Nathan McLeod-Hug^es recommending continued pretrial 
confinement. This memo documents the violent and dangerous behavior by AB 
Kelley. Additional evidence of Kelley’s hi^ risk unpredictable and crimirud b^vior 
incluiies his history of mental health issues, his preoccupation with weapons, his 
verbal declaration that he has contemplated offensive attadr strategies on both Air 
Force personnel and organizations (including his leadership and SFS), his ottline 
research of body armor and guerilla warfare tactics while a patient in a military mental
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d.


health facility, his possession of and purchase of weapons, and his successful escape 
from a military mental health facility.


Report of result of trial dated 7 November 2012 documenting AB Kelley’s conviction 
by a general-court martial for assault in violation of Article 128, UCMJ.


Memo for SFS/S5/AV from Lt Col Bearden, Commander of the 49th Logistics 
Readiness Squadron requesting that AB Kelley be barred from Holloman AFB.


4. DISCUSSION: An installation commander has broad authority to control the activities on 
the installation. See 18 USC §1382 and 32 C.F.R. § 809(a)(5). This authority extends to 
“reasonably necessary and lawful measures to maintain law and order and to protect installation 
personnel and property." DoDI 5200.8, para. 3.2 (19 May 10). The installation commander’s 
“authority...includes the removal from, or denial of access to, an installation or site of 
individu^s who threaten the orderly administration of the installation or site." Id. at 3.2.2. 
However, the commander’s decision “shall not be exercised in an arbitrary, unpredictable, or 
discriminatory manner,” and “removal or denial actions must be based on reasonable grounds 
and be judiciously applied.” Id. at 3.2.3.


5. RECOMMENDATION: We recommend you approve the Request for Expulsion and Order 
Not to Reenter Holloman Air Force Base for AB Devin P. Kelley, to become permanent upon 
completion of his outprocessing. AB Kelley has a well-documented history of making threats of 
physical violence, researching methods of carrying out violence, and a conviction for assaulting 
his wife and infant step-son. We concur with the 49th Security Forces’ plan to implementation 
of stringent physical control measures of AB Devin P. Kelley for the duration of his presence at 
Holloman AFB. Please contact Capt McQuillan at 572»0§f 8 should you have any questions.


CHARLES A. “OkL" LEMLEY 
GS-6, DAFC, LEGAL ASSISTANT


I concur.


iPHEN L. McQUILL/ 
CHIEF, CIVIL LAW


, CAPT, USAF


MNQ 000175
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DEPARTMENT OF THE AIR FORCE
HEAOOUARTERS 49TH WING (ACC) 


HOLLOMAN AIR FORCE BASE, NEW MEXICO


Exhibit No.: 
Name:
Date: \~ | lo 
^^JQESgtni^E


HAR 2 9 2013
MEMORANDUM FOR DEVIN P. KELLEY


FROM: 49 WG/CC
490 First Street, Suite 1700 
Holloman AFBNM 88330-8277


SUBJECT: Order Not to Enter or Reenter Holloman Air Force Base (HAFB)


1. This action is being taken in direct response to your actions. You had repeatedly threatened 
the lives of United Slates Air Force leadership, in April 2012, while on Holloman AFB you 
openly carried a firearm. In a reported incident the firearm was pointed at your wife in a 
threatening manner and then you turned the firearm on to yourself. In June 2012, you escaped 
from a military ward while confined for hospitalization at the Peak in Santa Teresa, New 
Mexico. During your hospitalization at the Peak you had searched the internet on a computer for 
body annor and purchasing of weapons.


2. Based upon your recent actions, 1 consider your continued presence on this installation 
detrimental to the orderly administration of the installation and to the well-being of its personnel. 
Eflective immediately upon receipt of this notice, you are ordered not to enter or reenter or be 
found within the limits of the United States military installation of HAFB, New Mexico, for an 
indefinite period.


3. If you fail to comply with this order, you will be in violation of Title 18, United States Code, 
§1382, which reads in part:


“Wlwever reenters or is found within any instaUation, after having been removed therefrom 


or ordered not to reenter by any officer or person in comnumd or charge thereof shall be fined 


under this title or imprisoned not more than 6 months, or both,"


4. Should you reenter or be found upon the limits of HAFB in violation of this order, without 
having received prior approval, you will be subject to detention by Security Forces for delivery 
to the appropriate civilian and military authorities.


5. If you are entitled to medical treatment at the Holloman AFB medical treatment facility, or 
require authorized use of other Holloman AFB services, you may enter to use such facilities only 
under the following conditions. In the event of an emergency, you may come to the main gate, 
inform the Security Forces that you are on the base barment list and request to be escorted to the 
clinic. On a regular scheduled medical or other military appointment, contact the agency in 
advance by calling to arrange escort to the appointment.


0o0«O 000176
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6. Thb order will remain in effect indellnitdy, nnlea* otherwise modified or revoked in 
writing by myself. If a compelling reason exists which you believe should be sufficient to 
justify mt^fication or tennination of this order, you may submit your justification to me, in 


writing, through the Defense Force Commander at 49th Security Forces Squadron, 750 First 
Street, Holloman AFB, NM, 88330-8032, for forwarding to the Commander, 49th Wing.


ANDREW A. CROFT 
Colonel, USAF 
Commander


1st Ind, DEVIN P. KELLEY 


MEMORANDUM FOR 49WG/CC


This is to certify that I, the undersigned, have received the forgoing order in writing and have 
read and fully understand the same. I understand that entry upon HAFB, in violation of this 
order, may result in civilian prosecution pursuant to 18 U.S.C. §1382. I further understand that 
in the event of a conviction, the maximum penalty prescribed may be imposed.


Received and signed theday of. 
letter and understand its contents.


2013. 1 have kept a copy of this


MEMORANDUM FOR 49 WG/CC 


CERTIFICATION:


This b to certify that I {Print)
the debarment letter to NAME, on.


DEVIN P. KELLEY 
(Signature)


^personally served a copy of
.2013.


Rank/Signature/Title


DoDIG 000177
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DEPARTMENT OF THE AIR FORCE
HeAOaUARTCIU 4*TH WMO (ACC) 


HOLLOMAN AIR FORCf ■AM. NIW HIXICO


HiS 29 2013
MEMORANDUM FOR DEVIN P. KELLEY


FROM: 49 WG/CC
490 First Street, Suite 1700 
Holloman AFB NM 88330-8277


SUBJECT: Order Not to Enter or Reentw Hollonum Air Force Base (HAFB)


1. This action is being taken in direct response to your actions. You had repeatedly threatened 
the lives of United States Air Force leadership. In April 2012, ^^le on Holloman AFB you 
openly carried a firearm. In a reported incident the firearm was pointed at your wife in a 
threatening manner and then you turned the firearm on to yourself. In June 2012, you escaped 
from a military ward while confmed for hospitalization at the Peak in Santa Teresa, New 
Mexico. During your hospitalization at the Peak you had searched the intern^ on a computer for 
body armor and purchasing of weapons.


2. Based upon your recent actions, I consider your continued {xesence on this installation 
detrimental to the orderly administration of the installation and to the well-being of its personnel. 
Effective immediately upon receipt of this notice, you are ordered not to enter or reenter or be 
found within the limits of the United States military installation of HAFB, New Mexico, for an 
indefinite period.


3. If you fail to comply with this order, you will be in violation of Title 18, United States Code, 
§1382, which reads in part:


“Whoever reenters or is found within any installation, after having been removed therefrom 


or ordered not to reenter by any officer or person in command or charge thereofshall be fined 


under this title or Uiqtrisoned not more than 6 months, or both."


4. Should you reenter or be found upon the limits of HAFB in violation of this order, without 
having received prior approval, you will be subject to detention by Security Forces for delivery 
to the appropriate civilian and military authorities.


5. If you are entitled to medical treatment at the Holloman AFB medical treatment facility, or 
require authorized use of other Holloman AFB services, you may enter to use such focilities only 
under the following conditions. In the event of an emergency, you may come to the main gate, 
inform the Security Forces that you are on the base barment list and request to be escorted to the 
clinic. On a regular scheduled medical or other military appointment, contact the agency in 
advance by calling to arrange escort to the iqjpointmenL
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6. This order win remaio in efTect indefhiitdy, unless otherwise modified or revoked in 
writing by myself. If a compelling reason exists which you believe should be sufficient to 
justify modification or tennination of this order, you may submit your justification to me, in 
writing, through the Defense Force Commander at 49th Security Forces Squadron, 7S0 First 
Street, Holloman AFB, NM, 88330-8032, for forwarding to the Commander, 49th Wing.


ANDREW A. CROFT 
Colonel, USAF 
Commander


1 St Ind, DEVIN P. KELLEY 


MEMORANDUM FOR 49 WG/CC


This is to certify that I, the imdersigned, have received the forgoing order in writing and have 
read and fully understand the same. I understand that entry upon HAFB, in violation of this 
order, may result in civilian prosecution pursuant to 18 U.S.C. §1382. I further understand that 
in the event of a conviction, the maximum penalty prescribed may be imposed.


Received and signed the day of 2013. I have kept a copy of this
letter and understand its contents.


DEVIN P. KELLEY 
(Signature)


MEMORANDUM FOR 49 WG/CC


CERTIFICATION:


nis is to certify that J (Prim) \ Uo
the debarment letter to NAME, on / Af>iC^ 2013.


^personalfy served a copy of


IN^-J U cSka ^
Rank/Signature/Title
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Exhibi;
Name:
Date: 1- /U AoPft 
m Q KSf jr-mgin^


Review of Devin Kelley's
Defense Manpower Data Center (DMDC) Installation Access Record 


Kelley Project 2018C004


On January 24, 2018, Mr. Scott G. Ulrich, Director, Physical Security/Law Enforcement (PSLE), 
Defense Human Resources Activity (DHRAy Defmse Manpower Data Center (DMDC),
Seaside, CA, provided DoD OIG a copy of Installation Access log entries associated to Devin 
Kelley.


Contact information for Mr. Scott G. Ulrich is; Work #;831-583-4081; Cell #: 
scotteulrich.civ@mail.mil.


On January 29,2018, SA Jeff Goodson conducted a joint review of the record with Mr. Ulrich to 
gain clarification as to the entries included in the report.


An explanation of report entries by Mr. Ulrich are as follows;


Under “Timeline of Credottial/Status Events,” the following items were noted. Included is an 
Agent Clarification Notation provided by Mr. Ulrich:


1. “August 11,2011; DOD credential issuance (Active Duty). Card was set to expire Augu^ 10, 
2014. Card was terminated September 4,2012.” AGENT NOTE - This entry refers to a new ID 
card issue to Devin Kelley.


2. “February 10, 2012 Update of phone numbo’.” AGENT NOTE - An update to Devin 
Kelley’s record reflecting the new phone number.


3. “April 2S, 2012: DBIDS credential issuance (Visitor) at Holloman AFB. Sponsored by Tessa 
Kelley.” AGENT NOTE - An update to Devin Kelley’s access record reflecting his being 
sponsored onto the installation by his spouse, Tessa Kelley.


4. “June 8, 2012; Remarks added to the person’s record from Holloman AFB by Operator, 
Towanda Worthy. Remarks: “**BOLO** HOLLOMAN AFB-CAUTION ARMED AND 
DANGEROUS-ESCAPED FROM MENTAL HOSPrrAL-6/7/12.” AGENT NOTE - An 
update by a base representative with the authority/i^jproval level to add information to Devin 
Kelley’s record in the installation access database reflecting the issued BOLO.


5. “December 12 2012: Record was accessed at Holloman AFB (probable manual lockup by 
guard on duty).” AGENT NOTE - It was explained that this entry most probably annotated an 
installation gate sentry checking to ascertain if Devin Kelley still had an active BOLO issued.


6. “March 30, 2013: Remarks added to the person’s record from Holloman AFB by Operator, 
Heather Ignacek. Remarks: “••BARRED FROM HAFB^^ IDV WAS DISCHARGED FROM 
USAF-CONTACT SF ASAP IF ACCESS ATTEMPTED- 3/30/13” (no alert status was 
added).” AGENT NOTE - An update by a base representative with the authority/approval level 
to add information indicating barment actions had b^ initiated against Devin Kdley. Mr.
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Ulrich opined that as this entry indicated "no alert status was added” This probably indicated 
wing leadership issued a verbal barment order with an racial written order to follow.


7. “March 31,2013; DBIDS credential issuance (Visitor) at Holloman AFB. Inadvertently 
initiated by Heather Ignacek; terminated 2 minutes later; Naithaan Williams was listed as 
sponsor.” AGENT NOTE - Mr. Ulrich opined that this entry indicated that Devin Kelley was 
being sponsored onto the installation by Naithaan Williams. After checking Devin Kelley’s 
name in the installation access records, the barment action was noted and the access request was 
denied.


8. “March 31,2013: Barred status issued at HoHoman AFB. Thomas Smith. Remarks: 
“Indefinitely Barred from Holloman AFB. •♦CAUTION** KELLEY is known to have a 
FIREARM and has threatened the lives of leadership as well as Security Forces. Member 
formally of 49 LRS. Barment Authority Col Croft 49 WG/CC - Begin date 29 Mar 2013 - 
Indefinite 49SFS/Reports and Analysis DSN 572-7251” (this remark was added on 26 Apr 2013 
to “Alert status”).” AGENT NOTE - Mr. Ulrich opined that this entry indicated 
receipt/signature of the official written barment package by wing leadership.


9. “April 9, 2013: Attempted access following barment status in DBIDS and was denied.” 
AGENT NOTE - Mr. Ulrich opined that Devin Kelley, or someone using his assigned ID 
credential, attempted to gain access to Holl(»nan AFB and was subsequently denied due to the 
existing barment.


10. “April 26, 2013; Remarks added from March 30, 2013 updated to: “BARRED INDEF- 
CAUTION POSS FIREARM, THREAT TO USAF MEMBERS & SFS” (this remark was added 
to personnel status).” AGENT NOTE - An update by a base representative with the 
au^CHity/approval level to add information to Devin Kelley’s record in the installation access 
database reflecting the new warning information.


11. “June 12 2014; Received termination of CAC credential and terminated credential in DBIDS 
(AGENT NOTE - Defense Biometric Identification System; is a Department of Defense (DoD) 
system developed by DMDC as a force protection program to manage personnel, property and 
installation access) reason code “lost or Stolen.” AGENT NOTE - Mr. Ulrich opin^ that this 
was a Real-Time Automated Personnel Identification System (RAPIDS) update reflecting that 
Devin Kdley’s ID card had been reported as lost or stolen.


12. “August 26 2015: Record Accessed at San Antonio AFB. Probable reason and outcome: 
manual lookup; “Deny” recommendation returned; no credential issued.” AGENT NOTE - Mr. 
Ulrich opined that Devin Kelley, or someone using his assigned ID credential, attempted to gain 
access to San Antonio AFB at the Visitor Contrd Center and was subsequently denied due to the 
existing barment.


13. “February 17 2016. Records accessed Hdloman AFB. Probable reason and outcome: 
manual lookup; “Deny” recommendation returned; no credential issued.” AGENT NOTE - Mr. 
Ulrich opined that Devin Kelley, ot srmieone using his assigned ID credential, attempted to gain
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access to Holloinan AFB at the Visitor Control Center and was subsequently denied due to the 
existing barment


14. “November 6, 2017. Armed and Dangerous; “Armed and Dangerous: Inadvertently added by 
AFSFC during lookup.” AGENT NOTE - An “inadvertenC update by a representative from 
the Air Force Security Forc^ Center with the authority/approval level to add information to 
Devin Kelley’s record in the installation access database. Mr. Ulrich opined this was an accident 
by srmteone looking at Devin Kelley’s access record.


Under “Statuses,” the following items were noted, 
provided by Mr. Ulrich:


Included is an Agent Clarification Notation


15. “March 29,2013. Barred; “Indefinitely Barred from Holloman AFB. Member to Out- 
process HAFB 31 Mar to 5 Apr 2013. After which barment becomes permanent. CAUTION 
KELLEY is known to have threatened the lives of leadership as well as Security Forces. Barment 
approval Col Croft 49 WG/CC.” AGENT NOTE - Mr. Ulrich advised that this was a status 
update in the system to Devin Kelley’s installation access privil^es.


16. “Updated on April 26, 2013 to “Indefinitely Barred from Holloman AFB. **CAUTION** 
KELLEY is known to have a FIREARM and has threatened the lives of leadership as well as 
Security Forces. Member formally of 49 LRS. Barment Authority Col Croft 49 WG/CC - Begin 
date 29 Mar 2013 - Indefinite 49SFS/Reports and Analysis DSN 572-7251.” AGENT NOTE - 
Mr. Ulrich advised that this was a status update in the system to Devin Kelley’s installation 
access privileges.
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 1              IN THE UNITED STATES DISTRICT FOR

                THE WESTERN DISTRICT OF TEXAS

 2                  SAN ANTONIO DIVISION

 3    JOE HOLCOMBE, et al.,   )   NO. 5:18-CV-00555-XR

                              )

 4                            )   Consolidated with:

      Plaintiffs,             )   5:18-cv-00712-XR (Vidal)

 5                            )   5:18-cv-00881-XR (Uhl)

                              )   5:18-cv-00944-XR (Ramsey)

 6       vs.                  )   5:18-cv-00949-XR (McNulty)

                              )

 7                            )   5:18-cv-00951-XR (Wall)

      UNITED STATES OF        )   5:18-cv-01151-XR (Amador)

 8    AMERICA,                )   5:19-cv-00184-XR (Brown)

                              )   5:19-cv-00289-XR (Ward)

 9                            )   5:19-cv-00506-XR (Workman)

      Defendant.              )   5:19-cv-00678-XR (Colbath)

10                            )   5:19-cv-00691-XR (Braden)

                              )   5:19-cv-00706-XR (Lookingbill)

11                            )   5:19-cv-00714-XR (Solis)

                              )   5:19-cv-00715-XR (McKenzie)

12                            )   5:19-cv-00805-XR (Curnow)

                              )   5:19-cv-00806-XR (Macias)

13   _____________________________________________________

14                 VIDEOTAPED DEPOSITION OF

15          LIEUTENANT COLONEL ROBERT C. BEARDEN

     _____________________________________________________

16

17              PURSUANT TO NOTICE, the above-entitled

18    deposition was taken on behalf of the Plaintiffs at

19    Peterson Air Force Base, 135 Dover Street, Building

20    350, Suite 2068, Colorado Springs, Colorado, on

21    January 16, 2020, at 3:15 p.m., before Dawn Gage, a

22    Professional Court Reporter and Notary Public within

23    and for the State of Colorado.

24

25

0002

 1   APPEARANCES OF COUNSEL

 2   On Behalf of the Plaintiffs

     Joe Holcombe, et al.:

 3

         JAMAL K. ALSAFFAR, ESQ.

 4       Whitehurst, Harkness, Brees, Cheng, Alsaffar,

         Higginbotham & Jacob, PLLC

 5       7500 Rialto Boulevard

         Building Two, Suite 250

 6       Austin, Texas 78735

         (512) 476-4346

 7       jalsaffar@nationaltriallaw.com

 8

         JUSTIN B. DEMERATH, ESQ.

 9       O'Hanlon Demerath & Castillo

         808 West Avenue

10       Austin, Texas 78701

         (512) 494-9949

11       jdemerath@808west.com

12       GEORGE LeGRAND, ESQ. (Telephonic Appearance)

         LeGrand & Bernstein

13       2511 North St. Mary's Street

         San Antonio, Texas 78212

14       (210) 733-9439

         glassistant@legrandandbernstein.com

15

         CHELSIE KING GARZA, ESQ. (Telephonic Appearance)

16       The Webster Law Firm

         6200 Savoy Drive, Suite 150

17       Houston, Texas 77036

         (713) 581-3900

18       cgarza@thewebsterlawfirm.com

19       DENNIS PEERY, ESQ. (Telephonic Appearance)

         CRAIG BETTIS, ESQ. (Telephonic Appearance)

20       Tyler & Peery

         5822 West, I-10

21       San Antonio, Texas 78201

         (210) 774-6445

22       d.peery@tylerpeery.com

         c.bettis@tylerpeery.com

23

24

25

0003

 1   On Behalf of the Defendants

     United States of America:

 2

         AUSTIN L. FURMAN, ESQ.

 3       U.S. Department of Justice

         Civil Division

 4       P.O. Box 888

         Washington, DC 20044

 5       (202) 616-4272

         austin.l.furman@usdoj.gov

 6

      On Behalf of the United States Air Force:

 7

         JEFFREY C. PHILLIPS, ESQ. (Telephonic Appearance)

 8       United States Air Force

         1500 W. Perimeter Road, Suite 1700

 9       Andrews Air Force Base, Maryland 20762

         (240) 612-4620

10       jeffrey.c.phillips14.mil@mail.mil

11

     Also Present:  Tom Rowles, Videographer

12

13                   INDEX OF EXAMINATION

14   DEPONENT: LIEUTENANT COLONEL ROBERT C. BEARDEN

     EXAMINATION                                     PAGE

15   BY MR. ALSAFFAR:                                   9

     BY MR. FURMAN:                                   211

16

17

18
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20

21

22

23

24
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 1                     INDEX OF EXHIBITS

 2   EXHIBIT              DESCRIPTION                  PAGE

 3   Exhibit 1     Notice of Deposition                 41

                   Pages: 5

 4

     Exhibit 2     Biography United States              42

 5                 Air Force, Lieutenant Colonel

                   Robert C. Bearden

 6                 Pages: 2

 7   Exhibit 3     Work Paper on Interview of           44

                   Lt. Col Robert Bearden, USAF

 8                 Investigation of Devin Kelley

                   Project 2018C004

 9                 Pages: 3

10   Exhibit 4     Duty Status Change                   50

                   Pages: 2

11

     Exhibit 5     Biography                            43

12                 Colonel Robert C. Bearden

                   United States Air Force

13                 Pages: 2

14   Exhibit 6     (Not marked.)                        --

15   Exhibit 7     Department of the Air Force          60

                   Memorandum for 49 Logistics

16                 Readiness Sq

                   From: AFOSI Detachment 225

17                 Det 225 640 Delaware Ave

                   (Bldg 293) Holloman AFB,

18                 NM 88330

                   Date: 15-Jun-2011
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 1   DEPOSITION OF LIEUTENANT COLONEL ROBERT C. BEARDEN

 2

 3                     January 16, 2020

 4

 5              THE VIDEOGRAPHER:  Good afternoon.  We

 6    are now on the record.  Here begins Video No. 1 in

 7    the deposition of Colonel Robert Bearden testifying

 8    in the matter of Joe Holcolmbe, et al., versus

 9    United States of America for the United States

10    District for the Western District of Texas, San

11    Antonio Division.

12              Today's date is January 16, 2020, and the

13    time on the video monitor is 3:15.  Your

14    videographer today is Tom Rowles and I'm

15    representing Esquire Deposition Solutions.

16              Will counsel and all present please

17    identify themselves and state whom you represent.

18              MR. ALSAFFAR:  Jamal Alsaffar, for the

19    Plaintiffs.

20              MR. DEMERATH:  Justin Demerath, for the

21    Plaintiffs.

22              MR. FURMAN:  Austin Furman for the

23    Defendant, United States.

24              THE VIDEOGRAPHER:  And on the phone.

25              MR. LeGRAND:  George LeGrand for the
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 1    Plaintiffs.

 2              MR. PEERY:  Dennis Peery for the

 3    Plaintiffs.

 4              MR. BETTIS:  Craig Bettis for the

 5    Plaintiffs.

 6              MS. GARZA:  Chelsie Garza for the

 7    Plaintiffs.

 8              LT. COL PHILLIPS:  Lt. Col Jeff Phillips

 9    for the Air Force.

10              THE VIDEOGRAPHER:  Okay.  Thank you.  The

11    court reporter today is Dawn Gage and she may now

12    swear in the deponent.

13          LIEUTENANT COLONEL ROBERT C. BEARDEN,

14   having been first duly sworn according to law, was

15   examined and testified under oath as follows:

16                       EXAMINATION

17   BY MR. ALSAFFAR:

18         Q.   Good afternoon, Colonel.  How are you

19   doing?

20         A.   Good, thanks.

21         Q.   My name is Jamal Alsaffar.  And we just

22   met today, didn't we?

23         A.   Yes.

24         Q.   Just so you know who I am, I represent

25   the families of the Sutherland Springs First Baptist
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 1   Church shooting that occurred on November 5th, 2017,

 2   in Sutherland Springs, Texas.

 3         A.   Okay.

 4         Q.   And I want to ask you just a little bit

 5   of background questions, and before I do, I just

 6   want to go into a little bit about what a deposition

 7   is.

 8          Have you ever had a deposition taken before?

 9         A.   I have once.

10         Q.   Okay.  And what was that in?

11         A.   It was a car accident that I was

12   involved in when I was a teenager.

13         Q.   Okay.  What I'd like to do is just make

14   sure you feel comfortable with some of the ground

15   rules.

16         A.   Okay.

17         Q.   And I'm sure Mr. Furman went over this a

18   little bit with you, as well, but -- but I want to

19   make sure that you feel comfortable with what those

20   are.

21          First of all, you just took an oath.  And I

22   know we're sitting in a conference room, but I want

23   to make sure you understand the importance and

24   weight of that oath.

25         A.   Yes.
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 1         Q.   You understand that the oath that you

 2   just took is the same oath that you would have taken

 3   if we were in a court of law before a judge and jury

 4   with the same penalties of perjury if you don't tell

 5   the truth; do you understand that?

 6         A.   Correct, yes.

 7         Q.   Okay.  And you're prepared to tell the

 8   whole truth as you know it, under oath today,

 9   correct?

10         A.   Yes.

11         Q.   Okay.  Now, let me talk to you a little

12   bit about, you know, what a deposition is and some

13   of the ground rules.

14          Anytime you need a break, just let me know.

15   Generally, we take a break every hour or so at a

16   reasonable stopping point.  Certainly, if you need

17   it for another reason, just let me know --

18         A.   Okay.

19         Q.   -- and we'll come to a -- we'll come to

20   a stop.

21         A.   Okay.

22         Q.   We'll try to finish whatever area of

23   question I'm on, and then we'll -- we'll let you

24   have that.  So you don't have to sit here for hours

25   at a time if you don't -- unless you want to.
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 1          Second, even though we have a court reporter

 2   and even though we have a video -- videographer

 3   videoing your testimony, please try to let me finish

 4   my questions before you answer.  Okay?

 5         A.   Okay.

 6         Q.   What I mean by that is, in your -- you

 7   can -- in a normal conversation, you're going to

 8   know what my question is before I'm really done with

 9   it and you're ready to answer, and that'd be fine in

10   a normal conversation.

11          But in -- in this setting, we want to make

12   sure that your answers are accurate.  And -- and to

13   do that, we need to make sure my question gets out

14   first.  Okay?

15         A.   I understand.

16         Q.   And that helps our Madam Court Reporter,

17   because she can't take two conversations down at the

18   same time -- well, she probably could, but most

19   normal ones can't.  Okay?  Fair enough?

20         A.   Fair.

21         Q.   So if -- the reason I say that, too, is

22   that in a normal conversation, if I -- if I put my

23   hand out (indicating) and say, Let me finish, or

24   something along those lines, Boy, that's -- like,

25   that's a rude person.
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 1          In this setting, I might do that.  And that's

 2   not intended to be rude, it's actually intended to

 3   make sure that your testimony is accurate.  Okay?

 4          So sometimes I may just put my hand out just

 5   to say, Hey, I'm still -- let me finish.

 6          There's another element at work here -- where

 7   are you originally from, by the way?

 8         A.   I grew up in Oklahoma.

 9         Q.   Okay.  Well, then you kind of

10   understand.  I'm from Texas.  We don't always talk

11   as fast as other people.  And it can be sometimes

12   frustrating to wait for us to get done with our

13   question.

14          And so that may be an element, too.  I may

15   just put my hand out, let you know, I'm almost done

16   (indicating) before you can answer.  All right?

17         A.   Okay.

18         Q.   Along those same lines, I'll try not to

19   interrupt you.  And if I do, or if you feel like I'm

20   cutting you off -- it's not intentional, by the

21   way -- but if you feel like I'm doing that, please

22   feel free to tell me, Hey, sir, I've still got a

23   little bit more to say and I will let you -- let you

24   talk.  All right?

25         A.   Okay.
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 1         Q.   And if you don't understand a question

 2   of mine, let me know.  It's very important to me,

 3   actually, that you understand these questions in

 4   this case.  And that you understand what I'm asking

 5   you because this is a very important matter.

 6          And your testimony is very important to me,

 7   to these families and to the case.  So if you don't

 8   understand it, please let me know so I can make sure

 9   you do.  All right?

10         A.   All right.

11         Q.   By the same token, then, can we get an

12   agreement that I do ask you a question, you don't

13   ask me to rephrase it and you answer, I can assume

14   that you both understood my question and that the

15   answer you gave was as -- a full answer to that

16   question, so I can move on?

17         A.   Yeah, that's fair.

18         Q.   The only other thing is head nods and

19   uhs-huhs, right?  There may be an occasion -- you're

20   doing a good job so far -- but there may be an

21   occasion were you just nod your head in agreement or

22   in disagreement, or you say uh-huh or yep or

23   something along those lines, and Madam Court

24   Reporter here will put down, Witness nods head or

25   "u-h, u-h" and -- and that's it.
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 1          And even though everyone in the room and the

 2   video may understand what you mean, again, going

 3   back to really caring about the accuracy of your

 4   testimony, I may, from time to time, say, Colonel,

 5   was that a yes?  Was that a no?

 6          And again, that would be rude normally, but

 7   that's not my intention.  It's to make sure that

 8   I -- we get your testimony accurately down on paper.

 9         A.   That's fair.

10         Q.   Is that fair?  Okay?

11         A.   Fair.

12         Q.   Enough with that boring stuff.  Let

13   me -- let me ask you a little bit about your

14   preparation, if you don't mind --

15         A.   Sure.

16         Q.   -- for this deposition.  Can you tell me

17   what you reviewed in preparation for this

18   deposition?

19         A.   So, Mr. Furman and I went over some of

20   the documents yesterday, some of the memoranda that

21   I had signed, charge sheet that I had signed.  Email

22   traffic from the legal office back to me.  And those

23   kinds of things.

24         Q.   Okay.  And you said you -- you reviewed

25   these documents yesterday?
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 1         A.   Yes.

 2         Q.   Did you review them in person with

 3   Mr. Furman?

 4         A.   I did.

 5         Q.   Okay.  Now, I'm not asking you to tell

 6   me what you talked about because that's between you

 7   and the attorney, but prior to that, had you been

 8   sent any documents to look at via email or other

 9   format to review in preparation for your deposition?

10         A.   I had not.

11         Q.   Okay.  So the entire universe of

12   documents you reviewed was yesterday in person given

13   to you by Mr. Furman?

14         A.   That's correct.

15         Q.   Okay.  In terms of people you met with

16   in preparation for your deposition, who did you meet

17   with?

18         A.   I met with Mr. Furman.

19         Q.   Anybody else?

20         A.   No.

21         Q.   Did you talk about anybody else in the

22   Air Force or otherwise, not including Mr. Furman,

23   about your deposition or about the case and your

24   involvement in it prior to taking this deposition?

25         A.   I did.
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 1         Q.   Okay.  Can you tell me about that?

 2         A.   So the Air Force legal office originally

 3   contacted me and said, Hey, we're going to need to

 4   schedule a deposition.  I shot a note to my

 5   commander letting him know that I'll be doing a

 6   deposition.

 7          And I also shot one to our judge advocate

 8   there at the Air Force academy.  At the time, I

 9   assumed it was going to occur there at the academy,

10   so I wanted him to be aware that it -- you know, if

11   it was going to be on his facility.

12          And then I had a conversation with, you know,

13   my commander, the chief and the director of staff,

14   our small group, that, Hey, I'm going to be out.

15   I've got to do this deposition, you know, so...

16         Q.   In any of those conversations -- I'm

17   sorry, those communications, did you discuss the

18   factual matter that you'd be testifying on?

19         A.   Only -- only that it was related to

20   Airman Kelley and that I was squadron commander at

21   the time when he was at Holloman.

22         Q.   Okay.  Did they respond to that in any

23   way relating to subject matter of the case or the

24   testimony?

25         A.   No.
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 1         Q.   Okay.  And let me ask you --

 2          MR. ALSAFFAR:  Actually, Austin -- or,

 3   Mr. Furman, I'm sorry, can you just read into the

 4   record for me the documents that you reviewed with

 5   Colonel Bearden in preparation for his deposition?

 6          MR. FURMAN:  I can do that and I can give you

 7   a copy of this was of the debarment request has a

 8   DoD IG Bates of 180, but no USA Bates.

 9          We also reviewed USA15086 through 92, the

10   Devin Kelley charge sheet.  USA14963, letter to 49th

11   Wing Commander dated July 26th, 2012.

12          USA 14860, letter to 49th Wing Commander

13   dated August 15th, 2012.  USA 13356 through -59,

14   Report of Result of Trial.

15          USA 13360, Recommendation Regarding Security

16   Clearance dated November 14th, 2012.  A Duty Status

17   Change document that doesn't have a Bates.  Here's a

18   copy.

19          (Document tendered.)

20          MR. ALSAFFAR:  Do you know what -- this copy

21   you're handing me doesn't have a Bates or a DoDIG

22   number on it, so has this been produced?

23          MR. FURMAN:  I'm sure it has, yes.

24          MR. ALSAFFAR:  Okay.  Do you know what it is?

25   What the production number is, Bates number is?  In
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 1   other words, I know this one doesn't have one on it,

 2   but do you know what the Bates number is?

 3          MR. FURMAN:  I don't.

 4          MR. ALSAFFAR:  Okay.

 5          MR. FURMAN:  He also reviewed USA14704

 6   through -709, the Letter of Reprimand dated

 7   April 17th, 2012.  And lastly, USA 17623 through

 8   -25, Pretrial Confinement memo.

 9          MR. ALSAFFAR:  Okay.

10         Q.   (By Mr. Alsaffar)  Is it okay to refer

11   to you as Colonel Bearden?

12         A.   Sure.

13         Q.   That's your current rank, correct?

14         A.   That's correct.

15         Q.   Okay.  Colonel, can you tell us what

16   your current employment situation is with the Air

17   Force?

18         A.   So, I'm the Vice Commander in the 10th

19   Air Base Wing at the United States Air Force

20   Academy.

21         Q.   How long have you been there?

22         A.   About 18 months.

23         Q.   All right.  And can you tell us what

24   time period you were stationed at Holloman Air Force

25   Base in New Mexico?
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 1         A.   Sure.  I was there from June of 2012 to

 2   June of 2014.

 3         Q.   And what was your position while you

 4   were at Holloman Air Force Base from June of 2012 to

 5   June of 2014?

 6         A.   Correct.  I was the commander of the

 7   49th logistics readiness squadron.

 8         Q.   All right.  And how would you describe

 9   your job duties and responsibility as commander of

10   the Logistics Readiness Squadron at the 49th?

11         A.   All right.  So, I was responsible for

12   the morale, health, welfare of that unit.  And that

13   unit -- that unit's mission, which was to provide

14   logistics support to the 49th Wing and it's units.

15         Q.   And who was the person immediately above

16   you in your chain of command in terms of supervisory

17   authority?

18         A.   That was Colonel Kevin Bennett.  He was

19   the 49th Mission Support Group Commander.

20         Q.   Kevin Bennett, 49th Mission Support

21   Group Commander?

22         A.   Correct.

23         Q.   And what was his rank?

24         A.   Colonel.

25         Q.   Colonel.  Okay.  And who was above him
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 1   in the chain of command?

 2         A.   Colonel Andy Croft, or Andrew Croft, is

 3   the 49th Wing Commander.

 4         Q.   Who was above Colonel Croft in your

 5   chain of command at the time you were at Holloman

 6   Air Force Base?

 7         A.   I honestly don't remember.

 8         Q.   Okay.  What was the position?

 9         A.   So, yeah.  So he would have a numbered

10   Air Force commander, a three-star commander and a

11   four-star at Air Combat Command.

12         Q.   So there would be a -- when you say

13   "numbered Air Force," I believe this number was

14   12th?

15         A.   Right.

16         Q.   So 12th Air Force.  And you said that

17   would be a one-star general?

18         A.   So typically, that's a three-star.  Or,

19   I think -- I think then it was a three-star --

20         Q.   Okay.

21         A.   -- and now it may not be.  And then the

22   Air Combat Command Commander is a four-star.

23         Q.   Okay.  Air Combat Commander, ACC, would

24   be the one supervisory commander above the 12th Air

25   Force Commander?
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 1         A.   Correct.

 2         Q.   And who's above the ACC?

 3         A.   So the chief of staff of the Air Force

 4   and the Secretary of the Air Force.

 5         Q.   Secretary is over the chief of staff,

 6   right?

 7         A.   Correct.

 8         Q.   And the Secretary of Air Force reports

 9   to the President?

10         A.   That's correct.

11         Q.   Okay.  All right.  Thank you for taking

12   me through -- the chain of command is always

13   important for us to understand in these situations.

14          All right.  Now, who was immediately below

15   you under your command in a supervisory level while

16   you were at Holloman Air Force Base?

17         A.   So I had several subordinates.  I had

18   several flight commanders.  So squadron

19   organization, you have the commander and then you

20   have the flights.

21          For example, a fuels flight, a

22   material-management flight.  A vehicle-management

23   flight.  So there were four or five, I don't

24   remember, flight commanders that worked for me.

25         Q.   Okay.
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 1         A.   I had a senior enlisted leader, a chief,

 2   E-9, that was the squadron chief that worked for me.

 3   A major, who was the operations officer, squadron

 4   operations officer that worked for me.

 5          The First Sergeant, who was, you know, my

 6   advisor on enlisted discipline and those kinds of

 7   issues.  And then my secretary.  And I think that's

 8   it for the subordinates that I had.

 9         Q.   Okay.  Okay.  Thank you for that.  What

10   was the rank of the four or five flight commanders,

11   what was their rank generally?

12         A.   They tend to be first lieutenants or

13   captains.

14         Q.   And then, what is generally the rank of

15   the squadron chief?

16         A.   Chief Master Sergeant, E-9.

17         Q.   And then you said you had major -- a

18   major level of -- as a squadron's operations

19   officer, did I get that right?

20         A.   Correct.

21         Q.   Okay.  And that was the rank of major?

22         A.   Rank of major, duty title, operations

23   Officer.

24         Q.   Okay.  Thank you.  Thank you for that.

25   And you were describing -- you described for me a
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 1   little bit -- well, I think you described fairly

 2   what your -- your responsibilities were when you

 3   were a commander of the -- can we just call it "LRS"

 4   for Logistics Readiness Squadron for the rest of

 5   this deposition?

 6         A.   Yes.

 7         Q.   Okay.  Be on the same page, and I'll try

 8   to do that and make sure we make it as efficient as

 9   possible.

10          You've already given me a description of your

11   job responsibilities while you were a commander of

12   the 49th LRS at Holloman Air Force Base.  So, what I

13   would like to do is just ask you a couple of quick

14   questions about your background.

15          First of all, while you were squadron --

16   excuse me, while you were the commander of the LRS

17   49th division at Holloman Air Force Base, you

18   were -- you were at all times, a federal employee of

19   the federal government, correct?

20         A.   Correct.

21         Q.   And while you were a commander at

22   Holloman Air Force Base, you were working within the

23   course and scope of your employment for the federal

24   government, correct?

25          MR. FURMAN:  Objection; legal conclusion.
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 1   You can answer.

 2          MR. ALSAFFAR:  You can answer.

 3         A.   Yes.

 4         Q.   (By Mr. Alsaffar)  Oh, one thing I did

 5   not tell you about deposition ground rules.  We both

 6   may object during the deposition, that's normal.

 7   You are still required to answer the question.

 8          And you -- normally, you'll hear an objection

 9   sound like "objection; form," something along those

10   lines.  And that's just some legal stuff we have to

11   do to preserve the record.

12          It doesn't mean that you cannot answer the

13   question; in fact, you still should answer the

14   question.

15          The only time you shouldn't answer a question

16   is if he specifically instructs you and says,

17   Colonel Bearden, I'm instructing you not to answer

18   that question.  Does that make sense?

19         A.   I understand.

20         Q.   Okay.  All right.  And I apologize, I

21   didn't tell you that.

22          Now, can you tell -- can you give me your

23   understanding of why you're testifying today?

24         A.   So, Airman Devin Kelley was assigned to

25   my unit subsequent to his service in the Air Force.
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 1   He committed some heinous crimes.

 2          And now, you know, the various survivors and

 3   families of those that were killed and injured are

 4   suing in a civil proceeding for damages.

 5          And being that I was his commander at the

 6   time you-all are interested in, I'm sure, how I

 7   handled that, what I did and why I did it.

 8         Q.   Okay.  Well, that's pretty good --

 9   that's a pretty good summation.

10          And when did you first become aware of what

11   happened to these families in that little church in

12   Sutherland Springs, Texas?

13         A.   So I think it was the day of, I got a --

14   if I remember right, it was a text message from one

15   of my former folks, or an email, saying, Sir, wasn't

16   this Airman Kelley in our unit?  And that's the way

17   I learned about it.

18         Q.   Okay.  And who was it that -- who did

19   you think it was that texted you?

20         A.   I think it was Nathan McLeod-Hughes, who

21   was my operations officer at the time that I was the

22   commander.

23         Q.   I got a chance to meet Major Hughes and

24   talk to him about this case, as well --

25         A.   Right.
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 1         Q.   -- recently.  Did you -- when -- when

 2   Major Hughes contacted you after the shooting, did

 3   he remember who Devin Kelley was?

 4         A.   So, as I recall, he sent something to me

 5   saying, Hey, Sir, isn't this Airman Devin Kelley?

 6   And then I shot a note to my former First Sergeant,

 7   then Chief Wolfe, and said, Hey, isn't this Devin

 8   Kelley, you know, our Devin Kelley?

 9         Q.   Yeah.

10         A.   And then he said yes --

11         Q.   And your --

12         A.   -- the fact it was.

13         Q.   See, I did it wrong.  I interrupted you.

14   I apologize.  You mentioned First Sergeant Wolfe,

15   that's First Sergeant Tracy Wolfe, correct?

16         A.   That's correct.

17         Q.   Okay.  And First Sergeant Tracy Wolfe

18   was your First Sergeant at Holloman Air Force Base

19   while Devin -- when Devin Kelley was on that base,

20   correct?

21         A.   That's correct.

22         Q.   Okay.  Did you have any -- did you have

23   a memory of Devin Kelley when you heard about this

24   shooting?

25         A.   I did.  So, I -- I remembered seeing him
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 1   in our holding cell there at Holloman.  And I

 2   remembered seeing him when he came back from prison

 3   at Mira Mar and did, I guess, what you would call,

 4   you know, the final exit interview with me.  It was

 5   my final chance to talk to him before he was

 6   released from the Air Force.

 7         Q.   And I just want to make sure that the

 8   record is clear is that, you remembered specifically

 9   meeting in person with Devin Kelley at the holding

10   cell in Holloman Air Force Base in 2012?

11         A.   That's correct.

12         Q.   And you also remember meeting personally

13   with Devin Kelley when he was -- when he served --

14   finished out his prison sentence at Mira Mar and was

15   returned back to Holloman Air Force Base for

16   out-processing; is that --

17         A.   That's correct.

18         Q.   Okay.  And when you were told about the

19   mass shooting that he committed in Sutherland

20   Springs at that church, did you immediately

21   remember, oh, I remember meeting with him on those

22   occasions and I remember who he was?

23         A.   Yes.

24         Q.   Okay.  And did you remember anything

25   else about Devin Kelley, other than those two
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 1   in-person meetings that you had with him?

 2         A.   No.  I mean, I remember his -- his case

 3   and, you know, things associated with it.

 4         Q.   So that's what I want to know.  I would

 5   just like to know what your independent recollection

 6   was of Devin Kelley's case and the things associated

 7   with it, as you put it.  Can you tell what that was?

 8         A.   Sure.  I remembered that, you know, this

 9   was an airman that we had -- after I took command

10   that, you know, I met with in the -- the holding

11   cell.

12          My -- my memory was flawed.  I thought that

13   he had -- at the time, I was thinking that he had

14   previously been convicted, but after reviewing the

15   documents, I now remember that, no, I served him the

16   charges and then -- then he was convicted.

17          And that, you know, he went to Mira Mar,

18   served his prison sentence.  Came back to the unit

19   and then was discharged and sent to the -- back to

20   civilian life.

21         Q.   Um-hum.

22         A.   The thing that -- your specific question

23   about, you know -- I think if I understand,

24   you're -- you're interested in what went through my

25   mind when I heard that this was him.
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 1          And that was that I remember him being in my

 2   office and me telling him, essentially, Look, you've

 3   paid your debt to society.

 4         Q.   Right.

 5         A.   And you're leaving the Air Force, but

 6   you can go make something of yourself.  And I don't

 7   remember the -- the words, but that was the memory

 8   that when I heard about this horrific incident.

 9          That's what came to mind was me telling him

10   that on the day that we finally out-processed him

11   out of the Air Force.

12         Q.   And what do you remember about the --

13   the time period while you were commander of the 49th

14   LRS at Holloman, the time period when Devin Kelley

15   was actually being investigated and prosecuted on

16   your base; do you -- do you remember that period?

17         A.   Actually, very little.  So, you know,

18   I -- I took command on the 30th of June.  I remember

19   that because that was my anniversary.

20          So I took command on my wedding anniversary

21   and then I relinquished command two years later on

22   my anniversary, so I remember those two dates.

23          But aside from that, my -- my association

24   with Airman Kelley at the time was really limited to

25   two in-person incidents, separated by a time that he
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 1   was in prison.

 2          And so, you know, everything else, all my

 3   other dealings were, you know, paperwork that First

 4   Sergent's working with the legal office, you know,

 5   Hey, Sir, we need you to sign this, we need -- you

 6   know, we need to -- legal office, Hey, Colonel

 7   Bearden, you need to read, you know, these charges

 8   to him.

 9          That's the incident where I met him in the

10   holding cell, you know, those kinds of things.  So

11   pretty limited interactions with him as an

12   individual.

13         Q.   And when you say, Read these charges to

14   him, you're talking about the point at which he was

15   indicted with charges, but yet to be tried of those

16   charges?

17         A.   That's correct, yes.  So I had to --

18   they gave me -- it's, essentially, a script that I

19   had to read to him saying, Hey, you're being charged

20   with the following.  We had to sign it.  And then,

21   you know, his court-martial followed those charges.

22         Q.   And the time that you took command of

23   Holloman Air Force Base was June 30th, 2012, by that

24   time, you're aware that Devin Kelley had already had

25   multiple accusations of domestic abuse and assault
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 1   of -- of -- abuse of a child levied against him; you

 2   knew that, right?

 3         A.   Actually, I -- I didn't.  I knew that we

 4   had an airman that was in the holding cell in

 5   pretrial confinement, as we call it.  And that there

 6   was going to be charge -- a court-martial for him.

 7          But the specificity of what he had done and

 8   that kind of thing, no, at my change of command, I

 9   wasn't aware of those details.

10         Q.   How did you -- how were you made aware,

11   Colonel, of, when you came to the Holloman Air Force

12   Base command June 30, 2012, how were you made aware

13   of Devin Kelley's situation?

14         A.   So, I don't remember for sure.

15         Q.   Okay.

16         A.   My turnover with my predecessor was

17   pretty limited, which isn't uncommon.  Typically,

18   you know, we keep those fairly short, and tell --

19   you tell the inbound commander, you know, Hey, this

20   is -- these are some of the big issues and that kind

21   of thing.

22          I assume -- I don't remember this, but I

23   assume that Frank Marconi, who was my predecessor,

24   you know, told me, Hey, you've got a -- an airman in

25   pretrial confinement and, you know, legal and the
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 1   First Sergeant will get you caught up on the

 2   details, you know, but I honestly, I don't remember

 3   how I got the specificity of what he had been

 4   charged with.

 5          Certainly, when it came to, you know, the day

 6   where legal came and said, All right, sir, you need

 7   to go to the holding facility and you need to read

 8   him these charges; well, certainly, at that time, I

 9   would have been aware of the details because I had

10   to read to him what he was charged with.

11         Q.   Okay.  So, you -- when we see the charge

12   sheet, those are the charges and the indicted and

13   specifications against Devin Kelley, that's what's

14   listed on there?

15         A.   That's correct.

16         Q.   Right?  And so, we've gone through the

17   indictment process at that part.  And the next step

18   is the trial process, right?

19         A.   That's correct.

20         Q.   So when you were doing that with Devin

21   Kelley at the point as the commander at Holloman Air

22   Force Base, you-all -- you knew and the base knew at

23   that point that you-all -- you had reasonable

24   grounds to believe that he had committed those

25   offenses so that they could now go to trial?
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 1         A.   I would only correct a couple things:

 2   One, you said that, you know, I was the commander of

 3   Holloman Air Force Base, I -- I wasn't, of the LRS.

 4          And that certainly I knew, but to go so far

 5   as to say that the base knew, you know, I -- from me

 6   doing that, I can't -- I don't think that's a -- a

 7   logical leap to assume that the base knew that that

 8   was the case.

 9         Q.   I think those are two fair points, so if

10   you don't mind, I'm going to correct my mistake so

11   that your testimony is clear.  So I'll limit it

12   to -- to you --

13         A.   Okay.

14         Q.   -- and I want to correct the way I

15   phrased your -- we've been taking so many folks at

16   various levels that when that happens, I want to

17   encourage you to correct me, and I appreciate when

18   you do because then I can actually get it more

19   accurate for the record.

20         A.   Oh, absolutely.

21         Q.   And I thank you for that.

22          So when -- so at that point when you were

23   meeting with Devin Kelley the first time, shortly

24   after June 30, 2012, you, as the commander of the

25   49th LRS at that point had reasonable grounds to
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 1   believe that he had committed those offenses charged

 2   against him and you were -- you-all were getting

 3   ready for the trial?

 4         A.   That's correct.

 5         Q.   Okay.  And you had -- you had

 6   mentioned -- I think you had mentioned just a minute

 7   ago -- and it was going to be in my next question,

 8   so I think you were just a step ahead of me -- was,

 9   I think you stated that to get up to speed, so to

10   speak, on what Devin Kelley's situation was when you

11   were told that you had to go meet him in the

12   confinement facility, that you spoke with your First

13   Sergeant and -- and legal --

14         A.   Um-hum.

15         Q.   -- to try to get up to speed; did I get

16   that correctly?

17         A.   That -- so, close.  Certainly, legal

18   came to me and, you know, and they said, All right.

19   Here's this -- this is how this is going to go.

20          You know, the unique thing is that, as a

21   squadron commander, this isn't something that you

22   would have normally done.  In fact, that's the only

23   time in two separate times being in command that

24   I've ever done that.

25          And so the legal advice and guidance on how
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 1   this needs to go, the specificity of you have to

 2   read every word to him, you know, this has to be

 3   done in his presence, all of that.  So -- so, they

 4   came to me with this is -- this is how this needs to

 5   happen.

 6         Q.   Okay.  And when you say legal came to

 7   you, you're talking about the staff judge

 8   advocate --

 9         A.   That's correct.

10         Q.   -- office.

11         A.   Yes.  The staff judge advocate office at

12   49th Wing at Holloman, one of their lawyers came to

13   me and said, Okay.  This is how this needs to

14   proceed.

15         Q.   Do -- do you happen -- and by the way,

16   we have that document, it's right here (indicating)

17   in this horribly large-looking file, and we'll go

18   through it.

19          And -- but do you just happened to remember

20   from memory who that staff judge advocate was?

21         A.   I don't.  I -- I remember it being a

22   male.

23         Q.   Okay.  And the -- you said the -- I

24   think the other person who helped you with this was

25   the First Sergeant?
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 1         A.   Right.

 2         Q.   Was it Tracy Wolfe?

 3         A.   Correct, yes.  So, Sergeant Wolfe was my

 4   First Sergeant.  And -- in a -- in a squadron, that

 5   First Sergeant is working back and forth with legal

 6   getting things in order, bringing them to the

 7   commander.

 8          So, oftentimes, in legal situations where

 9   you're dealing with something with an airman, that's

10   the person that's going between with.

11          If my memory serves, though, for this

12   specific, you know, incident where I'm going to meet

13   with him, if I remember right, legal actually came

14   to see me and say, Okay, sir, here's what you have

15   to do.  This is -- you have to read every word.  You

16   have to sign it in his presence, that kind of thing.

17         Q.   Okay.  And do you know what Tracy

18   Wolfe -- First Sergeant Tracy Wolfe's role was in

19   helping you get up to speed and what she -- what he

20   was doing to get you the information you needed?

21         A.   Sure.  So, he would have been

22   corresponding with legal, you know, working with the

23   secretary to get the time on my calendar to have

24   legal come in and speak to me, brief me up,

25   coordinate it with Security Forces on the time for
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 1   us to go over and -- and meet with Airman Kelley,

 2   you know, all of those kinds of details.

 3          He would, you know, speak to me about -- so

 4   I'll fast forward a little bit --

 5         Q.   Sure.

 6         A.   -- so when Airman Kelley was coming back

 7   from prison, he said, Okay, sir, you know, you need

 8   to be aware, he made threats against the unit prior

 9   to you taking over the unit.  We should take some

10   precautionary measures to make sure that we're -- we

11   keep the unit safe when he gets back.

12          So, those are examples of the kinds of things

13   that Sergeant Wolfe, as a -- as a First Sergeant,

14   would be doing for me as a commander.

15         Q.   So in June -- the June 30th, 2012, time

16   frame when you were getting caught up to speed about

17   Devin Kelley's past, Tracy Wolfe was one of the

18   persons who let you know about his history on

19   Hollo -- at Holloman, correct?

20         A.   So, certainly, Sergeant Wolfe let me

21   know about his history.  As far as the timeline of

22   when he did that and, you know, the specific dates,

23   I don't remember.

24         Q.   That's okay.  We'll -- we'll try to get

25   the --
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 1         A.   Okay.

 2         Q.   -- dates down with documents.  This is

 3   helpful just to get me a 35,000-foot view of what

 4   was happening when you got there, because you got

 5   there right in the middle of this Devin Kelley mess.

 6   And -- and so it's helpful for me to understand how

 7   you got caught up to speed going forward.

 8          So, I think, generally, what you're telling

 9   me is Tracy Wolfe communicated to you in some

10   fashion that, Hey, Colonel, you need to know, this

11   person, Devin Kelley.  Was -- I believe you said

12   someone who made threats against the unit, and we

13   need to take precautions to protect the people in

14   our unit from Devin Kelley?

15         A.   For clarity, he did do that when Airman

16   Kelley was coming back from Mira Mar.

17         Q.   Okay.

18         A.   And so you-all have a memo that I signed

19   asking for some specific debarment things and that

20   kind of thing.

21          So that's when he -- he told me, Hey -- I

22   remember for sure then, that he told me, Hey,

23   this -- this guy has threatened the unit before,

24   that kind of thing.  I don't remember him telling me

25   anything like that shortly after my change of
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 1   command.

 2         Q.   That's helpful.  Thank you.  Okay.  So

 3   what you're telling me that this -- what you're

 4   saying is that this communication about, Hey,

 5   Colonel, Devin Kelley's made threats against the

 6   unit and we need to protect the unit from Devin

 7   Kelley was when he was being brought back to

 8   Holloman after serving his sentence at Mira Mar?

 9         A.   That's correct.  Yes.  So I was trying

10   to offer that as examples of things, you know,

11   that -- where he's trying to, you know, guide or

12   advise --

13         Q.   Um-hum.

14         A.   -- me as a commander.  But, you know, at

15   the time when I got there, he wouldn't have had a

16   reason to do that because Airman Kelley was in

17   pretrial confinement, right, so he wouldn't be

18   telling me that he was a threat to the unit.

19          So that -- that's -- I was just trying to

20   give you the clarity that when he made me aware of

21   that, that I remember for sure, was when he was

22   coming back from Mira Mar.

23         Q.   And -- and so what you're saying is that

24   when -- when you got to the base at Holloman, Devin

25   Kelley was in jail, so he wasn't a threat to anyone
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 1   because he was in jail?

 2         A.   That's correct.

 3         Q.   And did anyone at Holloman Air

 4   Force Base -- around the time you arrived in the

 5   June 12, 2012, time frame, try to get you up to

 6   speed and inform you of what they knew about Devin

 7   Kelley up to that point, end of June or early July

 8   of 2012?

 9         A.   I honestly don't remember.

10         Q.   That's okay.

11         A.   I do remember legal talking to me about

12   the charge sheet and that kind of thing, but I don't

13   remember.

14         Q.   Okay.  Well, let's go through a couple

15   of things.

16         A.   Okay.

17         Q.   And we'll start -- we'll just start

18   rocking through these and -- and getting some more

19   specifics on the record.

20          First, let me just back up a little bit.  I'm

21   going to hand you Deposition Exhibit No. 1.

22          (Deposition Exhibit 1 was marked for

23   identification.)

24         Q.   (By Mr. Alsaffar)  This is simply just

25   called a Deposition Notice.  This is essentially,
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 1   the subpoena to appear.

 2          And I don't know whether you've seen this

 3   before.  Have you ever seen this before?

 4         A.   I have not.

 5         Q.   Okay.  I'm sorry, did you say, I have

 6   not?

 7         A.   I have not.

 8         Q.   Okay.  And very simple, we just ask you

 9   to bring in your CV, which we have now, and any

10   documents you reviewed in preparation for the

11   deposition.  And I think you've identify all those

12   already, correct?

13         A.   Yes, sir.

14         Q.   And just out of abundance of being

15   thorough, have you brought anything, document-wise,

16   with you to this deposition?

17         A.   I just brought my biography.

18         Q.   Okay.  Great.  Might was well look at it

19   since you brought, because I think I have it, but I

20   always like to compare.

21          (Document tendered.)

22         Q.   (By Mr. Alsaffar)  Colonel, I'm going to

23   hand you what's been marked as Deposition Exhibit

24   No. 2.

25          (Deposition Exhibit 2 was marked for
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 1   identification.)

 2         Q.   (By Mr. Alsaffar)  Deposition Exhibit

 3   No. 2 is actually the CV or biography of you that

 4   was provided to us by the United States before

 5   today.

 6         A.   Okay.

 7         Q.   And I believe it says that it's current

 8   as of January 2017, correct?

 9         A.   That's correct.

10         Q.   And -- and so this Exhibit No. 2 looks

11   like an accurate representation of your biography as

12   of January 2017, correct?

13         A.   Yes, sir.

14          (Deposition Exhibit 5 was marked for

15   identification.)

16         Q.   (By Mr. Alsaffar)  All right.  And then,

17   let's go ahead and I'm going to hand you Exhibit

18   No. 5, which is a biography that you provided to me

19   just today, correct?

20         A.   Correct.

21         Q.   That's a true and correct copy of your

22   biography?

23         A.   Yes.

24         Q.   And Exhibit 5 is current as of January

25   2019?
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 1         A.   Correct.

 2         Q.   Okay.  Great.  Simple.  I want to hand

 3   you this next exhibit, which is marked, I believe,

 4   No. 3.

 5          (Deposition Exhibit 3 was marked for

 6   identification.)

 7         Q.   (By Mr. Alsaffar)  Colonel,

 8   Exhibit No. 3 was provided also us -- to us by the

 9   government.  Usually, when the government provides

10   us documents, they put a Bates stamp up.

11          Because they provided this so late and just

12   before this deposition, they forgot to put Bates

13   stamps on this one.

14          MR. FURMAN:  Objection; characterization.

15          MR. ALSAFFAR:  It's true; it's true.

16         Q.   (By Mr. Alsaffar)  This was just

17   provided to us, but if you don't mind, it's -- if

18   you don't mind actually reading it.  It's only two

19   pages.

20          This -- the government lawyers represented to

21   us that this is a description or a summary of a

22   statement that you gave to the Department of Defense

23   Office of Inspector General on January 11, 2018.

24          What I would like to do, in fairness to you,

25   is just read it quickly, or not, just read it over
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 1   and then I'll ask you a question or two.

 2         A.   Okay.

 3         Q.   Just tell me when you're done.

 4          (Deponent perused document.)

 5         A.   Okay.

 6         Q.   (By Mr. Alsaffar)  Okay.  And,

 7   Colonel Bearden -- is Exhibit No. 3, correct?

 8         A.   That's correct.

 9         Q.   Is Exhibit No. 3 a -- a fair and

10   accurate representation of the statement that you

11   gave to the DoD IG investigators?

12         A.   It is.

13         Q.   And so is there -- everything in there

14   in terms of the restatement of your testimony, is it

15   true and correct and accurate?

16         A.   It seems to be the -- the one thing it

17   talks about my -- I assumed command from Frank

18   Marconi, if I read this right, who provided the

19   information regarding Kelley being in confinement,

20   and then it goes into the two --

21         Q.   Um-hum.

22         A.   -- face-to-face interactions.  So,

23   certainly, those two fact-to-face interactions, I

24   don't think, you know, Frank Marconi would have had

25   awareness of that, but maybe that's -- maybe I'm
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 1   just reading -- understanding the wording --

 2         Q.   Yeah.

 3         A.   -- wrong, but...

 4         Q.   Other than that, is there anything in

 5   here that you feel is misrepresenting what you told

 6   the IG?

 7         A.   No, sir.

 8         Q.   Okay.  Thank you for that.  I notice on

 9   Page 2 of your statement, Exhibit No. 3, you clarify

10   for the DoD IG that the threats that you had, been

11   informed about Kelley were of an

12   active-shooter-type-threat --

13         A.   Yes, sir.

14         Q.   -- do you see that?  That is an accurate

15   representation of what you told them?

16         A.   Yes, sir.  So, the -- you know, as I was

17   mentioning a minute ago, you know, the First

18   Sergeant prior to Kelley's return said he had made

19   threats about shooting up the unit and leadership.

20          So it wouldn't surprise me that when I was

21   talking to them, I'd used that language, an

22   active-shooter-type incident.

23         Q.   And so, when we're talking about him,

24   this time frame in 2012 when you were at the command

25   LRS 49th when you were describing the threats that
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 1   Devin Kelley had made were of an active-shooter

 2   type, we're talking about a mass-shooting-type

 3   threat that he was making to the unit?

 4         A.   Right.  So the First Sergeant had

 5   advised me that he had made threats of shooting, you

 6   know, leadership and the implication was, you know,

 7   not against one person, multiple individuals, which

 8   I think is to your point.

 9         Q.   Yes, it is.  Thank you.  All right.  So,

10   at that time, you -- you knew, at least when you

11   were -- at this time in sort of the June/July 2012

12   time frame, and all the way throughout the time

13   Devin Kelley was convicted, you knew that -- that,

14   you know, you were dealing with a very dangerous

15   person?

16         A.   Again, for clarity --

17         Q.   Yes, sir.

18         A.   -- when Sergeant Wolfe let me know about

19   that, it was when he was coming back.  I mean,

20   that's -- that's when I remember him saying, Hey,

21   sir, we need to take some precautions because he had

22   made these threats.

23          I don't remember if somebody told me about

24   those threats previously, but I definitely remember

25   it when he was coming back, because that's when we
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 1   took some additional precautions.

 2         Q.   And that would have been in the March

 3   2013 time frame?

 4         A.   '13, yes, sir.

 5         Q.   Okay.  So when -- from the time that

 6   you -- whatever the time frame you were made aware

 7   of these specific threats of Devin Kelley, that

 8   Devin Kelley was making against the unit, these

 9   active-shooter, mass-shooting-type threats,

10   certainly, by the end of March 2013, you were aware

11   that Devin Kelley was a very dangerous person who

12   was threatening to kill multiple people with guns,

13   correct?

14         A.   That's correct.

15         Q.   I see.

16         A.   And that's -- you know, that's --

17   you-all have a copy of that memo that I issued in --

18   in direct response to the advise from my First

19   Sergeant that, you know, we had a reason to be

20   concerned with him coming back into the unit.

21         Q.   So, at that -- that time, you were aware

22   that Devin Kelley proposed that -- I'm sorry.  Let

23   me restate that.

24          At that time, so we'll say the March 2013

25   time frame, you specifically, as the commander of
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 1   LRS 49th, were aware that Devin Kelley presented a

 2   specific risk of harm to the public, including your

 3   unit?

 4          MR. FURMAN:  Objection to form; you can

 5   answer.

 6         A.   So, to my unit.  You said "to the

 7   public."  What I was made aware of is that he had

 8   made threats against the prior leadership.

 9         Q.   (By Mr. Alsaffar)  Right.

10         A.   And so, I wanted to take steps to ensure

11   that nothing bad were to happen as he out-processed,

12   which is, you know, not uncommon as you're

13   out-processing folks, you know, that if they have a

14   beef with their leadership, you know, you want to

15   think through those kinds of things.

16         Q.   (By Mr. Alsaffar)  I'll -- I'll be happy

17   to rephrase it.

18          So, at that time, March 2013, as the

19   commander of the 49th LRS at Holloman, you -- you

20   knew specifically that Devin Kelley proposed an

21   increased risk of harm to people in your unit at the

22   base?

23         A.   That's --

24          MR. FURMAN:  Objection to form; you can

25   answer.
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 1         A.   That's correct.

 2         Q.   (By Mr. Alsaffar)  Okay.  Let me -- let

 3   me take a step back, if I can.  Mr. Furman provided

 4   me with a document that doesn't have a Bates stamp

 5   number on it, but I'm sure -- and I -- I think I've

 6   seen this before, but this looks like a document

 7   that was produced to us in this case.

 8          But you had specifically said that you had

 9   reviewed this document.  And so, if you don't mind

10   looking at it and just tell me what it is.  I'm

11   going to hand you Exhibit No. 4.

12          (Deposition Exhibit 4 was marked for

13   identification.)

14         A.   Okay.  So it's a Duty Status Change.

15         Q.   (By Mr. Alsaffar)  Um-hum.

16         A.   So it's an electronically signed duty

17   status change changing Airman Devin Kelley's duty

18   status from military confinement as a sentenced

19   prisoner to present for duty.

20          So this would have likely been done in the

21   personnel system upon his return from the brig at

22   Mira Mar.

23         Q.   Did -- does it -- what is the date of

24   this document, if you can tell me?  It's got a

25   backside to it just so you know, Colonel.
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 1         A.   Yes.  So it is digitally signed.  The

 2   first digital signature is on 1 April 2013, and the

 3   last digital signature is on 4 April 2013.

 4         Q.   Who are the digital signatures on that

 5   document?

 6         A.   They are from Senior Airman Aviane, from

 7   myself, Lieutenant Colonel then, Robert Bearden,

 8   from Staff Sergeant Vargas.  Senior Airman Aviane,

 9   Staff Sergeant Vargas.

10          Civilian Denise Foley, Airman First Class

11   Lawrence, Staff Sergeant Ramirez.  GS-7, civilian

12   Evelyn Kemp, Staff Sergeant Vargas, again.  And then

13   a Tech Sergeant Shannon.

14         Q.   What is the significance of this

15   document and why did you review it, if you know, in

16   preparation for your deposition?

17         A.   So --

18          (Mr. Demerath left the deposition room.)

19          MR. FURMAN:  And I'm just going to instruct

20   you not to -- if I told you anything, not to repeat

21   that.  It's your understanding of the document.

22          MR. ALSAFFAR:  I agree.

23          THE DEPONENT:  I understand.

24         A.   So, I don't -- from preparation, I don't

25   have anything from preparation for deposition, but
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 1   by looking at it, it's a -- it's a military document

 2   used to change an individual's status.

 3          So I'd like to say just about every day in

 4   your time on active duty is accounted for, you're

 5   either in a leave status, present for duty,

 6   et cetera, et cetera.

 7          And so this is changing his status from

 8   having been a prisoner to being present for duty.

 9         Q.   (By Mr. Alsaffar)  Okay.

10         A.   So my assumption, given the date of 31

11   March at 925 hours for the effective date of when

12   this happened, was this would be when he came back

13   from Mira Mar and is being out-processed, which is

14   likely why it's going through all the Air Force

15   personnel center and that kind of thing.

16          So it's -- it's my understanding -- I'm not

17   an Air Force personnel, it's my understanding, this

18   would be to change his status to, Okay, now he's

19   back in the unit --

20         Q.   Um-hum.

21         A.   -- which then allows us as the unit to

22   work through our personnel flight, military

23   personnel flight to out-process him from the Air

24   Force.

25         Q.   Okay.  At this stage in the
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 1   out-processing process after he served his sentence,

 2   he's released from prison, he's back on base to be

 3   out-processed, what, if anything, did you do, either

 4   your command or anyone under your command, do to

 5   ensure that Devin Kelley's fingerprints were either

 6   taken at that point, processed at that point, or

 7   submitted to the FBI?

 8         A.   So, my -- my command, as the -- you

 9   know, the LRS, Logistics Readiness Squadron, did not

10   have any responsibility for taking his fingerprints

11   or submitting his fingerprints in any kind of

12   database.  That's outside our role.

13          So, you know, not unlike this duty status

14   change that has to go to other offices to be

15   processed, that would have been handled by another

16   office.

17         Q.   Where -- would Devin Kelley, when he was

18   going through out-processing at Holloman Air Force

19   Base around April 2013, would he have been required

20   at Holloman Air Force Base to go to those other

21   squadrons, like the 49th Security Forces or the

22   AFOSI detachment to ensure that those things,

23   fingerprints, conviction reporting to the FBI were

24   done before you let him free?

25         A.   So, I don't know.  I -- it's unlikely to
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 1   me that he would have had to go to OSI and Security

 2   Forces, because he had previously been convicted, he

 3   had served his time and now he's out-processing.

 4          There is a process so -- where we have an

 5   out-processing checklist.  And, typically, your

 6   typical situation is that, you know, a member comes

 7   back -- I say -- I say "typical" and I'll -- I will

 8   give you some clarity on that here in a second -- a

 9   member comes back from jail.

10          You assign an escort.  You give them the

11   checklist and the escort makes sure they get around

12   to all of the locations on the checklist to be

13   properly out-processed from the base.

14          The specificity that I offered on "typical,"

15   is what was atypical in this case, as you've seen in

16   the -- the memorandum I signed is that I asked the

17   Security Forces Squadron to provide a guard in

18   addition.

19          What is on that out-processing checklist and

20   all the agencies that they have to go see, I'm

21   unaware of, but I -- I do think it would be unlikely

22   that he would have had to go to see those agencies

23   unless there was something, you know, that he had to

24   pick up from them or something like that.

25          (Mr. Demerath returned to the deposition
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 1   room.)

 2         Q.   (By Mr. Alsaffar)  Was there anything on

 3   your out-processing checklist that would have drawn

 4   your attention to anything related to

 5   fingerprint-processing submission or conviction

 6   reporting to the FBI to make sure that was done

 7   before he was set free?

 8         A.   I don't know.

 9         Q.   You'd have -- you don't know --

10         A.   I don't know because I don't know what

11   was all on that out-processing checklist.

12         Q.   Where can I find this out-processing

13   checklist (indicating) that was used --

14         A.   So --

15         Q.   -- that was used at Holloman Air Force

16   Base at the time that Devin Kelley was being

17   out-processed?

18         A.   So, the out-processing checklist would

19   have likely been generated by our military personnel

20   flight --

21         Q.   Um-hum.

22         A.   -- which was part of our Force Support

23   Squadron, so another squadron on base, would have

24   given, you know, the First Sergeant, and, Here's the

25   out-processing checklist.
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 1          He would have likely given it to the escort,

 2   and then the escort would have been going around

 3   with the individual, but the military personnel

 4   flight is typically at -- I would go so far to say

 5   at every Air Force Base I've been assigned to that I

 6   can remember, that's who manages the out-processing

 7   checklist.

 8         Q.   Okay.  So the -- a good place to look --

 9         A.   Yes, sir.

10         Q.   -- to find this out-processing checklist

11   at Holloman Air Force Base would be the military

12   personnel flight?

13         A.   Yes, sir.

14         Q.   Now, it may be there, but that's a good

15   place to look for it --

16         A.   Correct.

17         Q.   -- that's a start.  Okay.  Now, in this

18   particular situation with Devin Kelley because --

19   and please correct me if I'm being inaccurate -- but

20   because of the specific threat that he posed to

21   people on base in your unit, you actually had a

22   specific Security Forces -- 49th Security Forces

23   person there at all times with Devin Kelley during

24   out-processing --

25         A.   Because --
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 1         Q.   -- first of all; is that correct?

 2         A.   That is -- I -- that is mostly correct.

 3   I would just clarify.

 4         Q.   Go ahead.

 5         A.   Because Sergeant Wolfe made me aware of

 6   prior threats he had made against our unit, so you

 7   said the base, I'm not aware that he had made any

 8   against the base.

 9         Q.   Well, the unit's in the base.

10         A.   But the unit is --

11         Q.   Yes --

12         A.   -- on the base --

13         Q.   Yes.

14         A.   -- but, to me, there is a difference

15   there --

16         Q.   Sure.

17         A.   -- between having threatened to shoot

18   people up on the base versus the leadership in the

19   unit.

20          Because of that threat, yes, sir, you -- you

21   stated correctly that I asked the Security Forces

22   Squadron to provided an armed guard, in addition to

23   the escort, which would have been typical.

24         Q.   Okay.  So you had an escort, which is

25   typical.  And then you had a -- specifically, had an
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 1   armed guard from the 49th Security Forces also

 2   present, which is atypical for Devin Kelley?  You

 3   had that for Devin Kelley?

 4         A.   Yes, sir.

 5         Q.   All right.  So, can you tell me the

 6   process you went through to -- prior to Devin Kelley

 7   getting there for out-processing to notify the 49th

 8   Security Forces that you needed someone there, and

 9   tell me how that happened.

10         A.   So, I don't remember for sure.  I likely

11   either called the fellow squadron commander, so the

12   commander of the Security Forces Squadron, or

13   emailed and made my request, one of those two.

14         Q.   Okay.  Let me make sure I understand

15   this correctly.

16          So, in order to get a Security Forces armed

17   guard to escort and be present with Devin Kelley at

18   the times during out-processing before he was

19   released into the public, you would have either

20   called or emailed the 49th Security Forces Squadron

21   commander at Holloman -- Holloman Air Force Base?

22         A.   Yes, sir.  That's correct.

23         Q.   And it's okay if you don't remember at

24   the time when this was going on, do you know who --

25   do you remember who the 49th Security Forces
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 1   commander was?

 2         A.   I didn't remember until yesterday and I

 3   saw the documents.  It was lieutenant Colonel Boyd.

 4   And I think I knew him as Woody.

 5         Q.   Okay.  Okay.  And when you contacted the

 6   49th Security Forces commander about Devin Kelley

 7   needing an armed guard to protect his -- the unit,

 8   what, if anything, did the 49th Security Forces

 9   discuss with you about his fingerprint status, his

10   conviction reporting status to the FBI?

11         A.   I don't remember any discussion about

12   that.

13         Q.   Okay.  And, at that time, in April 2013,

14   when the Security Forces was brought in to guard and

15   escort Devin Kelley to protect the unit, did they

16   provide you with any information, checklist or

17   any -- any other investigative from Security Forces

18   to check on whether those fingerprints and

19   convictions were submitted to the FBI?

20         A.   No, sir.

21         Q.   Okay.  So let's go back to -- well, back

22   in time a little bit.  I kind of want to reverse

23   engineer your knowledge and what was going on at the

24   49th during this time period that Devin Kelley was

25   being investigated for these various criminal acts
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 1   at Holloman Air Force Base.

 2          Let's start in June 2011 -- are you doing

 3   okay, by the way?

 4         A.   I'm doing fine.

 5         Q.   Okay.  I'm going to hand you

 6   Exhibit No. 7.

 7          (Deposition Exhibit 7 was marked for

 8   identification.)

 9         A.   Thank you.

10         Q.   (By Mr. Alsaffar)  Exhibit -- you're

11   welcome.  Exhibit No. 7, Colonel, is marked USA

12   14794; do you see that at the bottom right?

13         A.   Yes.

14         Q.   And I -- I -- just so you know what that

15   is on the bottom right, that is a litigation number

16   that is specific to this case.

17          What -- when you see a USA followed by a

18   number, that means that the United States of America

19   provided this document to me?

20         A.   Okay.

21         Q.   And that they provided it in response to

22   a legal -- essentially, a legal subpoena for the

23   government to produce relevant documents to us.  And

24   so whenever you see the word "USA," that's not

25   something I found or produced, that's something the
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 1   United States of America produced so that we could

 2   look at it.

 3         A.   Okay.

 4         Q.   Okay?  All right.  So if you look at

 5   this June 15, 2011, memorandum, do you see at the

 6   top, it says it's "For 49 Logistics Readiness

 7   Squadron," do you see that?

 8         A.   Yes, sir.

 9         Q.   And do you see at the top, there's a --

10   it looks like an initial-type signature?  And I

11   think it says August 2011 --

12         A.   Correct.

13         Q.   -- or something like that.  Do -- do you

14   see where I'm talking about?

15         A.   Yes, I do.

16         Q.   Do you know what that is?  Is that

17   something you-all did just to notify to --

18         A.   I do, so --

19         Q.   Okay.  Tell me what that is.

20         A.   So the one with the diamond is a First

21   Sergeant stamp.

22         Q.   Ah, that's what that is.  That's the

23   first time anyone's told me that.  Okay.

24         A.   So -- so that's a First Sergeant stamp

25   with initials and a date.  So I think the -- the
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 1   reasonable conclusion is that's the date that a

 2   First Sergeant got this and looked at it.

 3         Q.   All right.  So whoever the First

 4   Sergeant was at the time of August 2011, when we see

 5   a diamond like that with a signature, that means

 6   some First Sergeant has received the document,

 7   signed it, seen the document?

 8         A.   I think that's a reasonable conclusion.

 9         Q.   Okay.  So going back to the actual

10   document, it's for the 49th Logistics Readiness

11   Squadron, which was the squadron that you were

12   commander of in the time period June 2012 through

13   2014, correct?

14         A.   That's correct.

15         Q.   That's your squadron.  And this is from

16   AFOSI, Detachment 225, right?

17         A.   Correct.

18         Q.   Now, tell me, just -- just for the

19   record, what's AFOSI Detachment 225?

20         A.   That's the Air Force Office of Special

21   Investigations at Holloman Air Force Base.

22         Q.   All right.  And the -- the AFOSI, those

23   are the -- the agents on base who investigate airmen

24   and air women who are involved in possible criminal

25   acts, correct?
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 1         A.   Correct.

 2         Q.   Okay.  And so this notification is from

 3   James Hoy, Special Agent, Superintendent of

 4   Detachment 20 -- 225, correct?

 5         A.   Correct.

 6         Q.   And, essentially, what this document

 7   is -- is telling you, is as of June 15, 2011, it's

 8   telling the 49th LRS at Holloman -- Holloman Air

 9   Force Base that one of your airmen in your command

10   in -- in the LRS Squadron, Devin Kelley, is being

11   investigated for criminal -- potential criminal

12   conduct, correct?

13         A.   That's correct, but I'd like to offer

14   some clarity.

15         Q.   Please.

16         A.   So, it's -- it's notifying the squadron

17   commander at the time that one of the airmen in his

18   command --

19         Q.   Right.

20         A.   -- is being investigated; I wasn't

21   there.

22         Q.   And, at this time, June 15th, 2011,

23   would this be Lieutenant Colonel Marconi was the

24   commander of the LRS 49th at that time?

25         A.   That's correct.
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 1         Q.   All right.  And then you were in his

 2   position, June 2012 to June 2014?

 3         A.   That's correct.

 4         Q.   Okay.  So, in any event, what this is --

 5   this is letting the commander -- and it says "FOR

 6   THE COMMANDER" here at the bottom above James Hoy's

 7   signature, this is a memorandum for the commander of

 8   the 49th LRS at Holloman Air Force Base on

 9   June 15th, 2011, notifying the 49th LRS that Devin

10   Kelley is under a criminal investigation?

11         A.   Correct.  The only additional clarity --

12   and I apologize if I keep offering clarity -- where

13   it says "FOR THE COMMANDER," that doesn't mean that

14   it's for the squadron commander, that means that

15   James Hoy, who's the superintendent, is signing it

16   for the commander of the OSI detachment, that's what

17   "FOR THE COMMANDER" there means, but the memorandum

18   is addressed to the squadron.

19         Q.   All right.

20         A.   So it -- it would have gone to the

21   squadron.

22         Q.   Okay.  And -- and that's actually --

23   something like that is helpful because no one's

24   telling us what any of these things mean --

25         A.   Right.
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 1         Q.   -- unless you do or others do, so that's

 2   helpful.

 3          I guess my -- just the bottom line here is

 4   the 49th Logistics Readiness Squadron was being

 5   informed and it's been received, that as of June 15,

 6   2011, Devin Kelley is being investigated by the

 7   AFOSI Detachment 20 -- 225 for potential criminal

 8   conduct?

 9         A.   That is correct.

10         Q.   Okay.  And -- by the way, did you know

11   James Hoy?  Did you ever come across James Hoy?

12         A.   I may have come across him.  I don't

13   remember a James Hoy.

14         Q.   Where is Detachment 225 on Holloman Air

15   Force Base in relation to where you worked at the

16   49th LRS at Holloman?

17         A.   So, at the time, it was down the street.

18   I would -- I would hate to try to hazard a guess how

19   far.  A separate building.

20          It's relatively close, but a slightly

21   different part of the base.  You had to drive to get

22   there.

23         Q.   Okay.  So, down the road, short drive

24   from where you were located?

25         A.   Correct.
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 1         Q.   Okay.  Let me hand you Exhibit No. 8.

 2          (Deposition Exhibit 8 was marked for

 3   identification.)

 4         Q.   (By Mr. Alsaffar)  Now, Exhibit No. 8 is

 5   a memorandum for 49 LRS/CC, and does that stand for

 6   49th Logistics Readiness Squadron command?

 7         A.   Commander, yes, sir.

 8         Q.   Okay.  And it's dated October 21st,

 9   2011, correct?

10         A.   Correct.

11         Q.   And again, I think you -- this document

12   No. 8 is signed by Commander Marconi at the bottom;

13   do you see?

14         A.   It is signed.  I don't know that that's

15   Frank's signature, but there is a big M there.

16         Q.   Okay.  Well --

17         A.   Wait, no, no.  It is -- it's got his

18   stamp underneath it.  Yes --

19         Q.   It does --

20         A.   -- I apologize.  I apologize.  Yes.

21   It's got his stamp so that's signed by Frank.

22         Q.   I wouldn't have asked you to interpret

23   that -- the signatures, so I -- but I should have

24   alerted you to the electronic signatures.

25          So this is an elect- -- this is a -- this
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 1   October 21st, 2011, letter is signed by Commander

 2   Marconi -- signed on -- on the same day,

 3   October 21st, 2011, correct?

 4         A.   Correct.

 5         Q.   Okay.  And this is a letter that was

 6   sent from the 49th WG/CV, correct?

 7         A.   That's correct.

 8         Q.   And tell me what that is.

 9         A.   That is the 49th Wing Vice Commander.

10         Q.   And I believe you told me early in the

11   deposition that that's a level above your command in

12   terms of supervisory review, correct?

13         A.   That's correct.  So, this would have

14   been the vice commander of the wing, then you have

15   the group, then you have the squadron.  So two

16   levels up from the squadron.

17         Q.   And the -- the subject of this relates

18   to -- it says, "Central Registry Board Incident

19   Determination," CRB for -- for -- for short.

20          Now, do you -- do you know what the CRB is?

21         A.   Yes, sir.

22         Q.   Tell me what your understanding of it

23   is.

24         A.   So, the Central Registry Board is a

25   board that meets to consider primarily domestic
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 1   abuse cases.  And it is a nondisciplinary and it's

 2   not judicial, it's administrative in nature.

 3          And we use it in the Air Force to determine

 4   whether acts meet certain criteria.  And if they

 5   meet those criteria for, say, domestic abuse, then

 6   there's a central registry database that those names

 7   can be put in.

 8          And then that -- what that allows for is, for

 9   example, if I was an airman on active duty and I had

10   a case that meet, and then I'm separated, and I come

11   back and apply for a civilian position, for example,

12   at a child development center --

13         Q.   Right.

14         A.   -- then if it -- if they -- when they

15   run the check, if it pops up in the central --

16   the -- if I've got a central registry in a case that

17   met, then there's an alert that, for example, in the

18   case of domestic abuse, that might not be the person

19   you want working with children --

20         Q.   Right.

21         A.   -- because they had a case that

22   previously met criteria for a central registry

23   board.

24         Q.   Would that alert system or that system

25   you're talking about, be available to you, as a
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 1   commander of the 49th LRS, if you had someone in

 2   your command who was put into that database?

 3         A.   No, not -- not really.  So, you know, it

 4   would be more if -- if I was in another squadron

 5   that had workers in the child development center, so

 6   in that case, like a Force Support Squadron, there

 7   would be -- and I -- I don't know.  I'm -- I'm

 8   speaking out of my lane here, because I've

 9   participated in the central registry board, I never

10   had to use the -- the registry itself --

11         Q.   Right.

12         A.   -- but my understanding is that, you

13   know, the hiring process for, like, in the

14   civilian-personnel world, they have a way to check

15   that, but in my experience as a commander, I've

16   never had access to the database to check someone,

17   if that helps.

18         Q.   Yes, that helps.  So you served on a --

19   on a central registry board before?

20         A.   Yes.  In fact, in my role now as a vice

21   commander, I chair it at the Air Force Academy.  So

22   I do this once a month for all the cases that we

23   have.

24         Q.   And my understanding in reading through

25   this sort of mandatory various instructions for the
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 1   Air Force on this kind of board is that the --

 2   the -- one of the commanders, whether it's from the

 3   wing or from -- or from right below them, they put

 4   together sort of a collection of individuals,

 5   including this judge advocate's office, the -- the

 6   squadron Security Forces and OSI to be on this board

 7   and serve?

 8         A.   That's correct.  The Air Force

 9   instruction spells out specific members.  And there

10   are voting and nonvoting members on the board.  And

11   they hear cases like domestic abuse.

12         Q.   Right.

13         A.   And they go through a decision tree

14   that's provided by the Air Force, it's all

15   electronic.

16          And then the members vote whether or not they

17   believe that it meets individual criteria.  And then

18   the computer system, at the end, will tell you,

19   based on all the individual criteria, whether the

20   case meets or does not meet criteria, or the other

21   option that the board has is to defer.

22          So just like on your Exhibit 8 --

23         Q.   Um-hum.

24         A.   -- here, there's always a choice for

25   the -- the board president to sign -- to circle,
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 1   deferred, met or did not meet criteria.

 2         Q.   Okay.  And -- and what -- what you're

 3   talking about is is that the CRB, part of their job

 4   is to participate in maintaining a central registry

 5   of all reported domestic abuse and child

 6   maltreatment incidents that might -- that meet

 7   criteria for maltreatment at the installation CRB?

 8         A.   That's correct.

 9         Q.   Okay.  And the -- let's go back to

10   Exhibit No. 8, so -- just to put a bow on it.

11          On October 21st, 2011, the 49th Wing Vice

12   Commander is sending a memo to the 49th LRS at

13   Holloman Air Force Base that -- that the CRB met, in

14   relation to Devin Kelley on October 21st, 2011, to

15   review incident involving Devin Kelley, correct?

16         A.   Correct.

17         Q.   And the allegation was child physical

18   maltreatment by Devin Kelley, correct?

19         A.   Correct.

20         Q.   And the board, the CRB board, determined

21   the incident "met criteria for child physical

22   maltreatment and entry into the DoD Central Registry

23   database," correct?

24         A.   Yes, sir.

25         Q.   Okay.  So at that point, the CRB has
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 1   determined that there are reasonable grounds that --

 2   that Devin -- to believe that Devin Kelley had

 3   committed child maltreatment at that time?

 4          MR. FURMAN:  Objection to form; you can

 5   answer.

 6          MR. ALSAFFAR:  You can answer.

 7         A.   So, they would have determined -- so, if

 8   I understood what you said --

 9         Q.   (By Mr. Alsaffar)  Right.

10         A.   -- they would have determined that he

11   committed child maltreatment.  So I think the way

12   the instruction would spell it out is they've

13   determined that it met criteria for child

14   maltreatment.

15          And I think that's -- matters because the

16   burden of proof --

17         Q.   Um-hum.

18         A.   -- in a central registry board is

19   different because it is administrative.  So I think

20   that's --

21         Q.   Right.  And -- and that's sort of the

22   phrase is, I'm using, too, is not the elevated

23   phrase of conviction, either, by the way --

24         A.   Right, right.

25         Q.   -- it's a totally different one.  So you
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 1   said the criteria --

 2         A.   It -- it would --

 3         Q.   What are the criteria to make a

 4   determination that (indicating) -- it's okay.  No,

 5   no, no.  You're -- again, I'm not being rude, I'm

 6   doing the (indicating) rude thing, but I'm not meant

 7   to be rude; I'm just letting you know I'm still --

 8   still working on the question.

 9          So, I know, you -- as vice commander, you

10   actually sit on one of these boards.  So what are

11   the actual criteria that would make the CRB, the

12   board, determine, yes, we -- we have someone here

13   like Devin Kelley who we believe meets the criteria

14   for child maltreatment; therefore we're reporting it

15   to the database?  What's the level of standard?

16         A.   So, it is -- what is the right legal

17   terminology?  There is a legal level of proof, and I

18   cannot remember the term that the instruction uses.

19         Q.   Is it probable cause --

20         A.   It is not -- it's not beyond reasonable

21   doubt.

22         Q.   Is it probable cause?

23         A.   I think it's probable cause.  So the way

24   we always talked about it is, if you were greater

25   than 50 percent, if you're greater than 50 percent
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 1   confident that it happened, you know, 51 percent,

 2   then -- then it likely happened.

 3          To get back to your question, so that's -- I

 4   think that -- that answers your question.  That's

 5   the criteria we use, is we use a probable cause, 51

 6   percent criteria.

 7         Q.   Okay.

 8         A.   But the -- when you go through the

 9   registry board, it takes you -- it's a decision

10   tree, it's a set of questions -- and it takes you --

11   it asks you about something and then it gives you

12   a -- a long list of examples.

13          And so the board members are voting whether

14   they think it's likely that that happened, you know,

15   based on that.

16          And so I -- I guess -- all I'm trying to

17   offer, the clarity, is that you know don't walk away

18   from there saying that, you know -- you don't walk

19   away from there saying somebody committed a certain

20   act; you walk away from there with, it's more likely

21   than not that that happened.

22          And so we're going to put them in the central

23   registry for protection's sake in the future.

24         Q.   Got it.  So, to put a pin on that, on

25   October 21st, 2011, the CRB made a determination
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 1   that there was probable cause that Devin Kelley was

 2   involved in child maltreatment, so the criteria for

 3   the CRB reporting was met?

 4         A.   Yes, sir.

 5         Q.   All right.  Let's move on to the next --

 6   the next date that I wanted to ask you about.  And I

 7   think that was the February -- so we're going to

 8   skip forward a little bit, a few months, to February

 9   2012.  Give me a -- a beat here to get this on.

10          MR. ALSAFFAR:  And while I do this, would you

11   mind going in and numbering about five or six more

12   just so we can stay head of the curve.

13          And I know we've been going -- how long have

14   we been, Justin, about?

15          MR. FURMAN:  Hour, 15.

16          MR. ALSAFFAR:  Hour, 15?  Are you good?

17          THE DEPONENT:  I'm good.

18          MR. ALSAFFAR:  Okay.  Are you good?

19          (Deposition Exhibit 9 was marked for

20   identification.)

21         Q.   (By Mr. Alsaffar)  Okay.  Let me --

22   Colonel, I handed you -- did I hand you -- I did

23   not.

24          I'm handing you Exhibit No. 9.  Real quickly,

25   do you remember --
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 1          MR. FURMAN:  Do you want the highlighted one?

 2          MR. ALSAFFAR:  You know what, I should do

 3   that.  That's easier.  Thank you, Austin.

 4          MR. FURMAN:  No problem.

 5          MR. ALSAFFAR:  It's been a long day.

 6          MR. FURMAN:  Agreed.  We can agree for once.

 7         Q.   (By Mr. Alsaffar)  Did you go to -- you

 8   said you were from Oklahoma, Colonel.  Please tell

 9   me you didn't go to OU?

10         A.   I did not.  I went to the Oklahoma State

11   University.

12         Q.   All right.  Thank, God.  That is

13   tolerable.  I'm a UT Longhorn, so --

14         A.   Okay.

15         Q.   -- when you said Oklahoma -- and I got

16   to admit, I got a little red.  I got a little red

17   under the collar.

18         A.   Okay.

19         Q.   But I said, you know what, he probably

20   went to the better Oklahoma school where the mullet

21   controls and rides everything.

22          The mullet is the coach, Gundy, their

23   football coach.  He's fantastic.  Amazing.  We tried

24   to get him but he wouldn't come.

25          All right.  I'm handing you Exhibit No. 9.
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 1   It's a letter, memorandum, dated February 16th,

 2   2012.  And this one is actually a memorandum for

 3   Devin Kelley, specifically, correct?

 4         A.   That's correct.

 5         Q.   And it's on the front and back.  I'm

 6   trying to save some trees.  And it's from -- do you

 7   see on the back that it says this letter, this

 8   memorandum, is from John De Laura, 2d Lieutenant,

 9   U.S. Air Force; do you know who that is?

10         A.   Yes.

11         Q.   Okay.  Can you tell me who that is?

12         A.   Yes.  So we call him Art.  So Art was --

13   by the time I got there, I think he was a First

14   Lieutenant.  And so he was one of the officers in

15   the squadron at the time.

16         Q.   What's OIC Distribution?

17         A.   Officer in Charge --

18         Q.   Okay.

19         A.   -- of Distribution.  So below the flight

20   level, you have elements --

21         Q.   Right.

22         A.   -- and so that was an element within the

23   material management flight.

24         Q.   Did you know that --

25         A.   Or no, sorry.  The distribution flight.
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 1         Q.   Got it.  Did you know Valorie Rowe?

 2         A.   Valorie Rowe does not ring a bell to me.

 3   No, I don't think I knew Valorie Rowe.

 4         Q.   I'm just going to represent to you that

 5   she was at some level, one of Devin Kelley's

 6   supervisors when he was at the 49th LRS.

 7          She was one of his -- well, one of his

 8   supervisors, I just don't know what level, but --

 9         A.   Right.

10         Q.   -- but a supervisor had some kind of

11   responsibility for his job duties while he was at

12   the 49th LRS.

13          But let me direct your attention back to that

14   document.  This is dated February 16th, 2012, a memo

15   for Devin Kelley.

16          And it's from -- again, from 49 LRS -- that's

17   the squadron, the Logistics Readiness Squadron --

18   /LGRD; do you know what LGRD stands for?

19         A.   The Deployment and Distribution Flight.

20         Q.   Okay.  The subject is a Letter of

21   Reprimand.  Okay?  I want to turn your attention to

22   that.  I'm going to read some parts of it.

23          It states that, On February 3rd, 2012, you

24   were briefed by Ms. Valorie Rowe; do you see that?

25         A.   Yes, sir.
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 1         Q.   And I want you to go a little bit down

 2   towards the bottom of Paragraph 1 where it says,

 3   "You left the office"; do you see that?

 4         A.   I do.

 5         Q.   It states, You left the office and

 6   disrespectfully stated, quote, I know, you told me

 7   three times already!, end quote.  After leaving the

 8   office you stated, quote, She's a fucking bitch, end

 9   quote; do you see that?

10         A.   I do.

11         Q.   Okay.  And I apologize for the language,

12   I'm just reading, just for the record, directly

13   what's reported in this letter.  Okay?

14         A.   I understand.

15         Q.   Okay.  And so this is a reprimand letter

16   for Devin Kelley's conduct, February 16th, 2012,

17   towards one of his female supervisors, correct?

18         A.   Correct.

19          MR. ALSAFFAR:  And that's probably a good

20   time to take a break because we're about to go into

21   something around that time frame, so if you want to

22   take a few minutes just to go to the restroom, get

23   some water.  Let's do it.

24          THE VIDEOGRAPHER:  Okay.  We're going off the

25   record.  The time is 4:38.
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 1          (Recess taken.)

 2          THE VIDEOGRAPHER:  We're now back on the

 3   record.  The time is 4:46.

 4          MR. ALSAFFAR:  Okay, Colonel, you ready?

 5          THE DEPONENT:  Yes, sir.

 6         Q.   (By Mr. Alsaffar)  We were -- we were

 7   just talking about Exhibit No. 9.  And one thing I

 8   didn't ask you about, the other -- the other memos

 9   that are all in front of you there that were to the

10   49th LRS and received by the 49 -- one thing I

11   didn't ask you is, where are these put?

12          Like what file do these memos that you get

13   from command or from other parts of the base

14   regarding your airmen or air women, especially ones

15   like this that regard serious issues, where do those

16   go at your command?

17         A.   So, it -- it would depend.  Like, this

18   letter of reprimand (indicating) would go into the

19   airman's personal information file or PIF.  So --

20   and then, that's where most of them would go.

21          At -- at certain points, a commander might

22   establish a UIF, an Unfavorable Information File,

23   and then documents would go into there.

24          And there's specific criteria that I can't

25   tell you off the top of my head about which ones go
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 1   into which file and how long they stay in those

 2   files.

 3          And, for example, when an airman changes to

 4   another permanent station, do they stay in or do

 5   they come out, that kind of thing.

 6          But that -- those things are detailed out in

 7   the regulations, but those -- those are examples of

 8   where these would go.

 9         Q.   Okay.  So the Personal Information File

10   or PIF and also unfavorable information file, as

11   well?

12         A.   Correct.

13         Q.   And I -- I know I have seen a

14   Unfavorable Information File that that -- for Devin

15   Kelley?

16         A.   Okay.

17         Q.   But I don't know if I have seen a PIF

18   file.  Can you have both at the same time on an --

19   an individual?

20         A.   Yes.  I -- I can't come up with a reason

21   why you couldn't.

22         Q.   Okay.

23         A.   And so I -- so the UIF, the Unfavorable

24   Information File is much more formal.  That's a

25   formal way for a command to create just that, you
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 1   know, an unfavorable, a bad information file.

 2          So usually, when you've got a UIF created, an

 3   airman has got one or more bad things they've done,

 4   but, you know, if you're just had kind of

 5   run-of-the-mill letters of reprimand, you might not

 6   have created a UIF yet, but you could later and then

 7   you would have both.

 8          And then, the UIF, again, is much more

 9   formal, much more durable, it's going to stay around

10   longer.

11          PIF -- and we'd have to go look at the

12   instruction to get to the right language on this --

13   but, to my knowledge, usually, a PIF goes away when

14   a member leaves a duty station.  It's not permanent,

15   it doesn't have the permanency or the durability

16   that a UIF does.

17         Q.   Okay.  And does a UIF have a permanency

18   or more of a durability because it generally

19   involves more serious allegations about whoever that

20   file is made for?

21         A.   It -- it does, or there's accumulation

22   of things to -- so they're maybe not the severity,

23   but it may be the accumulation makes you, as a

24   commander, want to have some more things on file.

25         Q.   Okay.  Thank you.  And I apologize if
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 1   this sounds elementary, but it's important for us to

 2   understand the architecture and structure of -- of

 3   something that we're kind blind in, because we

 4   don't -- we're not there at Holloman and -- and we

 5   don't understand how things are organized.  So this

 6   is helpful.

 7          So, in that regard, let's stick with the UIF

 8   since we know -- and when I say UIF, sir, I'm sorry,

 9   I'm referring to Unfavorable Information File.  It

10   is okay if I refer to the UIF?

11         A.   Absolutely.

12         Q.   Okay.  In terms of Devin Kelley's UIF,

13   would you be able to tell me just where would that

14   be?  Where would we find that at Holloman Air Force

15   Base?

16         A.   So, the Force Support Squadron, so a

17   different squadron on base, has in it --

18         Q.   I'm sorry, sir, did you say force --

19         A.   Force.

20         Q.   -- or 4th?

21         A.   Force.

22         Q.   Okay.

23         A.   Force.  So, the FSS, the 49th FSS, Force

24   Support Squadron, has a -- a flight within it called

25   the Military Personnel Flight.
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 1          And when you established a UIF, again much

 2   more formal than that, they retain the records of

 3   UIFs and that's where documents are -- are put in.

 4         Q.   I want to make sure I understand this

 5   correctly.  And again, if I don't, please, tell me.

 6          This flight within it that's called the

 7   Military Personnel Flight, where this UIF is -- is

 8   held, that's in the -- at Holloman, that would have

 9   the 49th Security Forces --

10         A.   No --

11         Q.   -- or the -- okay.  Where?  Where --

12         A.   No, sir.

13         Q.   Correct me.

14         A.   It would have been the 49th Force

15   Support Squadron.

16         Q.   Okay.  And, to my knowledge, that's

17   where UIFs are maintained.  And so, you know, if a

18   First Sergeant wants to go over there and review all

19   the UIFs, you have to go over, you've got to pull

20   them.

21          And then you can sit down and look at all of

22   what's in there for your -- your members, or if the

23   squadron commander wanted to, that kind of thing.

24         Q.   In 2012, when Devin Kelley was at

25   Holloman Air Force Base, would this UIF file been a
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 1   hard copy file?

 2         A.   It would have been.

 3         Q.   Okay.  And is the 49th Force Support

 4   Squadron known as FSS?

 5         A.   Yes, sir.

 6         Q.   Okay.  So I think I've seen that on

 7   various documents --

 8         A.   Yes.

 9         Q.   -- /FSS.  When I see that, that's the

10   Force Support Squadron you're talking about,

11   correct?

12         A.   Correct.

13         Q.   Now, physically, where is that squadron

14   based on Holloman Air Force Base, vis-à-vis, the

15   49th LRS?

16         A.   So a mile or two away.

17         Q.   Okay.

18         A.   A separate building, short drive.

19         Q.   Okay.  And how -- how do you, as -- if

20   you're a commander at Holloman Air Force Base,

21   June/July 2012, how do you know that one of your

22   airmen has an Unfavorable Information File if it's

23   not at your building?

24         A.   So, in -- the most likely way is the

25   First Sergeant is going to brief you.  If it's --
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 1   you know, for example, if an airman has a UIF and

 2   it's kind of low level, you know, the First Sergeant

 3   may be aware of it and might not brief the commander

 4   on it.

 5          The other option is the commander can go to

 6   the military personnel flight and say, Hey, I want

 7   to review all the UIFs and see what's in them.

 8         Q.   Do you have a memory of whether or not

 9   First Sergeant Wolfe told you that Devin Kelley had

10   a UIF?

11         A.   I don't.

12         Q.   Okay.  Do you remember ever reviewing

13   his UIF at the 49th FSS?

14         A.   I don't.

15         Q.   Okay.  And do you know whether the UIF

16   for Devin Kelley, that we know exists, actually was

17   held at the 49th FSS?

18         A.   I don't.

19         Q.   Okay.

20         A.   Having not seen it, or at least not

21   remembering seeing it.

22         Q.   That makes sense.  I figured that much.

23   So -- and I apologize that this is also an

24   elementary question, but how would the First

25   Sergeant of the 49th LRS, which is Tracy Wolfe, how
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 1   would he have known there was a UIF at the 49th FSS,

 2   how would that be communicated?

 3         A.   So, I don't know that it would be

 4   communicated.  As a commander, I assume that of my

 5   First Sergeant --

 6         Q.   Um-hum.

 7         A.   -- I assume that's inherent in his

 8   duties that he's looking at the UIFs.

 9         Q.   Can I ask you a question about that?

10   When you say you assume it's "inherent" of duty,

11   that might explain it is that, one of the job

12   duties, as I understand you're saying of a First

13   Sergeant, is to know there might be a UIF on our

14   airman in LRS --

15         A.   Right.

16         Q.   -- so I've got to regularly check over

17   there at 49th FSS --

18         A.   FSS.

19         Q.   -- to make sure and look at that file?

20         A.   Right.  So, you know, as I'm sure you're

21   aware, in the military, we -- we depend on a chain

22   of command.

23          And so a good example at -- at Holloman in my

24   squadron, we're talking about a 500-person

25   squadron --
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 1         Q.   Um-hum.

 2         A.   -- right?  So, if an individual at the

 3   flight takes a -- an adverse action like writing a

 4   letter of reprimand, and if things, you know, if

 5   they get to the point where they're concerned and

 6   they're talking to the First Sergeant about

 7   establishing a UIF, you know, we're trusting those

 8   leaders to work up the chain of command to make sure

 9   things are documented and, you know, that a UIF is

10   established when required.

11         Q.   Okay.  Now, but don't look at that file

12   yet --

13         A.   Okay.

14         Q.   I'm put a document on your screen.  It's

15   from the -- the 49th Security Forces file

16   investigation into Devin Kelley while he was on

17   base.

18          Do you remember that the -- the Exhibit No. 9

19   that I showed you was dated February 16, 2012,

20   right?

21         A.   Yes, sir.

22         Q.   And relating to an incident with Devin

23   Kelley's supervisor that was reported as a reprimand

24   that occurred on February 6, 2012, correct?

25         A.   Right.  Yeah, 3rd -- 3rd and 6th, it
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 1   looks like, 3rd, 4th and 6th.

 2         Q.   I just wanted to orient you to that

 3   time.

 4         A.   Yes, sir.

 5         Q.   And so, what I put up in front of you,

 6   Colonel, this is the -- part of the Security Forces

 7   investigative file called an SFMIS file on Devin

 8   Kelley.  And it's -- the page in front of you, I

 9   believe, is Bates stamped 13339.  Okay?

10         A.   I didn't see --

11         Q.   That's okay.  It's on the very bottom.

12   Do you see it there, on the very bottom right?

13         A.   Oh --

14         Q.   Yeah.

15         A.   Okay.

16         Q.   Yeah, yeah.  When we say "Bates stamp,"

17   sir, this is one of those -- just like when you're

18   using your lingo in the Air Force, Bates stamps,

19   you -- it's always going to be on the bottom right.

20         A.   I heard "date stamp."  I was looking for

21   a date.  I apologize.

22         Q.   That's all right.  That's all right.  No

23   problem.

24          So this is a -- this is the -- from the

25   Security Forces 49th file.  This is when Tessa
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 1   Kelley came in to report another incident of assault

 2   on her by Devin Kelley to the Security Forces

 3   division.

 4          And I want to turn your attention to -- just

 5   flip it to the next page.  Sorry.  I'm looking for

 6   my pen here.  There we go.

 7          And -- and just tell me, can you read that

 8   okay?  Is that okay --

 9          (Deponent perused computer screen.)

10         A.   I can.

11         Q.   (By Mr. Alsaffar)  Okay.  And you see at

12   the top, it says, Report of Investigation.  Ryan

13   Sablan or Sablan, Staff Sergeant, February 21st,

14   2012; do you see that?

15         A.   I do -- ah, yes, I do.

16         Q.   Okay.  And at the top, right after that,

17   it says, Matters Investigated, Article 128 Assault.

18         A.   Yes.

19         Q.   Okay.  And I want to show you the next

20   page.  All right.  Can you see that okay?  I'm going

21   to make that a little bigger for you.

22         A.   I appreciate it.

23         Q.   Do you see it's under "Narrative," do

24   you see that word under "Narrative"?

25         A.   I do.
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 1         Q.   It says, Interview of Tessa Kelley,

 2   February 17th, 2012, by Ryan Sablan or Sablan, 49

 3   SFS; do you see that?

 4         A.   I do.

 5         Q.   So that's again, the 49th Security

 6   Forces, correct?

 7         A.   Correct.

 8         Q.   All right.  And I just want to go

 9   through this investigation, or this letter, in light

10   of the letter of reprimand where I just showed you

11   where Devin Kelley had some pretty harsh words for

12   his supervisor, Valorie Rowe.  Okay?

13          And do you agree, that characterization is

14   harsh words and inappropriate words to his

15   supervisor, female supervisor?

16         A.   I agree.

17         Q.   Okay.  February 17th, 2012, Tessa Kelley

18   is report -- well, reporting a fairly serious

19   instance of physical abuse by Devin Kelley on her;

20   is that a -- fair to say?

21         A.   Yes.  It says that she stated he choked

22   her, in the first line.

23         Q.   And I'll read that into the record.

24          Kelley -- Tessa Kelley -- states he -- Devin

25   Kelley -- choked her in the restroom and on several
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 1   occasions has choked her because she didn't want to

 2   spend Christmas with his family.

 3          On December 24th, Kelley stated he pushed her

 4   against the wall, choked her and told her, You

 5   better pack your bags or I'll choke you to the

 6   ceiling and pass you out; do you see that?

 7         A.   I do.

 8         Q.   Okay.  So February 17th, 2012, the 49th

 9   Security Forces at Holloman Air Force Base is

10   getting an allegation that Kelley's threat -- is

11   choking his wife on more than one occasion, correct?

12         A.   Correct.

13         Q.   A couple of lines down, Tessa Kelley

14   stated Devin Kelley dragged her by her hair into the

15   bathroom and said, I'm going to water board you, and

16   stuck her head in the showerhead; do you see that?

17         A.   I do.

18         Q.   Okay.

19          (Outside disturbance of music.)

20          MR. FURMAN:  It's going to go on for a little

21   bit.  The National Anthem, too.

22          Mr. ALSAFFAR:  Is it?  Okay.  The audio's

23   fine?  As long as it -- are you fine?

24          MADAM COURT REPORTER:  Yes.

25          THE VIDEOGRAPHER:  Good.
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 1          MR. ALSAFFAR:  Okay.

 2         Q.   (By Mr. Alsaffar)  The couple lines

 3   down, she says that Devin Kelley stated, You're 90

 4   percent of our problem and you -- if you repeat what

 5   I say, I'll kill you and drag your dead body and

 6   desert it.

 7          So Tessa Kelley is reporting on

 8   February 17th, 2012, that Devin Kelley now has also

 9   threatened to kill her and drag her body to desert

10   it, correct?

11         A.   Correct.

12         Q.   And next line, Tessa Kelley stated, On

13   multiple occasions, he has called her a bitch,

14   whore, slut, piece of shit, worthless and your

15   family doesn't love you.

16          And that -- that language right there -- and

17   I apologize again for using it, but that's what's

18   stated in her report, correct?

19         A.   That's correct.

20         Q.   The -- that language is similar to what

21   Devin Kelley's supervisor was reporting about a week

22   before, the type of language Devin Kelley was using

23   against his female supervisor, correct?

24         A.   Correct.

25         Q.   Okay.  If you look about four or five

0094

 1   lines down from where we were just reading --

 2   actually, one, two, three, four -- you know, the

 3   easiest thing for me to do is just highlight it for

 4   you.  Okay.

 5          I highlighted the line for you where Tessa

 6   Kelley is reporting that Devin Kelley said, quote,

 7   My work is lucky.  I'd take a shotgun and blow

 8   everyone's head off; do you see that?

 9         A.   I do.

10         Q.   Okay.  So this is a report directed to

11   the 49th Security Forces at Holloman Air Force Base

12   on February 17th, 2012, where Devin Kelley is

13   threatening to engage in a mass shooting, right?

14         A.   Right.  Yeah, Tessa Kelley is saying

15   that that's what he said.

16         Q.   Okay.

17         A.   Yep, I agree.

18         Q.   Okay.  And -- and I know this sounds --

19   seems obvious, but I think it's important to be very

20   specific here.

21          This is a report that -- by his wife to the

22   49th Security Forces that on February 17th, 2012,

23   that Devin Kelley is threatening to use a gun to

24   commit mass murder, correct?

25         A.   Correct.
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 1         Q.   Okay.

 2          (Counsel conferred.)

 3         Q.   (By Mr. Alsaffar)  Actually, this is

 4   fine.

 5          MR. ALSAFFAR:  There's problem with the what?

 6          MR. DEMERATH:  The people on the phone lost

 7   audio.  Is there a mute button that might have been

 8   inadvertently gotten hit or something?

 9          MR. FURMAN:  The only thing that might have

10   happened is the call might have ended, but I thought

11   it was...

12          MR. ALSAFFAR:  Do you think they shut it off,

13   but the green light's on.

14          If there is anybody on the phone that can

15   hear me, can you unmute and just identify that

16   you're there?  Maybe they can try calling back in.

17          Can you tell them to try calling back in?

18   I'd like to go forward.  Okay.  I want to keep going

19   here.  Because I know -- I don't want to keep you

20   too long.  Okay.

21         Q.   (By Mr. Alsaffar)  So, I'm sorry.  We

22   were just talking about the -- the threats here that

23   Devin Kelley had -- had made.

24          So, first of all, the -- the letter of

25   reprimand where he called his female supervisor a
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 1   week before a bitch, sorry for using that language,

 2   but that's -- that's what he used.

 3          And then about a week and a half later, the

 4   49th is getting another report that he's using that

 5   kind of language on top of choking his wife and

 6   threatening to commit mass murder against his people

 7   at work, correct?

 8         A.   Correct.

 9         Q.   Okay.  So, at that point, at least, the

10   49th at Holloman Air Force Base, you were aware of a

11   very unstable and dangerous person in Devin Kelley,

12   potentially, at least?

13         A.   Potentially.  I -- I wasn't there.

14         Q.   Right.

15         A.   So, you know, obviously, Security Forces

16   had gotten this threat.  I think it's logical to

17   conclude -- we'd have to go back and look -- that

18   that's what led to the OSI investigation.

19          And, you know, I think it's logical that

20   that's when Sergeant Wolfe later warned me, Hey,

21   this guy's made threats.  I'm guessing that's

22   probably what was in his mind.

23         Q.   And -- and we'll go -- we'll keep going

24   through these so that we can identify them, but you

25   kind of made a reference.
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 1          So, actually, June 25th, 2011, is when the

 2   AFOSI informed your squadron -- you weren't there

 3   yet --

 4         A.   Right.

 5         Q.   -- so -- but your squadron that, Hey,

 6   we're already criminally investigating him.  You get

 7   the February letter of reprimand where he's -- he's

 8   using very intemperate and inappropriate language

 9   towards his female supervisor in your -- in -- in

10   LRS' command at 49th --

11         A.   Correct.

12         Q.   -- correct?  And then, a couple of weeks

13   after that, February 17th, 2012, his wife is

14   reporting yet another instance of abuse with very

15   specific -- would you agree, very specific, very

16   detailed, granular, disturbing details about both

17   his physical abuse of her and his threat to commit

18   mass murder against people at Holloman?

19         A.   Yes, sir.

20         Q.   Okay.  And you would -- so we know AFOSI

21   had informed the LRS 49th Squadron about the

22   criminal investigation into Devin Kelley.

23          Now, we're talk -- now the Security Forces

24   knows, as well, that we've got somebody who's being

25   accused of some really disturbing behavior, correct?
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 1         A.   Correct.

 2         Q.   Fair enough?  So, my question to you is,

 3   you experience as a commander at both the 49th at

 4   Holloman and then your various other command-level

 5   positions, how would you or -- expect -- or how

 6   would you be informed by a Security Forces division

 7   on your base that one of your people was being

 8   looked into for pretty disturbing conduct?  How

 9   would you get to know about that?

10         A.   So, I think there's -- like in this case

11   with this investigation, I would assume that the

12   Security Forces Squadron and that -- probably that

13   investigation's office would call the First Sergeant

14   and tell the First Sergeant, Hey, we've got this

15   report.  We're investigating it.  You might want to

16   keep an eye on this airman.

17         Q.   Okay.

18         A.   And then the First Sergeant would most

19   likely tell the commander.

20         Q.   So, it would be a -- what you would

21   expect, at least, would be a phone call from

22   Security Forces to the First Sergeant at LRS, who

23   you would then hope would inform the commander of

24   the LRS about somebody like Devin Kelley?

25         A.   That's exactly the way I would expect it
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 1   to go.

 2         Q.   Okay.  Is there any kind of

 3   documentation process where the Security Forces

 4   would send a -- either an electronic message or some

 5   kind of file note that can be accessed by the

 6   commander at LRS or anyone in the LRS, so you-all

 7   can sort of communicate more easily, so you're not

 8   just relying or hoping that someone makes a phone,

 9   and then that person who gets the phone and then

10   reports it up; do you see?

11         A.   Right.  So, when the Security Forces --

12   sorry, I wanted to give you a moment there.

13         Q.   Go.  Ignore what we're doing over here.

14         A.   When -- when the Security Force

15   completes an investigation, they refer that to a

16   squadron commander for action.

17          So if they find there's enough evidence for

18   that commander to take action, that's the -- so,

19   you've got the informal and formal.

20          And what you're asking for is, you know, is

21   there a formal process by which that gets handed

22   over for action?

23          Yes.  When Security Forces investigation

24   closes out, the Security Forces Squadron refers that

25   investigation formally to the affected squadron
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 1   commander for action.  So, that's that formal piece.

 2          And then the informal piece, in my

 3   experience, is, something like this comes across an

 4   investigator's desk, they're calling that First

 5   Sergeant to say, Hey, you got something you want to

 6   keep an eye out on.

 7          So, then the First Sergeant can tell

 8   leadership; the leadership can tell other leaders in

 9   the squadron to keep an eye out.

10         Q.   So, let me turn your attention to the

11   next page of the investigation by the Security

12   Forces on -- relating to this abuse allegation

13   against Devin Kelley, along with the mass shooting

14   threat Devin Kelley made.

15          If you look at -- let me help you again.

16   There you go.

17         A.   Thank you.

18         Q.   You're welcome.  If you look under

19   Section 5.1 here that I've highlighted for you.  And

20   this is Bates No. 13342.

21          It lists exhibits under there.  And it lists

22   that list of exhibits.  And then it says,

23   "Investigation Status"; do you see that?

24         A.   I do.

25         Q.   And it says, Closed.  So that's Security
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 1   Forces indicating that this is now a closed

 2   investigation?

 3         A.   Correct.

 4         Q.   All right.  And then it's reviewed by

 5   Major David Boyd; do you see that, Commander?

 6         A.   Correct.

 7         Q.   -- do you see that?  Now, do you know

 8   who David Boyd is?

 9         A.   The Security Forces Squadron commander

10   at the time.

11         Q.   Now, you had just indicated to me, I

12   believe -- and again, correct me if I'm not accurate

13   that, you know, when the Security Forces

14   investigation closes out, that's when there's a

15   transfer of information formally to the LRS --

16         A.   Right.

17         Q.   -- the squadron commander where the

18   person is; is that right?

19         A.   So, what I'm -- I'm a little out of my

20   lane here, but --

21         Q.   Okay.

22         A.   -- so this looks like this is out of the

23   Security Forces database that they keep stuff in.

24         Q.   It is.

25         A.   What I'm used to seeing is -- that comes
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 1   to a commander is an ROI, Report of Investigation,

 2   for a commander's action.  That -- what I'm used to

 3   seeing looks different than this (indicating).

 4         Q.   Okay.

 5         A.   So my assumption would be, is that there

 6   would be a separate product that would go to the

 7   squadron commander for action.  I've seen those

 8   before from OSI, for example, a -- a report of

 9   investigation referred for action.

10         Q.   So I -- I'm referring you back to the

11   first page of this document --

12         A.   Okay.

13         Q.   -- that Commander Boyd signed and that

14   was from the SFMIS system.  And it says, Report of

15   Investigation, right?

16         A.   Yes, sir.

17         Q.   All right.  So is this what you're

18   thinking of when you say "Report of Investigation"?

19         A.   What I'm -- what I'm thinking of

20   actually looks different, because it -- it actually

21   has language on it that it's from that commander to

22   another commander referred for action.

23          So, the -- the ones that I'm thinking of that

24   I've seen, it -- you know, it says Report of

25   Investigation.
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 1          They look different than this, much of the

 2   same information, but then it's -- it'll have

 3   language in it where it says, Refer to, you know,

 4   Squadron Command for Action, or that kind of thing.

 5          That's -- that's what I'm -- in my mind's

 6   eye, I see it, but this just doesn't look like that.

 7         Q.   Okay.

 8         A.   This looks like it came out of their

 9   database, so...

10         Q.   Really, my -- my question really

11   ultimately is, is regardless of what the format's

12   supposed to look like, this, you know, this is

13   stating it's a Report of Investigation.  It's got a

14   commander signature at the end from the Security

15   Forces with a statement that the investigation is

16   closed.

17         A.   Right.

18         Q.   At the point when the investigation is

19   closed with a commander's signature, is that when

20   you would expect it to be reported to your squadron,

21   if the person they're investigating is in your

22   squadron?

23         A.   I would, yeah.

24         Q.   Okay.  And then how would that come to

25   you?  What format would that come to you in?

0104

 1         A.   I'm -- I'm used to seeing it in a -- a

 2   document that says Report of Investigation, referred

 3   to command --

 4         Q.   Hard-copy documents?

 5         A.   It could be electronic.

 6         Q.   Electronic, you mean, emailed from a

 7   commander to you, or is it like a system you access?

 8         A.   No, no, it's not in a system.  So it's

 9   not uncommon for them to be brought to you on a CD

10   or a hard copy.

11          So, I think either of those would be

12   reasonable.  I don't recall seeing one having been

13   emailed before; that may happen.

14         Q.   Who would bring it to you on a CD or a

15   hard copy?

16         A.   So, likely the First Sergeant because

17   that's likely the conduit from --

18         Q.   Yeah.

19         A.   -- Security Forces back to the unit.

20         Q.   The First Sergeant seems to be an

21   important conduit, an important gatekeeper for you,

22   to get these types of cross-squadron communication

23   accurate?

24         A.   Absolutely.

25         Q.   Okay.  So, if the Security Forces at the
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 1   49th had closed their investigation at the end of

 2   February 2012 on Devin Kelley, like it states it

 3   did --

 4         A.   Right.

 5         Q.   -- you would expect, at that point, for

 6   the 49th Security Forces to send either in hard copy

 7   format or a CD of the investigation to file to your

 8   First Sergeant at 49th LRS?

 9         A.   I would.  The piece I don't know is the

10   extent to which the Security Forces would be talking

11   to the legal office there at -- at Holloman, as

12   well.

13          And if they felt that there was enough

14   evidence there to warrant the commander, you know,

15   taking either non-jurisdictional punishment or

16   referring the case to a higher authority for a

17   court-martial.

18          So, there would be some other coordination

19   going here, again, my assumption, from experience,

20   they would -- they would be coordinating with First

21   Sergeant, with legal, and then advising the

22   commander on appropriate action.

23         Q.   If you look at what I just highlighted

24   on the bottom there, it looks like the coordination

25   was the staff judge (inaudible) this situation?
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 1         A.   Right.

 2          MADAM COURT REPORTER:  I'm sorry,

 3   coordination with?

 4         Q.   (By Mr. Alsaffar)  -- staff judge

 5   advocate at the 49th was done in this time period?

 6         A.   Yes, sir.

 7         Q.   Okay.  Okay.  So let's move off of this.

 8          MR. DEMERATH:  I think the line is --

 9          MR. ALSAFFAR:  We just -- we're just going to

10   try to see if we can get ahold of everybody.  Are

11   you asking me to ask if anybody's on the line?

12          MR. DEMERATH:  No.  I know they're on the

13   line.  They're waiting for us to reconnect.

14          MR. ALSAFFAR:  Do we reconnect or do they

15   reconnect?

16          MR. DEMERATH:  We need to reconnect.  There's

17   six people on the line and for some reason, our line

18   went dead so we need to dial back in.

19          MR. ALSAFFAR:  Okay.  Thanks.

20          MR. DEMERATH:  Sure.

21          MR. ALSAFFAR:  Is that what this meant

22   (indicating)?

23          MR. DEMERATH:  Yes.  Sorry.

24          MR. ALSAFFAR:  That's what he was passing me.

25   That's all right.  Okay.  I'm really proud of them
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 1   for hanging in there.  They must be enthralled.

 2          (Phone connection re-established.)

 3          MR. FURMAN:  Guys, are you there?

 4          MR. PHILLIPS:  Yes, this is Phillips.

 5          MR. FURMAN:  All right.  Back in business.

 6          MR. ALSAFFAR:  Hey, guys, we apologize.

 7   We -- apparently, it was on our end.  So we,

 8   hopefully, re-established connection.  If you don't

 9   mind just putting yourselves back on mute and then

10   we'll -- we'll keep moving.

11          UNIDENTIFIED SPEAKER:  Okay.

12          MR. ALSAFFAR:  Thanks, everybody.

13         Q.   (By Mr. Alsaffar)  All right.  So -- so,

14   we -- we've gone through the February 2012 incident.

15   And I want to move on to a -- a later date.

16          (Deposition Exhibit 10 was marked for

17   identification.)

18         Q.   (By Mr. Alsaffar)  And I'm going to hand

19   you, sir, Exhibit No. 10.  Exhibit No. 10 is dated

20   April 17th, 2012, correct?

21         A.   Yes, sir.

22         Q.   Now, this is -- this is a memorandum

23   again for Devin Kelley specifically, right?

24         A.   Correct.

25         Q.   And it's from your -- the 49th LRS
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 1   command, correct?

 2         A.   Correct.

 3         Q.   And just, again, I hate to keep

 4   reorienting everybody, but when we see 49 LRS/CC,

 5   that means 49 Logistic Readiness Squadron command,

 6   correct?

 7         A.   Commander.

 8         Q.   Commander?

 9         A.   Um-hum.

10         Q.   And then, that's the position you held

11   from June 2012 to June 2014?

12         A.   Yes, sir.

13         Q.   Okay.  At this time, April 17th, 2012,

14   the acting commander was Nathan McLeod-Hughes, Major

15   Nathan McLeod-Hughes, right?

16         A.   Correct.

17         Q.   And that's who this April 17th, 2012,

18   memo is from?

19         A.   Yes, sir.

20         Q.   And this is yet another letter of

21   reprimand, right?

22         A.   Correct.

23         Q.   And it states under the first paragraph

24   that "Investigation has revealed that you physically

25   assaulted Mrs. Tessa Kelley on or about February 17,
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 1   2012"; do you see that?

 2         A.   I do.

 3         Q.   "That on multiple occasions you

 4   physically assaulted your spouse, on this occasion

 5   you punched her in the arm and slapped her with an

 6   open hand while you were involved in a

 7   verbal/physical altercation"; do you see that?

 8         A.   I do.

 9         Q.   All right.  Now, remember, the

10   February 17th, 2012, date, that's the same date we

11   were just looking at regarding the various

12   allegations of choking and mass shooting, mass

13   murder that Devin Kelley was threatening, correct?

14         A.   Right.

15         Q.   All right.  So now, we've got 49th

16   Security Forces, February 2012.  And now we have

17   Major Nathan McLeod-Hughes, as well, reporting and

18   being made aware of Devin Kelley's assault on his

19   wife, correct?

20         A.   Right.

21         Q.   Okay.  And this is -- he states, "You

22   are hereby reprimanded! Your actions violated

23   Article 128 of the UCMJ-Assault," right?

24         A.   Yes.

25         Q.   Okay.  So, this would have been another
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 1   instance where the Air Force, and specifically the

 2   49th LRS, was aware of Devin's -- Devin Kelley's

 3   reported violence, correct?

 4         A.   Correct.

 5         Q.   Now, this also would have been a

 6   memorandum that would have been in the -- the UIF,

 7   unfavorable file for Devin Kelley?

 8         A.   I think it's logical to assume it would

 9   have been in there.

10         Q.   Okay.  And so -- and again, logistically

11   speaking, when this -- I guess is appropriate --

12   when this was written and this was, you know, sent

13   to Devin Kelley, would -- would Major Nathan

14   McLeod-Hughes have known that this needs to -- the

15   First Sergeant needs to know to put this in that

16   49th FSS UIF file?

17         A.   So, a couple --

18         Q.   How -- how does it get from A to B?

19         A.   Yeah, yeah.  So, you have to make a

20   decision to establish a UIF.

21         Q.   Um-hum.

22         A.   And so I don't know if the squadron had

23   made the decision to establish a UIF at that time or

24   not.

25         Q.   Would the squadron also have wanted to
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 1   keep copies at the squadron of all these various

 2   incidents that they're receiving, these reports, so

 3   that they know there's continuity, that, Hey --

 4         A.   Right.

 5         Q.   -- even though there may be a file that

 6   this needs to go the UIF 49th --

 7         A.   Right.

 8         Q.   -- we also need to make sure for other

 9   commanders -- because he was acting at the time --

10   for Marconi, for Bearden when he gets here, that

11   they could just look at one place here in this

12   building and know who we're dealing with?

13         A.   So, remember, earlier I was talking

14   about the PIF?

15         Q.   Yes, sir.

16         A.   It's -- that would be my assumption that

17   this would have gone in the PIF.  Had the unit

18   decided to create a UIF -- and there should be some

19   record of when they decided to create a UIF on

20   Airman Kelley -- then it would have gone in there

21   as -- also.

22         Q.   Okay.  And I think you had told me that

23   you can have a Personnel Information File, PIF, and

24   also an Unfavorable Information File, you can have

25   both at the same time?
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 1         A.   Correct.

 2         Q.   All right.  Because we're seeing a lot

 3   of the 49th LRS and the 49th Security Forces, and

 4   even AFOSI knowing about these things, and I'm

 5   trying to understand how they're all communicating

 6   to each other --

 7         A.   Right.

 8         Q.   -- and knowing about it.  Okay?  Now,

 9   the -- this time frame, April 17th, 2012, that's

10   what's the date on the letter, correct?

11         A.   Correct.

12         Q.   Now, would you be -- I don't know if you

13   know this, and I'd be happy to show it to you.  I'll

14   go ahead and do that, actually.

15          When you became commander of the 49th LRS in

16   June 30, 2012, what was the policy for carrying

17   fire -- firearms on -- on base at Holloman?

18         A.   I don't remember.

19         Q.   Can anyone carry a firearm on base?

20         A.   No.  So, typically, you're limited to

21   law enforcement personnel.  Some bases allow retired

22   law enforcement personnel to carry on base, that

23   kind of thing.

24          What's typical would be that, like, to have

25   it stored in your home, you have to register to with
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 1   Security Forces so that they know you have firearms

 2   in your home.

 3          That -- that's typical, but carrying, no.  So

 4   you -- typically, you transport, you know, in your

 5   car, in the trunk, on -- on or off of base, but

 6   otherwise, it's locked up at home.

 7          (Deposition Exhibits 11 & 12 were marked for

 8   identification.)

 9         Q.   (By Mr. Alsaffar)  All right.  I'm

10   going -- I'm going to hand you Exhibits No. 11 and

11   No. 12, okay?

12         A.   Okay.

13         Q.   And I don't know if you're familiar with

14   these forms, but what I've handed you, Exhibit

15   No. 11 is a Firearms Transaction form, commonly

16   known as an ATF Form 4473.  It's a form you fill out

17   when you want to buy a gun.

18         A.   Okay.

19         Q.   Are you familiar with this form at all?

20         A.   Not -- I've purchased firearms before so

21   assume I filled one out before.

22         Q.   I hope you did.  If you purchased it at

23   the federal licensed firearm dealer, you would have.

24         A.   Yes, but I -- I don't remember having

25   seen it before, but I'm sure I did.
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 1         Q.   Now, the first exhibit, No. 11, that I

 2   handed you, if you look on -- I've highlighted it

 3   for you on the back -- remember when we were talking

 4   about his two reports in February 2012, one from his

 5   female supervisor where he had used that -- that

 6   inappropriate language and then we'd seen one a week

 7   and a half later, his wife reported him in 2012

 8   threatening chocking her, water boarding her,

 9   threatening mass murder; do you remember that?

10         A.   I do.

11         Q.   That was about February 17th, 2012.  Now

12   this, on that second page that you're looking at is

13   Devin Kelley is purchasing a weapon at -- around

14   February 11, 2012, correct?

15         A.   12th.

16         Q.   Oh, February 12th, 2012, correct?

17         A.   Correct.

18         Q.   So this is right in between the time

19   frame right after -- after he made those remarks to

20   his female supervisor and just before his wife comes

21   in and says, This guy is choking me, water boarding

22   me and threatening to kill his leadership?

23         A.   Correct.

24         Q.   Okay.  And if you noted that this was

25   purchased at Holloman Air Force Base Exchange?
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 1         A.   I see that.

 2         Q.   Do you see that?  Okay.  All right.  And

 3   then, the second exhibit, Exhibit No. 12, remember

 4   commander -- acting commander Nathan McLeod-Hughes'

 5   letter was April 17th, 2012; is that correct?

 6         A.   Yes.

 7         Q.   All right.  And what is -- this -- this

 8   form is Devin Kelley purchasing another firearm at

 9   Holloman Air Force Base Exchange.  And what's the

10   date on the purchase there?

11         A.   April 12th, 2012.

12         Q.   Okay.  So the -- just a few days before

13   this letter of reprimand from Commander Nathan

14   McLeod-Hughes --

15         A.   Um-hum.

16         Q.   -- Devin Kelley has purchased another

17   separate firearm at Holloman Air Force Base

18   Exchange, correct?

19         A.   Correct.

20         Q.   Okay.

21          MR. FURMAN:  Do you want these?

22          MR. ALSAFFAR:  Okay.

23         Q.   (By Mr. Alsaffar)  Now, do you agree

24   that people who are subjects of credible accusations

25   of violent abuse and folks who have threatened a
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 1   mass shooting should not have access to weapons?

 2          MR. FURMAN:  Objection to form; you can

 3   answer.

 4         A.   So, my -- my personal opinion --

 5         Q.   (By Mr. Alsaffar)  Yes, your personal

 6   opinion.

 7         A.   -- is that I would prefer them not to,

 8   but, you know, if they purchase it legally, then

 9   they made a legal purchase.

10         Q.   Okay.  And that's -- that's another

11   question.  If an individual legally should be

12   reported for -- when prob- -- probable cause exists

13   that they committed a reportable crime like assault,

14   and the law prohibits that person at that point from

15   obtaining a weapon, that that person should not be

16   able to obtain a weapon, correct?

17         A.   Right.

18         Q.   You agree with that?

19         A.   I agree.

20         Q.   Okay.  And one of the laws that we have

21   in place in this country is that if you have either

22   been credibly accused, via probable cause of a

23   crime, domestic violence or a felony assault, that

24   your fingerprints should be collected and they

25   should be reported to the FBI, which would then
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 1   prevent you from purchasing a firearm, right?

 2         A.   Right.

 3         Q.   And that rule is in place to keep --

 4   well, the public safe, right?

 5         A.   Yes, sir.

 6          MR. FURMAN:  Objection to form.

 7         Q.   (By Mr. Alsaffar)  And that -- and when

 8   we -- people like that who are supposed to be

 9   reported to the FBI in order to prevent them from

10   getting firearms are allowed to purchase firearms,

11   that increases the risk of harm to the public;

12   doesn't it?

13          MR. FURMAN:  Objection to the form.

14         A.   I would agree with that.

15         Q.   (By Mr. Alsaffar)  Okay.  And going back

16   to Devin Kelley here in his -- in the forms I was

17   showing you about his gun purchases, let's talk

18   about time -- so that time -- the second time frame

19   was about April 12, 2012, when he purchased his

20   second weapon at Holloman Air Force Base Exchange?

21         A.   Correct.

22         Q.   I want to show you Exhibit No. 13.

23          (Deposition Exhibit 13 was marked for

24   identification.)

25         Q.   (By Mr. Alsaffar)  Exhibit 13 is a copy
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 1   of a letter -- or a memorandum from Tracy Wolfe and

 2   sergeant -- First Sergeant 49th LRS; do you see

 3   that?

 4         A.   I do.

 5         Q.   This is the Tracy Wolfe we've been

 6   talking about, correct?

 7         A.   Correct.

 8         Q.   And -- that's her -- his signature on --

 9   on this document; is that correct?

10         A.   That's correct.

11         Q.   And I'm sorry, this is dated April 26th,

12   2012?

13         A.   Correct.

14         Q.   And this is a memorandum for -- this is

15   the 49th Security Forces, correct?

16         A.   Correct.

17         Q.   All right.  So this is the place that

18   had -- it was conducting the investigation, the

19   Security Forces of the -- of Devin Kelley on

20   February 17th, 2012, right?

21         A.   That's correct.

22         Q.   So two months later, your -- this was

23   your First Sergeant at Holloman, correct --

24         A.   Correct.

25         Q.   -- when you came in command.  So two
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 1   months after that February event, 2012, Tracy Wolfe

 2   is sending this memo to the 49th Security Forces

 3   telling them that, I've taken -- I'm in possession

 4   of one of the firearms of Devin Kelley and storing

 5   it at the base armory, correct?

 6         A.   It's asking -- it's asking the Security

 7   Forces Squadron to store a firearm belonging to

 8   Devin Kelley at the armory, base armory.

 9         Q.   All right.  And -- and so what has

10   happened is First Sergeant Wolfe is in possession

11   and has taken the gun -- Devin Kelley's gun -- a gun

12   of Devin Kelley's?

13         A.   I think that's a reasonable assumption.

14         Q.   Okay.  And so your -- First Sergeant

15   Wolfe, who was Marconi's First Sergeant at this

16   time --

17         A.   Right.

18         Q.   -- Commander Marconi's First Sergeant at

19   this time is asking the Security Forces of the 49th

20   at Holloman to store it and not let Devin Kelley get

21   this gun?

22         A.   Correct.  Yeah.  He goes on to say, the

23   only people who are authorized to check it out are

24   him and the commander -- "him" being First Sergeant

25   Wolfe.
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 1         Q.   And the commander of the 49th LRS at the

 2   time, Colonel Marconi?

 3         A.   Marconi.

 4         Q.   And so, this is another document that

 5   should make it into the UIF file, do you think, or

 6   at least the PIF file?

 7         A.   I don't -- I don't think so, no.  This

 8   is just requesting storage of a firearm at the

 9   armory.  So it wouldn't -- in my estimation, it

10   wouldn't rise to being unfavorable information about

11   the airman.

12         Q.   Okay.

13         A.   So I wouldn't expect it to be stored in

14   a UIF.  I don't think I'd even -- even expect it to

15   be stored in the PIF.

16         Q.   Oh, okay.  So this particular document

17   saying, Hey, we've got the firearm of Devin Kelley

18   and we're asking the Security Forces to store it and

19   not ever -- not allow Devin Kelley to get it back,

20   that's not a file that would have been kept in --

21   anywhere in the LRS?

22         A.   Not in my assumption -- or not in my

23   estimation.

24         Q.   Where would this have gone, just to

25   Security Forces?
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 1         A.   It would have gone to Security Forces.

 2         Q.   All right.  And now, if you notice, it

 3   says the firearm and it's got the -- the number and

 4   the -- the description, .38 Special, right?

 5         A.   Right.

 6         Q.   Now, I just showed you two documents

 7   where in the span of a couple of months, Devin

 8   Kelley had purchased two guns at Holloman Air Force

 9   Base, a .38 Special and a 9 millimeter

10   semiautomatic, correct?

11         A.   Correct.

12         Q.   All right.  So this is only talking

13   about securing the .38 Special?

14         A.   That's correct.

15         Q.   So, at this point, we don't know what's

16   going on with the other gun?

17         A.   I think that's a reasonable assumption.

18         Q.   All right.  Are you familiar with what

19   an HRVRT is?

20         A.   A high risk -- I forget the V, but it's

21   a -- it's a team you called together if you think

22   that you've got an airman that isn't -- presents a

23   high risk.

24          So it's -- brings together several different

25   agencies on the base to consider, Okay, is this
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 1   person a risk to themself or others?

 2         Q.   Is it, HRVRT stands for High Risk for

 3   Violence Response Team?

 4         A.   That sounds correct.

 5         Q.   Okay.  So there's a team that's put

 6   together on the base when you have identified an

 7   individual that is a high risk for violent conduct?

 8         A.   Right.

 9         Q.   Right.  And an HRVRT team is put

10   together for Devin Kelley on Holloman Air Force

11   Base, are you aware of that?

12         A.   No.

13         Q.   All right.  Well, I want to take you

14   through that.

15         A.   Okay.

16         Q.   You seem to know what it is based on

17   your --

18         A.   Experience.

19         Q.   -- experience?

20         A.   Yes, sir.

21         Q.   And based on your experience, what kind

22   of members or what kind of people from the base are

23   put together to serve on the High Risk for Violence

24   Response Team?

25         A.   I don't remember.  Likely, groups would
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 1   be the Office of Special Investigations, Security

 2   Forces, that could be either/or, or both.

 3          There's probably some kind of mental health

 4   representation, as well.  Potentially, family

 5   advocacy.  Those are the kinds of people that I

 6   think are probably on it.  The Air Force instruction

 7   probably spells out those types of people that have

 8   to be on it.

 9         Q.   I'll do you a favor and look at that

10   because that's a fair thing to do.  I'm going to

11   hand you Exhibit No. 14.  And it's another document

12   from this time frame.  So I'm now moving from --

13          MR. FURMAN:  Do you have a copy for me?

14          MR. ALSAFFAR:  Oh, yeah, I do.  Sorry.

15          (Deposition Exhibit 14 was marked for

16   identification.)

17         Q.   (By Mr. Alsaffar)  I am now moving -- we

18   talked a lot about June 2011.  We've moved you

19   through October 2011 with the CRB board, and the

20   child maltreatment criteria.

21          Now, we've moved you through February 2012

22   with the multiple reports of violence.  And now --

23   and then April 2012 with Commander McLeod's memo

24   about an assault.

25          The two gun purchases that Devin Kelley made
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 1   in April and in February 2012 on Holloman Air Force

 2   Base.

 3          And now we're in that May time frame.  And I

 4   want to talk to you about something you mentioned a

 5   few minutes ago.

 6          You said when you receive the Report of

 7   Investigation from the 49th Security Forces about an

 8   individual like Devin Kelley, you expect to see it

 9   in a certain kind of format.  And I've handed you

10   Exhibit No. 13 -- is it 13, sir?

11         A.   14.

12         Q.   Ah, 14.  Sorry.  I should have written

13   it on my copy.  Okay.  I've done that.  So Exhibit

14   No. 14, the front page says, Memorandum For -- and

15   then there's handwriting, 49 LRS-CC-CC -- looks like

16   F?

17         A.   F.

18         Q.   What is -- what does that mean?

19         A.   So to the commander and the First

20   Sergeant.

21         Q.   Okay.  So this is a memo to 49th

22   Logistics Readiness Squadron Commander and -- and

23   CCF is what again?

24         A.   First Sergeant.

25         Q.   First Sergeant.  So that would have been
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 1   Tracy Wolfe, probably?

 2         A.   Correct.

 3         Q.   All right.  And this is from the 49th

 4   Security Forces, correct?

 5         A.   From the commander.

 6         Q.   And the commander of the 49th Security

 7   Forces signed here is David Boyd again?

 8         A.   Correct.

 9         Q.   And he's got -- in there, he's X'd a box

10   that says, "COMMANDER'S REPORT OF DISCIPLINARY

11   ADMINISTRATIVE ACTION IS REQUIRED...Upon completion,

12   please return the original form...with the action

13   annotated no later than" May 2nd, 2012; do you see

14   that?

15         A.   I do.

16         Q.   And then under No. 2, it states, "The

17   unit commander or designee must endorse all forms."

18         A.   Correct.

19         Q.   And then at the bottom there, it says,

20   "AF Form 3545/SFMIS," and it's got that case number,

21   and "ROI"; do you see that?

22         A.   I do.

23         Q.   Which, that stands for Report of

24   Investigation?

25         A.   It does.
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 1         Q.   And then attached to it is that document

 2   I showed you earlier where -- from the file where

 3   it's got the narrative of the interview with Tessa

 4   Kelley with all the description of what Devin Kelley

 5   was doing, including his threats for mass murder,

 6   with the legal consultation with the SJA, and then

 7   the Commander Boyd instruction?

 8         A.   Yes, sir.

 9         Q.   So it appears -- does it appear from

10   this document that around this time frame, so around

11   the end of April, May 2012, the Security Forces is

12   sending to the 49th LRS notification of the Security

13   Forces investigation of Devin Kelley?

14         A.   Correct, and requiring from them some

15   kind of action.

16         Q.   Okay.  And so when the 49th LRS would

17   have received this form (indicating), would this

18   have gone where?

19         A.   I don't know.  So, likely, back to

20   the -- back to the Security Forces with the

21   endorsement of what was done.  That's -- that's

22   likely, but I don't know where it's filed.  I

23   apologize.

24         Q.   That's okay.  That's okay.  And we're --

25   we're kind of getting to a few weeks before you
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 1   get --

 2         A.   Right.

 3         Q.   -- you know, about a month and a half

 4   before you get to the base --

 5         A.   Right.

 6         Q.   -- to -- to take over this command.  So,

 7   the -- when you got to Devin -- when you got to the

 8   Holloman Air Force Base at the end of June 2012, do

 9   you remember ever seeing the Security Forces Report

10   of Investigation on him?

11         A.   I don't.

12         Q.   Okay.  All right.  And now, we're --

13   we're getting to what we were just discussing a few

14   seconds ago, which is the HRVRT --

15         A.   Okay.

16         Q.   -- meeting.  So now, we're talking about

17   mid-May 2012.  The 49th LRS now has received the

18   notification of investigation from the Security

19   Forces into Devin Kelley with the various threats he

20   made.

21          And I want to talk now about the High Risk

22   for Violence Response Team that was formed for Devin

23   Kelley.

24          Now, you had mentioned the regulation

25   earlier.  Now, there's a -- let me find it.  I've
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 1   got it right here.  There is an Air Force

 2   Instruction, a mandatory instruction, actually,

 3   relating to how the Air Force has to handle HRVRT

 4   situations, correct?

 5         A.   I believe so.

 6         Q.   Okay.  And I'm going to show it to you.

 7         A.   Okay.

 8         Q.   I'm not going to play hide and seek at

 9   all.

10         A.   Okay.

11          (Deposition Exhibit 15 was marked for

12   identification.)

13         Q.   (By Mr. Alsaffar)  All right.  I'm

14   handing you Exhibit No. 15.  This was produced to us

15   by the government.

16         A.   Okay.

17         Q.   It's Bates stamp 7575.  And it's Air

18   Force Instruction 40-301.  And from the Family

19   Advocacy Program.  And you see that it states that

20   "COMPLIANCE OF THIS PUBLICATION IS MANDATORY,"

21   correct?

22         A.   I do.

23         Q.   Okay.  So no discretion involved, you

24   have to follow this instruction, right?

25         A.   Correct.
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 1         Q.   It's one of those.  So let's talk

 2   about -- let me flip you to Page 2, Section 2.2.8;

 3   do you see that?

 4         A.   I do.

 5         Q.   Okay.  And it's titled, "High Risk for

 6   Violence Response Team, (HRVRT)," right?

 7         A.   It is.

 8         Q.   Correct?  Okay.  So, it states that,

 9   "The HRVRT will be activated when there is a threat

10   of immediate and serious harm to family members,

11   unmarried intimate partners, or the FAP staff,"

12   which is the Family Advocacy Program, correct?

13         A.   Correct.

14         Q.   Okay.  So we know that the HRVRT, the

15   high risk for violence team is not even put together

16   unless there is a threat from someone of immediate

17   and serious harm to family members?

18         A.   Correct.

19         Q.   All right.  The "HRVRT is activated at

20   the discretion of the FAO"; do you see that section

21   right underneath?

22         A.   I do.

23         Q.   All right.  "Members are appointed in

24   writing by their CC," which stands for commander?

25         A.   It does.
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 1         Q.   All right.  "And approved by the FAC.

 2   Membership includes the FAO, the FAP clinician

 3   working with the family, member's SQ/CC," and that

 4   stands for?

 5         A.   Squadron commander.

 6         Q.   All right.  So that would be the 49th

 7   LRS in Devin Kelley's situation?

 8         A.   Correct.

 9         Q.   "JA," which stands for judge advocate?

10         A.   Correct.

11         Q.   "SFS," which stands for Security Forces,

12   correct?

13         A.   Correct.

14         Q.   "MH provider, AFOSI"?

15         A.   Correct.

16         Q.   "DAVA," do you know what that is?

17         A.   DAVA, the -- I would need to look it up,

18   but it's -- they handle abuse cases.

19         Q.   Domestic abuse --

20         A.   Domestic abuse, yes.

21         Q.   Okay.  And so, this is -- you had

22   mentioned this, they're kind of similar to the

23   CRB where it's a collection of -- HRVRT is a

24   collection of various members of squadron

25   commanders, judge advocates, Security Forces, family
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 1   advocacy folks, family advocacy clinicians, AFOSI

 2   members in a group team to help assess the threat

 3   risk of this person, right?

 4         A.   Right.

 5         Q.   So this type of group was put together

 6   for Dev- -- I'm representing to you, this type of

 7   group was put together for Devin Kelley in around

 8   May 2012?

 9         A.   Okay.

10         Q.   Okay?  And so, the only way this happens

11   is if -- if it has been determined that Devin Kelley

12   posed a threat of immediate and serious harm to

13   family members in the May 2012 time frame, correct?

14          MR. FURMAN:  Objection to form.

15         Q.   (By Mr. Alsaffar)  Is that your

16   understanding of how this thing was --

17         A.   Yeah, that would --

18          MR. FURMAN:  Same objection.

19         Q.   (By Mr. Alsaffar)  Is that your

20   understanding of how this team was formed?

21          MR. FURMAN:  Same objection; you can answer.

22         A.   That is -- I share your understanding

23   that if a HRVRT was formed, that would be the reason

24   why.

25         Q.   (By Mr. Alsaffar)  Okay.  The reason
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 1   being that Devin Kelley would have posed a threat of

 2   immediate and serious harm to family members?

 3         A.   Right.

 4         Q.   Okay.  And let me -- let me turn you to

 5   what I promised I would turn you to, which is the

 6   proof that this actually happened for Devin Kelley.

 7         A.   Okay.

 8         Q.   So, I'm going to hand you Deposition

 9   Exhibit No. 16.

10          (Deposition Exhibit 16 was marked for

11   identification.)

12         Q.   (By Mr. Alsaffar)  I hand you Deposition

13   Exhibit No. 16.  It might look a little confusing

14   because it is --

15          MR. FURMAN:  Do you have a copy of that?

16          MR. ALSAFFAR:  I do.  Of course I do.  I

17   always have multiple, triplicate copies.

18          MR. FURMAN:  You're good.

19         Q.   (By Mr. Alsaffar)  This Exhibit 16 is

20   a -- at the top, it's titled "U.S. Department of

21   Justice, Bureau of Alcohol, Tobacco, Firearms and

22   Explosives from Chief Counsel"; do you see that?

23         A.   I do.

24         Q.   Okay.  Now, this was produced to us by

25   the government, as well.  And you -- can you read
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 1   the Bates stamp number on the bottom right for

 2   everybody?

 3         A.   5399.

 4         Q.   Okay.  And it's got a USA Bates stamp

 5   number, correct?

 6         A.   It does.

 7         Q.   All right.  Now, let me flip your

 8   attention to the -- it would be the third page.

 9         A.   Okay.

10         Q.   Bottom of the third page where it states

11   May 14th to 15th, 2012; do you see that, on the

12   bottom of the third page.

13         A.   Bottom of the third page.

14         Q.   It's got the number 2 on the bottom --

15         A.   Oh.

16         Q.   -- but it's the third page.

17         A.   Oh, sorry.  May 14th and 15th, got it.

18         Q.   Do you remember when I told you a couple

19   of minutes ago that at Holloman Air Force Base, a

20   High Risk for Violence Team was put together for

21   Devin Kelley on May 14th, 2012, time frame?

22         A.   I do.

23         Q.   Okay.  So this -- this establishes --

24   this is where we get this information.

25         A.   Okay.
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 1         Q.   The Department of Justice is telling us

 2   that on May 14th to 15th, 2012, at Holloman Air

 3   Force Base, a High Risk for Violence Response Team

 4   convened to discuss Devin Kelley's mental health

 5   concerns; do you see that?

 6         A.   I do.

 7          MR. FURMAN:  Objection to the

 8   characterization.  You can answer.

 9          MR. ALSAFFAR:  Oh, what's -- okay.  I'm

10   sorry?

11          MR. FURMAN:  You said the Department of

12   Justice is telling us.

13          MR. ALSAFFAR:  Okay.  Well, this is from the

14   Department of Justice, isn't it?

15          MR. FURMAN:  It's in their memo.  I don't

16   know if they're telling us or --

17          MR. ALSAFFAR:  Well, it's their letter where

18   they're telling us --

19          MR. FURMAN:  It's included in the letter.

20          MR. ALSAFFAR:  This would be followup RP

21   because we have not received any information about

22   this team from you guys, and there's supposed to be

23   a lot of documentation about an HRVRT team.

24          So, we'll followup on that, but I was -- this

25   is the only notification we got that this happened
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 1   for Devin Kelley was through this letter.

 2          So that's why -- and that's their letter.

 3   That's why I say that DOJ is telling us, but we'll

 4   talk about that later -- later discovery.

 5         Q.   (By Mr. Alsaffar)  Okay.  Let me go back

 6   to this.

 7          So in this letter from the Department of

 8   Justice, it states, May 14th to 15th, a high risk

 9   for violence team has been put together for Devin

10   Kelley, correct?

11         A.   I see that.

12         Q.   At Holloman Air Force Base, right?

13         A.   Yes, sir.

14         Q.   So it's about a month and a half before

15   you arrive, okay; is that right?

16         A.   That's correct.

17         Q.   And it states further, "Kelley's

18   Squadron leadership and his mental health providers

19   feel that he is a major threat to commit an act of

20   violence, and is currently institutionalized for

21   mental and emotional instability."

22         A.   It does.

23         Q.   Do you see that?  Okay.  Now, where it

24   says "Kelley's Squadron leadership," would that be

25   the 49th LRS squadron, is that what that means --

0136

 1         A.   It would.

 2         Q.   -- "Squadron"?  Okay.  At the time, the

 3   squadron leadership was Commander Marconi --

 4         A.   Correct.

 5         Q.   -- right?  And then his second in

 6   command was Major McLeod-Hughes?

 7         A.   Correct.

 8         Q.   Okay.  And so, at least we know through

 9   the HRVR team that in May 14th-15th, the 49th LRS

10   Squadron has determined that he is, Devin Kelley, is

11   a major threat to commit an act of violence,

12   correct?

13         A.   Correct.

14         Q.   All right.  And now, were you aware --

15   let's see if I can find it.  Were you aware when

16   you -- shortly after in a month or so, within a

17   month or so after you arrived at Holloman Air Force

18   Base as commander of the 49th LRS, that Devin Kelley

19   had -- by this time, May 14th-15th, 2012, had

20   actually already confessed on video to beating his

21   child.

22         A.   I don't recall being aware of that.  I

23   know that it's in the documentation that went along

24   with his trial, though.

25         Q.   Okay.  So, were you aware that it was
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 1   your First Sergeant, your First Sergeant Tracy Wolfe

 2   who received the confession video, had a copy of it

 3   on a disk?

 4         A.   I may have been.  I don't -- I don't

 5   remember anything about it.

 6         Q.   And -- and what I mean is, is that in

 7   April 29th, 2012, First Sergeant Wolfe, who was your

 8   First Sergeant when you got there, right?  That's

 9   correct, right?

10         A.   Correct.

11         Q.   So, in April 29th, 2012, First Sergeant

12   Wolfe, not only had possession of the confession

13   video, but also transferred that confession video to

14   the Air Force OSI, Detachment 225 Office, as well;

15   did you know that?

16         A.   No.

17         Q.   Okay.  Did anybody make you -- so First

18   Sergeant Wolfe did not make you aware, at least at

19   the time shortly after you arrived at the base that

20   Devin Kelley had -- had all these incidents, had all

21   these threats, had violence and purchased guns, and

22   now officially confessed to the crime of abusing a

23   child, you weren't made aware of that --

24          MR. FURMAN:  Objection --

25         Q.   (By Mr. Alsaffar)  -- when you first

0138

 1   came in?

 2          MR. FURMAN:  -- misstates testimony.

 3          MR. ALSAFFAR:  You can answer.

 4         A.   Not that I recall.  You know, so the --

 5   the difference -- I think the context that matters

 6   there is that when I arrived, he was already in

 7   pretrial confinement.

 8          So, you know, that, likely, changes what the

 9   First Sergeant is, you know, thinking about and

10   telling me about because the individual's in

11   pretrial confinement, getting ready to go to trial

12   by court-martial for what was committed.

13          So, you know, there's, probably in his mind,

14   there's a limit to what he needs to spin me up on

15   with regard to an airman that's already in

16   confinement, that's no longer a risk to the unit.

17         Q.   (By Mr. Alsaffar)  So do you -- do you

18   know who the 49th LRS Squadron commander had

19   appointed to be on the Devin Kelley High Risk for

20   Violence Response Team?

21         A.   I do not.

22         Q.   Okay.  Where would I find that

23   documentation?

24         A.   I don't know.

25         Q.   You don't know?
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 1         A.   I don't know if that's required to be in

 2   paper, you know, as I -- you showed from the Air

 3   Force instruction that -- that they have to appoint

 4   them.

 5         Q.   Um-hum.

 6         A.   But I don't know -- you know, it doesn't

 7   say that appoint them in writing, so it may have

 8   just been a verbal, You're on it, go meet.

 9          I don't know.  The interesting thing for us

10   here, again, to give you context, is so, now, this

11   is another -- yet another squadron on base in the

12   family advocacy program over on the medical side.

13          Now we're in their expertise about what's

14   required.  So I wouldn't know how they document or

15   if it's required, that kind of thing.

16         Q.   So by -- what we know, based on the

17   Department of Justice, what we know is that by

18   May 5th -- 14-15, 2012, we've have got multiple

19   elements, multiple sections of the Holloman Air

20   Force Base, multiple outfits within the Holloman Air

21   Force Base that are aware of the high risk of

22   violence and threat that Devin Kelley poses to

23   members on base, correct?

24          MR. FURMAN:  Objection to the

25   characterization.
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 1         Q.   (By Mr. Alsaffar)  Is that a fair

 2   characterization?

 3          MR. FURMAN:  Same objection; you can answer.

 4         A.   So I -- I would offer with what you just

 5   illustrated and kind of stepped through with --

 6         Q.   (By Mr. Alsaffar)  Yes, sir.

 7         A.   -- all these various things, it's clear

 8   that there was a lot of activity between the LRS

 9   squadron leadership and the various helping agencies

10   on base to get to a place where they were taking

11   action on what they were learning about Airman

12   Kelley.

13          And I think it's -- this shows that by that

14   point, they had taken a lot of action and to -- when

15   I arrived to that point, that he was in pretrial

16   confinement and being charged with crimes.

17          And so, yeah, it's obvious that there's a lot

18   of activity because they're concerned about this

19   individual.

20          And that they, obviously, had enough evidence

21   that they thought they could charge him with a crime

22   and put him in pretrial confinement.

23         Q.   Right.  And so, at that point, there's

24   doubt -- so, we're talking the April 29, 2012,

25   the -- Tracy Wolfe has possession of the confession
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 1   video.

 2          The confession video he sends to the AFOSI,

 3   so both AFOSI, your squadron are aware -- I'm sorry,

 4   the 49th LRS Squadron is aware he's confessed to

 5   child abuse.

 6          May 2012, a High Risk for Violence Team has

 7   been put together because he poses a specific major

 8   threat to commit an act of violence.

 9          At this time frame in Devin Kelley's point of

10   life at Holloman Air Force Base, there's no doubt

11   there's reasonable grounds, probable cause to

12   believe he's committed these violent acts, right?

13          MR. FURMAN:  Objection to the form; you can

14   answer.

15         A.   So, you made some statement there about

16   Sergeant Wolfe transferring a video.  I haven't seen

17   anything, so I can't speak to that.

18         Q.   (By Mr. Alsaffar)  Okay.

19         A.   I haven't seen anything that shows that

20   he took a confession and that he transferred it to

21   OSI, but I think to the point of your question, it's

22   clear that by this time, the squadron leadership has

23   determined that he, being Airman Kelley --

24         Q.   Um-hum.

25         A.   -- there's probable cause that -- that
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 1   he did something illegal and that he was at risk for

 2   violent acts.  And that they were taking action to

 3   protect the squadron and the -- the public against

 4   those acts.

 5         Q.   Okay.  And, you know, you -- you had

 6   made a statement there about the April 29th

 7   confession video, and so I want to show you -- I'm

 8   sorry.  You had asked -- you said, Well, I haven't

 9   seen it --

10         A.   Right.

11         Q.   And I -- I know you're not questioning

12   my -- my integrity at all, and I appreciate it, but

13   I'm -- also care about you understanding that I'm

14   not making stuff up, either.

15         A.   Yep, so I take your word for it.

16         Q.   Yeah, but I want to show it to you

17   because I don't -- you don't have to take my word

18   for it.

19         A.   Okay.

20         Q.   So, I'm showing you -- this is the USA

21   Bates stamp, I'll show you the Bates stamp on the

22   bottom, 13431; do you see that?

23          (Deponent perused computer screen.)

24         A.   Not yet.

25         Q.   (By Mr. Alsaffar)  Okay.  I'm sorry.
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 1   I'm sorry.  At the bottom there?  No, not yet?

 2         A.   13431, I see it.

 3         Q.   You see it, okay.  And this is -- let me

 4   pull it up again.  I'll highlight it for you.  This

 5   is a report from AFOSI dated April 29th, 2012,

 6   correct?

 7         A.   Correct.

 8         Q.   And I want to show you the AFOSI.  And

 9   it's an interview of your First Sergeant by Special

10   Agent Holtz, correct?

11         A.   Interview of Wolfe, Tracy A.  I don't

12   see who did it.  Sorry.

13         Q.   The first page; do you see that?

14   Interview of Wolfe, April 29th --

15         A.   I do.

16         Q.   -- 2012?

17         A.   Yep.

18         Q.   And then -- oh, I'm sorry.  It's by

19   Clinton Mills --

20         A.   Mills, Clinton.  I see at the bottom.

21         Q.   Clinton Mills is a Special Agent, AFOSI.

22         A.   Okay.

23         Q.   And it states that Tracy Wolfe, Holloman

24   Air Force Base, 49 LRS provided AFOSI Detachment 225

25   with a black external hard drive allegedly
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 1   containing a confession by subject, D.  Kelley to

 2   all of victim's injuries.  Wolfe received the hard

 3   drive from subject T. Kelley on the same day.

 4         A.   Correct.

 5         Q.   So, this is documenting the transferred

 6   that I described.

 7         A.   Okay.

 8         Q.   Okay.

 9         A.   I agree.

10         Q.   Yeah, okay.  And -- and I just wanted to

11   make sure you knew --

12         A.   No, thank you.

13         Q.   -- where I was getting it from.  So

14   let's go back to the -- the HRVRT, high risk for

15   violence meeting and then the action subsequent to

16   that.

17         A.   Okay.

18         Q.   So, if you look on -- what exhibit

19   number was that again?

20         A.   Exhibit 16.

21         Q.   Exhibit 16.  And it's Page No. 4, it's

22   No. 3 on the bottom.

23         A.   Okay.

24         Q.   June 8, 2012; do you see that?

25         A.   I do.
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 1         Q.   And actually, above it, June 7th, 2012,

 2   the Department of Justice states that Kelley

 3   "'escapes' from Peak Behavioral Health Services

 4   where he is undergoing treatment"; do you see that?

 5         A.   I do.

 6         Q.   And are -- were you aware that he had

 7   tried -- he had -- well, he had escaped the Peak

 8   Mental Institution, right?

 9         A.   I was made aware; I don't remember when.

10         Q.   Okay.  And then the next day, June 8th,

11   Kelley's commander orders him into pretrial

12   confinement at the 49th Security Forces,

13   Building 35, right?

14         A.   Correct.

15         Q.   Now, where is that confinement facility

16   located, vis-à-vis, your 49 LRS?

17         A.   Again, within probably a mile, short

18   drive on the base.

19         Q.   Okay.  And June 8, 2012, "Confinement

20   was deemed necessary because it was foreseeable he

21   would flee again and engage in serious criminal

22   misconduct"; do you see that?

23         A.   I see that.

24         Q.   And you have no reason to disagree with

25   that statement, correct?
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 1         A.   I do not.

 2         Q.   Okay.  And there's "evidence in the

 3   record that Kelley attempted to purchase a handgun

 4   before being placed into pretrial confinement

 5   (June 7, 2012 entry)"; do you see that?

 6         A.   I do.

 7         Q.   No -- no reason to disagree with that,

 8   correct?

 9         A.   None.

10         Q.   Now, I want to show you specifically a

11   document that might elucidate that little section we

12   just went over.  I'm going to hand you Exhibit No.

13   17.

14          (Deposition Exhibit 17 was marked for

15   identification.)

16         Q.   (By Mr. Alsaffar)  Exhibit No. 17 is

17   Bates stamped USA 13378, and it's from Xavier

18   Alvarez, Director of Military Affairs.

19         A.   Okay.

20         Q.   All right.  MissionRecovery.  Now, first

21   of all, do you know what "Director of Military

22   Affairs" is?

23         A.   I don't.

24         Q.   Okay.  That's not important.  This is

25   June 7, 2012; do you see that at the very front?
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 1         A.   I do.

 2         Q.   "At approximately 2235 Nurse on unit

 3   informed staff that a code three (elopement) had

 4   been called onto Military Unit reference Devin

 5   Kelley."  All right?

 6          So, this is a notification that he was

 7   escaping from the mental institution, right?

 8         A.   Right.

 9         Q.   Now, you were -- your understanding was

10   he had escaped from that mental institution; he was

11   not allowed to; it was AWOL on his part, right?

12         A.   Correct.

13         Q.   And if you go a couple of lines down,

14   commander -- or sorry, Director Alvarez states,

15   "Computer results showed that DK had been searching

16   weapons, body armor, transport to San Antonio and

17   lodging.

18          "SM's (sic) reported to staff, that DK had

19   been working diligently in PT, to accomplish a

20   twelve mile run"; do you see that?

21         A.   I do.

22         Q.   Are you aware also that Devin Kelley was

23   wearing body armor when he shot those 26 people in

24   the church?

25         A.   I -- I don't remember that, but I --
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 1         Q.   It's okay.

 2         A.   -- I believe you, absolutely.

 3         Q.   No, no.  And I just didn't know if you

 4   knew or not.

 5         A.   Yeah.

 6         Q.   And so, what we know is that he was

 7   searching for weapons and body armor while he was in

 8   a mental institution on the day or around the time

 9   he was trying escape from the mental institution,

10   right?

11         A.   Right.

12         Q.   Okay.  Now, if you go a little bit

13   farther down, do you see where it says "Greyhound

14   security and Police"?

15         A.   I do.

16         Q.   "Greyhound security and Police were

17   notified of the possible suspect heading downtown

18   and advised that he may be a danger as per his

19   recent 'death by cop' statements"; do you see that?

20         A.   I do.

21         Q.   So that was another kind of discrete

22   threat he's made about shooting people, correct?

23         A.   Right.  My understanding of the

24   death-by-cop statement is you're expecting to -- to

25   point a firearm at a police officer or shoot at them
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 1   in the hope that they shoot you and kill you.

 2         Q.   That's right.  It's sort of suicide --

 3         A.   Suicide --

 4         Q.   -- by cop?

 5         A.   -- homicide/suicide situation.

 6         Q.   Exactly.  So, in other words, this is

 7   another kind of -- another different kind of threat

 8   with weapons that Devin Kelley is making?

 9         A.   Right.

10         Q.   All right.  And the next sentence,

11   "Throughout" -- it says, "Throughout this process

12   Master Sergeant Wolfe," so that's Tracy Wolfe,

13   correct?

14         A.   Correct.

15         Q.   -- "and Major Nordin were in constant

16   communication with Director Alvarez."

17          So again -- first of all, do you know who

18   Major Nordin is?

19         A.   I don't.

20         Q.   Okay.  So, in this situation, Director

21   Alvarez is stating that your First Sergeant Wolfe

22   is -- is communicating with them and is being made

23   aware of all this stuff, was actually working

24   closely and being made aware of what Devin Kelley

25   was doing?
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 1         A.   Right, right.

 2         Q.   So -- so, your First Sergeant Wolfe

 3   would have known about the -- these searching for

 4   weapons, searching for body armor, his escape from

 5   the mental institution and his threat -- his weapons

 6   threat of death by cop?

 7         A.   Right.

 8         Q.   And that's June -- that's June 7, 2012,

 9   right?

10         A.   Correct.

11          (Deposition Exhibit 18 was marked for

12   identification.)

13          MR. FURMAN:  Off the record for a second?

14          MR. ALSAFFAR:  Yeah, do you need a break?

15          MR. FURMAN:  I just want to chat for a

16   minute.

17          MR. ALSAFFAR:  Yeah, sure.  You bet.

18          THE VIDEOGRAPHER:  We're going off the

19   record.  The time is 5 -- 6:02.

20          (Pause in proceedings.)

21          THE VIDEOGRAPHER:  We're back on the record.

22   The time is 6:12.

23         Q.   (By Mr. Alsaffar)  Colonel, there's one

24   more loop that I wanted to close on the HRVRT team

25   because we were talking about it in terms of sort of
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 1   the various installations or sections of Holloman

 2   Air Force Base that by at least May 2012, were sort

 3   of involved in the understanding of the risk of

 4   violence that Devin Kelley posed.

 5         A.   Right.

 6         Q.   And part of that -- part of the reason I

 7   said that is we -- we certainly, we've gone through

 8   the Air Force Office of Special Investigation, the

 9   LRS 49th was aware in June 2011, he was under

10   criminal investigation, right, you remember that

11   document?

12         A.   Right.

13         Q.   Then, of course, the Security Forces was

14   specifically investigating him for very serious,

15   violent threats --

16         A.   Correct.

17         Q.   -- in February 2012.  And then, you

18   know, we took you through the -- your own -- the

19   LRS's own reprimand letters about assaults and

20   violent from April 2012.

21          And then, of course, the -- the team, the

22   high risk violence team was put together in May

23   2012.

24          And as part of that putting together,

25   remember we -- I showed you the -- a mandatory
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 1   manual Air Force instruction about what constitutes

 2   a team?

 3         A.   Right.

 4         Q.   And part of that was the -- someone from

 5   the 49th JAG, someone from the 49th squadron

 6   command, so the LRS?

 7         A.   Right.

 8         Q.   Someone from the Security Forces,

 9   someone now from family advocacy, as well.  So

10   that -- that right there is four different units

11   within the Holloman Air Force Base that were put

12   together specifically aware that Devin Kelley posed

13   a high risk of violence by May 2012, fair?

14         A.   Fair.

15         Q.   Okay.  That's all I was -- that's all I

16   was saying.  So now let's go to -- you can put that

17   aside.

18          Remember when we had talked briefly about the

19   CRB team that met back in October 2011 regarding

20   Devin -- you don't need to look at it, but that's --

21   remember we had that discussion?

22         A.   I do.

23         Q.   I want to show you another thing related

24   to that, Exhibit No. 19.

25          (Deposition Exhibit 19 was marked for
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 1   identification.)

 2         Q.   (By Mr. Alsaffar)  And this is dated May

 3   17, 2012.  Let me switch you on that -- actually,

 4   you can have mine.  That's okay.  It makes it easier

 5   for you.  It makes it easier for you -- dated May

 6   17, 2012.  It's a memorandum for the 49th LRS

 7   commander --

 8         A.   Correct.

 9         Q.   -- correct?  And it's about Devin

10   Kelley, right?

11         A.   Right.

12         Q.   And it's from the 49th MSG/CC, Mission

13   Support Group Commander, correct?

14         A.   Correct.

15         Q.   All right.  And that is Colonel Cole,

16   right?

17         A.   Right.  And -- and just again, for

18   clarity, it's from -- it's to the LRS commander and

19   it's to Airman Kelley.  So we call that an in-turn

20   memo.  It goes to one and then the next.

21         Q.   Okay.  And, yeah, and we see Devin

22   Kelley's signature?

23         A.   Yep.

24         Q.   And we also see Commander Marconi from

25   the 49th LRS --
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 1         A.   Correct.

 2         Q.   -- as well, signed May 17, 2012, right?

 3         A.   Yes.

 4         Q.   And this is -- so this is another

 5   notification that there's been a Central Registry

 6   Board met on May 17th, 2012 --

 7         A.   Correct.

 8         Q.   -- right?  To review another incident

 9   regarding Devin Kelley.  And this allegation --

10   remember the first allegation, October 2011 where

11   the CRB determined there was probable cause to meet

12   the criteria of child maltreatment?  This one was

13   for adult maltreatment --

14         A.   Right.

15         Q.   -- right?

16         A.   Yep.

17         Q.   Okay.  And this one was specifically --

18   the allegation was emotional and physical

19   maltreatment of Tessa Kelley, his wife --

20         A.   Yes.

21         Q.   -- by Devin Kelley?  And the board here

22   determined the incident met the criteria for adult

23   physical maltreatment, correct?

24         A.   Correct.

25         Q.   And again, entering the DoD Central
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 1   Registry database, right?

 2         A.   Correct.

 3         Q.   So May 17th, 2012, the CRB, Central

 4   Registry Board, made that probable-cause

 5   determination that Devin Kelley met the criteria for

 6   adult physical maltreatment?

 7         A.   Right.

 8         Q.   All right.  And did I ask you, would

 9   this kind of document, a CRB document, would also go

10   into the UIF file or where would it go at the 49th

11   LRS?

12         A.   So, because the CRB is a

13   nondisciplinary, it's an administrative board, it

14   would not go in the members's UIF or in their PIF.

15   The commander gives it -- I may be misspeaking

16   there.

17          So the commander has to give a copy to the

18   member.  And I don't remember where the other copy

19   gets filed.

20          At the time end of the CRB, the commander

21   gets two copies --

22         Q.   Okay.

23         A.   -- one to give to the member and one to

24   file, and I don't remember where that gets file.

25         Q.   Fair.  That's fair.
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 1         A.   I don't -- but because it's

 2   administrative and not disciplinary, I don't think

 3   it would go in a UIF.

 4         Q.   Okay.  So, now, let's go a few more

 5   weeks later, this is a few weeks before you get to

 6   the base as commander.

 7         A.   Okay.

 8         Q.   I'm going to show you Exhibit 18.

 9         A.   Okay.

10         Q.   I'm sorry, it's a little bit out of

11   order.  And this is -- this is the letter I gave you

12   before the break, so you have it.

13          Exhibit 18 is a memorandum from the acting

14   commander for 49th LRS, that's Nathan McLeod-Hughes,

15   Major Hughes, correct?

16         A.   Correct.

17         Q.   And on -- so on June 8th, 2012, Major

18   Hughes has put this memorandum together for the 49th

19   Wing, Judge Advocate, the 49th Wing Commander,

20   right?

21         A.   Correct.

22         Q.   And who -- what is PCRO, if you know?

23         A.   I don't.

24         Q.   Okay.

25         A.   I'm not familiar with that acryonym.
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 1         Q.   That's okay.  You are not the first one

 2   who doesn't know what that is.  We've asked a couple

 3   of people, so, that's all right.  Don't worry about

 4   it.

 5          Do you know why "IN TURN" is put there; do

 6   you know?

 7         A.   Yes.  So that means it's going from one

 8   to the next to the next.

 9         Q.   Got it.

10         A.   So it's going to the judge advocate,

11   then the Wing Commander and then PCRO.

12         Q.   Now, this is a -- this is a memorandum

13   that the 49th LRS commanders put together approving

14   a pretrial confinement of Devin Kelley, June 8,

15   2012, correct?

16         A.   Correct.

17         Q.   Now, if you go -- let's just skip down

18   to No. 3.  Commander Hughes states, "I conclude the

19   requirements for pretrial confinement...are met.

20   First, I have reasonable grounds to believe the

21   following offenses triable by court-martial were

22   committed and the confinee committed them"; do you

23   see that?

24         A.   I do.

25         Q.   And -- and the charged offenses that the
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 1   Commander Hughes has stated that he has reasonable

 2   grounds to believe were committed were 1, Article

 3   86, Absence without leave, June 7, 2012, right?

 4         A.   Right.

 5         Q.   So, that's being AWOL from the mental

 6   health facility, right?

 7         A.   Yeah.  It seems like those dates

 8   probably match.

 9         Q.   Okay.

10         A.   Yep.

11         Q.   The second charge that Commander Hughes

12   has reasonable grounds to believe occurred is

13   Article 128, June 9th, 2011, assault on a child,

14   right?

15         A.   Correct.

16         Q.   And then he lists 130 -- Article 134,

17   Communicating a threat.  And Article 134, Assault --

18         A.   Correct.

19         Q.   Do you see that?

20         A.   Correct.

21         Q.   So, first, Commander Hughes believes

22   that -- or he's stating here he has reasonable

23   grounds to believe these offenses were committed,

24   which means he has probable cause to believe they

25   were committed, right?
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 1         A.   Right.

 2         Q.   So, that's June 8, 2012, the 49th LRS

 3   commander has probable cause to believe that -- that

 4   these offenses were committed, right?

 5         A.   Correct.

 6         Q.   Now, underneath that, he states,

 7   "Second, I have reasonable grounds to believe

 8   continued pretrial confinement is necessary because

 9   it's foreseeable that the confinee will not appear

10   at trial, and/or will engage in serious criminal

11   misconduct if confinement is not continued,"

12   correct?

13         A.   Correct.

14         Q.   Commander Hughes here is stating that as

15   of June 8th, 2012, the 49th LRS has reasonable

16   grounds to believe that Devin Kelley will engage in

17   serious criminal misconduct, and that that is why he

18   has to be confined in a jail?

19         A.   Correct.

20          MR. FURMAN:  Objection to form.

21         Q.   (By Mr. Alsaffar)  All right.  So, now,

22   at this time, June 8th, 2012, it was foreseeable

23   that Devin Kelley was a person that could engage in

24   serious criminal misconduct, right?

25          MR. FURMAN:  Objection to form.
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 1         A.   Can -- can you restate that?

 2         Q.   (By Mr. Alsaffar)  Yeah.  So June 8th,

 3   2012, do you agree with the Commander Hughes here

 4   that -- that it was foreseeable that Devin Kelley

 5   was a person who could engage or will engage in

 6   serious criminal misconduct?

 7          MR. FURMAN:  Objection to form.

 8         A.   So, per the memo on June 8th, Major

 9   McLeod-Hughes is saying he has reasonable grounds to

10   believe that pretrial confinement is necessary

11   because he won't appear at trial and/or he will

12   engage in criminal misconduct if not confined.

13          So, it -- it could be the "or" --

14         Q.   (By Mr. Alsaffar)  Um-hum.

15         A.   -- or it could be the "and," but yes,

16   that's what it says on the memo.

17         Q.   Okay.  And do you -- and, you know,

18   we've looked through a lot of the evidence so far

19   that was available.  And do you have any reason to

20   disagree with that assessment of "foreseeable"?

21         A.   I don't.

22         Q.   Okay.  And if you flip the page to the

23   second page of -- of the memo, Commander Hughes is

24   documenting some more evidence of the kind of

25   evidence he's received to believe that he's -- that
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 1   Devin Kelley is a threat --

 2         A.   Okay.

 3         Q.   -- to multiple people, not just a child,

 4   not just his wife, but to others, as well.  And I

 5   want to go through those with you and see --

 6         A.   Okay.

 7         Q.   -- just so that you've seen it.

 8          So, the first is that in June 2011, he's

 9   talking about the -- the 11-month-old child was

10   taken to the emergency room and the child had been

11   vomiting and he'd had a seizure, right?

12         A.   Yes.

13         Q.   There was -- the child was observed to

14   have a bruise on the cheek and ear, and x-rays

15   revealed a broken clavicle and subdural hematoma,

16   right?

17         A.   Correct.

18         Q.   And do you know what a "subdural

19   hematoma" is?

20         A.   I think it's a bruise under the skin --

21         Q.   It is --

22         A.   -- or a -- blood pooling under the skin.

23         Q.   And -- and what this is -- he had a

24   subdural hematoma on his -- on his head, his brain;

25   did you know that?  The child did?
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 1         A.   I didn't.

 2         Q.   Okay.  And that the medical authorities

 3   at that time had actually notified -- medical

 4   professionals had notified the authorities of

 5   suspected child abuse, right?

 6         A.   Yes, I see that.

 7         Q.   Okay.  And he notes on April 23rd, 2012,

 8   Commander Hughes notes that "while driving to El

 9   Paso," Kelley, Devin Kelley "took his gun out of his

10   holster and held it against her" -- Tessa

11   Kelley's -- "temple, stating 'do you want to die'";

12   do you see that?

13         A.   I do.

14         Q.   And then a little bit down, April 27th,

15   2012, Commander Hughes states, Tessa Kelley's

16   "mother contacted the unit concerned for the

17   physical and emotional safety of her

18   daughter...Kelly (sic) then posted on Facebook that

19   this hurts and is going to be so hard and scary.

20   But it must be done.  I'm tired of hurting myself

21   and others.  Maybe this is my last chance to redeem

22   myself for what I've done.  I'm sorry"; do you see

23   that?

24         A.   I do.

25         Q.   Then, on that same day, April 27, 2012,
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 1   "Kelley confessed in a self-made video to the

 2   assault that occurred regarding his stepchild"; do

 3   you see that?

 4         A.   I do.

 5         Q.   And then, I showed you this document,

 6   "following submission of the video confession to Air

 7   Force Office of Special Investigations" on April 29,

 8   2012; do you see that?

 9         A.   I do.

10         Q.   So that -- do you remember that document

11   I showed you where your First Sergeant

12   transferred --

13         A.   I do.

14         Q.   -- that confession video to AFOSI?

15         A.   I do remember that.

16         Q.   All right.  So that's getting --

17   communicating -- Commander Hughes is also

18   communicating that in this memo.

19          Let's go down to No. 5.  Commander Hughes

20   states that, "Furthermore, investigation revealed

21   that while receiving inpatient mental health care,

22   the member made several threatening statements that

23   if he were picked up by Security Forces that he

24   would go for their guns"; do you see that?

25         A.   I do.

0164

 1         Q.   So, there, he's stating that -- all

 2   right, we also know that Devin Kelley is now

 3   threatening Security Forces if they come for him,

 4   and specifically going for the Security Forces'

 5   guns, too --

 6         A.   Correct.

 7         Q.   -- right?  Additionally, on June 7,

 8   2012, Kelley contacted Holloman Air Force Base

 9   Exchange and entered into an agreement to purchase a

10   9 millimeter handgun; do you see that?

11         A.   I do.

12         Q.   So this is when he's in a men- -- the

13   day he's in a mental facility, the day he escapes

14   the mental facility, he's trying to arrange for the

15   actual purchase of a gun from the Holloman Air Force

16   Base Exchange, right?

17         A.   I see that.

18         Q.   And do you remember when I showed you

19   earlier the two forms where he actually purchased

20   two guns in 2012 from that very same Holloman Air

21   Force Base Exchange, right?

22         A.   Correct.

23         Q.   All right.  So, he knew how to get guns

24   from that Holloman Exchange, right?

25         A.   Right.
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 1         Q.   All right.  Later that night, Kelley

 2   climbed a fence and left the mental facility without

 3   authorization.

 4          You have no reason -- you see no evidence to

 5   disagree that he left that facility without

 6   authorization; is that fair?

 7         A.   That's fair.

 8         Q.   Okay.  An examination of the computer he

 9   had been using at the facility revealed that Kelley

10   searched for a map to the bus station, as well as

11   conducted research on the purchases of -- of weapons

12   and body armor.

13          And I showed you that documentation earlier,

14   as well; do you remember that?

15         A.   You did.

16         Q.   Okay.

17         A.   I remember.

18         Q.   Yeah.  And so this is getting

19   communicated.  So now we know Commander Hughes at

20   the LRS, the 49th LRS is also aware of all this

21   information.

22          And he's putting in here his support, his

23   statement that it's foreseeable, this is a very

24   dangerous person?

25         A.   Right.
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 1         Q.   Right?  Okay.  Paragraph 6, he says --

 2   Commander Hughes says, The course of conduct by

 3   Kelley leads me to conclude that he will continue to

 4   engage in serious criminal conduct if not confined.

 5          So -- so here, Commander Hughes is saying

 6   unless he's in jail, he's going to commit continued

 7   serious conduct -- criminal conduct, right?

 8         A.   Right.

 9         Q.   And -- and so, the 49th LRS at Holloman

10   Air Force Base on June 2012 was certainly aware

11   that -- that Devin Kelley is -- has probable cause

12   to believe that he's a threat for serious violence

13   with weapons, right --

14         A.   Right.

15         Q.   Okay.  Is that -- do you agree with

16   that?

17         A.   I agree.

18         Q.   Okay.  Let me show you -- let's move on

19   to -- a little bit after -- well, let's, actually,

20   jump -- jump ahead a little bit, if we could.

21          You -- you had June 30th, 2012, now, you

22   arrived as the commander of the 49th LRS at Holloman

23   Air Force Base, right?

24         A.   Correct.

25         Q.   And you remember earlier when we were --
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 1   you were describing to me the charge sheet?

 2         A.   Yes.

 3         Q.   Okay.

 4          (Deposition Exhibit 20 was marked for

 5   identification.)

 6         Q.   (By Mr. Alsaffar)  I'm going to hand you

 7   Exhibit No. 20.  And Exhibit No. 20 is a charge

 8   sheet with your signature from July 26, 2012,

 9   related to Devin Kelley.

10          But can you please look that over quickly and

11   confirm that that's your signature and I've

12   described it accurately?

13         A.   You have and it is.

14         Q.   Okay.  So you were, earlier describing

15   for us that -- and this is Bates numbered 15086 --

16   you were earlier describing that you were given this

17   charge sheet to go meet personally with Devin Kelley

18   in order to read him the charges specifically

19   against him; is that right?

20         A.   Correct.

21         Q.   Is this what you had with you -- what

22   you would have had with you when you met with Devin

23   Kelley?

24         A.   It would have been.

25         Q.   Okay.  Would it -- do you think it was
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 1   on this date, as well, is that --

 2         A.   I -- absolutely.  I have no reason to

 3   think it was on a different date.

 4         Q.   Okay.  And it'd be fine if it was.  I

 5   don't know if maybe it was the charge was actually

 6   set -- signed on July 26 --

 7         A.   Yes --

 8         Q.   -- maybe you went a couple days later --

 9         A.   Right --

10         Q.   -- or, if you did, I just don't know.

11         A.   I think it's reasonable to believe that

12   that's when I read the charge sheet to him.

13         Q.   Okay.  So this is July 26, 2012.  So

14   this charge sheet, this document that we're looking

15   at, Exhibit No. 20, is -- certainly, by this point,

16   we also -- this is another instance where we -- we

17   know that the Air Force at this point had probable

18   cause to believe that he committed these offenses,

19   that they actually now have indicted him for?

20         A.   Correct.

21         Q.   Okay.  And the other thing I wanted --

22   and that's your signature both on the first page and

23   the back page?

24         A.   Yes, sir, it is.

25         Q.   It is, okay.  And the charges here that
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 1   there was probable cause to believe that he

 2   committed assault on his wife and assault on a minor

 3   child, correct?

 4         A.   Correct.

 5         Q.   Article 128 violations?

 6         A.   Yes.

 7         Q.   Okay.  And I'm not going to read through

 8   the whole thing; that's not the purpose of it.

 9          Let me show you a different -- the next

10   document.

11          (Deposition Exhibit 21 was marked for

12   identification.)

13          MR. FURMAN:  This one here (indicating)?

14          MR. ALSAFFAR:  No, you got it.  This is

15   yours.

16          MR. FURMAN:  Oh, it says August 15th.

17          MR. ALSAFFAR:  Oh, no, no, no.  You're right.

18   I gave you the wrong one.  So, this is the one --

19   the first I should have gave you is this.  So take

20   it.  And then here's the August one.

21          MR. FURMAN:  Thank you.

22          MR. ALSAFFAR:  All right.

23         Q.   (By Mr. Alsaffar)  I'm handing you

24   Exhibit No. 21.  And I -- and Exhibit No. 21 is also

25   a charge sheet; is that correct?
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 1         A.   That is correct.

 2         Q.   And this is dated, actually, August 15,

 3   2012?

 4         A.   That is correct.

 5         Q.   Related to Devin Kelley, correct?

 6         A.   Yes, sir.

 7         Q.   Now -- so would this mean that you would

 8   have also visited with him about this charge, as

 9   well?

10         A.   I would think so, but I don't remember

11   it.

12         Q.   Okay.

13         A.   I don't remember visiting twice to --

14   per charges, but I would think I would have.

15         Q.   Okay.  And -- and that's okay.  I know

16   it was years ago.  But this charge sheet is

17   indicating an additional Article 128 charge of

18   assault, against Devin Kelley; correct?

19         A.   That's correct.

20         Q.   So this is a separate charge of assault

21   on Tessa Kelley his wife with a dangerous weapon, to

22   wit, a loaded firearm, right?

23         A.   That's correct.

24         Q.   All right.  So this would be in

25   August 15, 2012, you would be presenting this charge
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 1   to Devin Kelley -- this additional charge to

 2   Devin -- Devin Kelley, correct?

 3         A.   That's correct.

 4         Q.   All right.  And so this would have

 5   been -- by this time, as well, August 15, 2012,

 6   probable cause, Air Force knew they had probable

 7   cause to believe that Devin Kelley had committed

 8   this additional assault charge because they had

 9   indicted him for it?

10         A.   Right.

11         Q.   Okay.

12         A.   And I -- I just noticed, there's a

13   second page.

14         Q.   Right.

15         A.   That's weird, though.  It's dated --

16   this is Patricia Encarnacion saying that she served

17   it.  So maybe I didn't, but absolutely, this is an

18   additional charge being added to the court-martial.

19         Q.   Okay.  And regardless of who actually

20   served --

21         A.   Right.

22         Q.   -- Devin Kelley on it, you're -- that's

23   your signature on the front and back --

24         A.   Yes, sir.

25         Q.   -- August 15, 2012, indicating that, we
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 1   know also in this time the Air Force had probable

 2   cause to believe he committed this assault on this

 3   date, right?

 4         A.   Yes, sir.

 5         Q.   Okay.  So that's all I wanted to know

 6   about that.

 7          All right.  Where would -- where would the

 8   charge sheet have been filed in the 49th LRS?

 9         A.   I don't think it would be.

10         Q.   Okay.

11         A.   So I think it would be on file with the

12   judge advocate office as part of the court-martial

13   documents.

14         Q.   All right.  Would the Security Forces or

15   Air Force OSI have been also informed of the

16   official charge sheet indictments, as well, or do

17   you know?

18         A.   I don't know.

19         Q.   Okay.

20         A.   My -- my estimation is likely not.

21   Their -- their information is being fed to the judge

22   advocate to develop the additional charges.

23         Q.   Um-hum.

24         A.   I can't see why the judge advocate would

25   go back to them with, Hey, we -- these are the
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 1   additional charges.

 2         Q.   Right.

 3         A.   But I don't know.

 4         Q.   Okay.  And I want to show you...

 5          (Deposition Exhibit 22 was marked for

 6   identification.)

 7         Q.   (By Mr. Alsaffar)  I'm showing you

 8   Exhibit No. 22.

 9         A.   Okay.

10         Q.   And Exhibit No. 22 is what's called the

11   Air Force 1359 Report of Result of Trial.  You --

12   you recognize that, correct?

13         A.   I do.

14         Q.   And what this is, is this is the form

15   that the Air Force uses to notify -- notify the

16   convicted person's command that this person has been

17   convicted of a crime?

18         A.   Correct.

19         Q.   And this Report of Result of Trial is

20   dated November 7, 2012, right?

21         A.   Yes.

22         Q.   And this is addressed to your command,

23   the 49 LRS commander, right?

24         A.   Correct.

25         Q.   And that's your address, your command
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 1   building address, correct?

 2         A.   Yes, sir.

 3         Q.   And so, this would have been actually

 4   sent to you?

 5         A.   Correct.

 6         Q.   You were the commander of the 49th LRS

 7   at the time this conviction report was sent,

 8   correct?

 9         A.   Correct.

10         Q.   All right.  And he -- this is notifying

11   you as the commander of Devin Kelley that he's been

12   convicted of -- of these two assault charges --

13         A.   Correct.

14         Q.   -- right?  All right.  And if you look

15   at the bottom, you see the distribution list, the

16   bottom left?

17         A.   I do.

18         Q.   And this is also a Report of Result of

19   Trial that's been distributed to your highest level

20   of command, ACC, right?

21         A.   Right.

22         Q.   The next highest level, 12th Air Force

23   Command, right?

24         A.   Correct.

25         Q.   And the next level highest -- the next
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 1   level command is still over your command, which is

 2   the 49th Wing Command, right?

 3         A.   Right.

 4         Q.   The 49th Mission Group Command, as well,

 5   has been informed?

 6         A.   Yeah.  So, it's interesting.  That's

 7   says MDG.  That's the medical group.

 8         Q.   Oh, okay.

 9         A.   I'm assuming that's a typo and that

10   should have been MSG, Mission Support Group.

11         Q.   You know what's funny is I read it as

12   MSG just now --

13         A.   Right.

14         Q.   -- because I just expected that to be --

15         A.   Yeah.

16         Q.   -- what it was.  So you're right, it

17   says MDG.  So -- but it was also sent to the 49th

18   FSS, do you remember, that's the group we talked

19   about earlier, Force Support, right?

20         A.   (Inaudible.)

21          MADAM COURT REPORTER:  I'm sorry?

22          THE DEPONENT:  Force Support Squadron.

23         Q.   (By Mr. Alsaffar)  And I don't want to

24   go through each one of them, but it's also -- this

25   was also in addition to being sent to those others
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 1   we've identified, was also sent to the 49th Security

 2   Forces and the Air Force OSI Detachment 225, as

 3   well?

 4         A.   Correct.

 5         Q.   So all of those folks listed, including

 6   your command, were notified on November 7, 2012,

 7   that he's been convicted of two assault charges?

 8         A.   Correct.

 9         Q.   All right.  Now, at this point in time,

10   did you get any communication from anybody from the

11   Air Force, whether it was the Security Forces,

12   AFOSI, your command above you, your command directly

13   below you that Devin Kelley's fingerprints and his

14   conviction now, that you know he's been convicted,

15   needed to be reported to the FBI?

16         A.   I did not.

17         Q.   Okay.  Now, at this point, he's a

18   convicted felon, Devin Kelley is, right?

19         A.   Correct.

20         Q.   Okay.  Now -- now, you -- we talked

21   about the law earlier, but -- but your understanding

22   is a convicted felon, these type of felons, so

23   domestic violence and child abuse, are reported to

24   the FBI so that they cannot legally obtain firearms;

25   you understand that, right?
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 1         A.   Yes.

 2         Q.   So the -- so when a government agency

 3   actually fails to report this criminal-conviction

 4   data on felons, dangerous felons, like Devin Kelley,

 5   that's unnecessarily exposing the public to a -- an

 6   increased risk of harm, isn't it?

 7          MR. FURMAN:  Objection to form; you can

 8   answer.

 9         A.   I would agree, yes.

10         Q.   (By Mr. Alsaffar)  Okay.  And -- and the

11   reason is that what we're doing here is we know we

12   have a convicted felon who shouldn't get firearms,

13   so we need to prevent him from getting firearms

14   legally --

15         A.   Right.

16         Q.   -- right?  Okay.  And, in -- in

17   particular with Devin Kelley, not only was he a

18   convicted felon who -- who had a felony that should

19   prevent him from legally obtaining firearms, but the

20   Air Force also knew by the time of his conviction

21   that he was also a convicted felon, he had a

22   particular -- a particular habit of threatening gun

23   violence and mass-shooting violence, right?

24          MR. FURMAN:  Objection to form; you can

25   answer.
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 1         A.   So, yes, there's -- there's clearly

 2   evidence that he had made those kind of

 3   mass-shooting threats.

 4         Q.   (By Mr. Alsaffar)  Right.  And so, by

 5   November 11 -- November 2012, the Air Force -- and

 6   all the commands that are listed here were aware

 7   that, not only is he a convicted felon and the type

 8   of charges which should prevent him from legally

 9   buying a firearm, but this particular person, Devin

10   Kelley, has also made several forms of threats of

11   gun violence and mass-shooting gun violence prior to

12   the conviction, right?

13         A.   Correct.

14         Q.   Okay.  And I think that you had told us

15   a little bit earlier about the sort of after his

16   conviction -- after his sentence was -- was ended

17   and your meeting with him.

18          Can you tell me where you met with Devin

19   Kelley, like, specifically the building or the area?

20         A.   So, it was in my office.

21         Q.   Where -- where's your office?

22         A.   So, I don't remember, but I'm -- I'm

23   assuming this is correct.  280 Delaware Avenue.

24         Q.   Okay.

25         A.   Building 310.  Building 310 does ring a
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 1   bell.  So my office is right there on Holloman.

 2         Q.   And I just want to put a button on this

 3   sort of communication so that I'm -- I -- so that we

 4   all know --

 5         A.   Okay.

 6         Q.   -- how that communication or how it was

 7   going about -- about his conviction.  So let me do

 8   that real quickly.

 9          When you met with him in person in your

10   office at the 49th LRS after he served his time --

11         A.   Yes, sir.

12         Q.   -- so I guess this would have been

13   sometime end of March, early April 2013, right?

14         A.   Correct.

15         Q.   Did you -- did you have a discuss with

16   him about him not being allowed to purchase

17   firearms?

18         A.   I don't know how to I ended that

19   discussion.

20         Q.   Did you have a discussion with him, and

21   specifically -- or even generally -- about his --

22   his exhibited propensity to make gun-violence

23   threats to people?

24          MR. FURMAN:  Objection to form; you can

25   answer.
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 1         A.   No.  So, as I stated earlier, what I

 2   remember telling him was, Look, you've paid your

 3   debt to society.

 4         Q.   (By Mr. Alsaffar)  Um-hum.

 5         A.   And now you can go make something of

 6   yourself.  But, you know, it's up to you to go do

 7   that.  That's what I remember telling him.

 8         Q.   Okay.  So you don't remember

 9   specifically having any kind of conversation about

10   his prior threats to people to commit gun violence

11   or his status of -- of obtaining weapons or whether

12   he could obtain weapons, none of that was discussed?

13         A.   No, sir.

14         Q.   Okay.

15          (Deposition Exhibit 23 was marked for

16   identification.)

17         Q.   Okay.  During -- about this time frame,

18   and I think this is one of the documents you

19   specifically reviewed prior to your deposition, but

20   I want to show you Exhibit No. 23 --

21         A.   Okay.

22         Q.   -- which is Bates 13324.

23         A.   Yes, sir.

24         Q.   So, this is about a week before -- a

25   week or so before you meet with Devin Kelley upon
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 1   his release from jail, correct?

 2         A.   Yes, sir.

 3         Q.   And it's March 22, 2013.  You sent this

 4   memo to the Security Forces Division, correct?

 5         A.   Right.

 6         Q.   And can you tell me what it says,

 7   memo -- Memorandum SFS/S5/AV.  Can you tell me what

 8   the "S5/AV" is?

 9         A.   So, that is a section within the

10   Security Forces Squadron.

11         Q.   Okay.

12         A.   And I can't recall what "the S5," what

13   that translates to --

14         Q.   Um-hum.

15         A.   -- but that is a section within the

16   Security Forces Squadron.

17         Q.   Okay.  So this is -- and just so the

18   record's clear, you're sending this memorandum to

19   the 49th Security Forces Squadron at Holloman Air

20   Force Base?

21         A.   Right, yeah, to a -- to a specific unit

22   within that squadron.

23         Q.   And the subject is "Conditional Barment

24   Request for Devin Kelley," right?

25         A.   Yes, sir.
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 1         Q.   And I didn't -- I didn't even point this

 2   out.  This is a memo you wrote and that's your

 3   signature at the bottom, Robert Bearden, Commander,

 4   49th LRS, right?

 5         A.   So, I -- I signed it.  I'm pretty sure

 6   my First Sergeant wrote it for me --

 7         Q.   Okay.

 8         A.   -- but yes, that is my signature; it's

 9   my memo.

10         Q.   Okay.  And -- and you were -- you were

11   agreeing with the content of this by signing it?

12         A.   Correct.

13         Q.   Okay.  Can you tell me first what a

14   "conditional barment request" means?

15         A.   So, you know, we have the authority to

16   bar individuals from the base.

17         Q.   Um-hum.

18         A.   And so, what I'm asking for here is that

19   essentially that he be barred from the base with a

20   very unique, discrete exception to be on the base to

21   be out-processed.

22         Q.   Okay.  Okay.  And -- and are you asking

23   for barment for an indefinite period of time here,

24   other than the -- the carved-out out-processing --

25         A.   Right.
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 1         Q.   -- exception?

 2         A.   Yes, essentially.  So, what -- what I've

 3   got in mind is when they -- when a member is finally

 4   out-processed --

 5         Q.   Um-hum.

 6         A.   -- their ID card is taken.  And then

 7   they can't get access to the installation when we're

 8   checking ID cards.  And so, by conducting the

 9   barment, then after he's got -- no longer has an ID

10   card --

11         Q.   Yeah.

12         A.   -- what -- what I'm looking for here is

13   that the Security Forces has his name on file to

14   keep him off the base at the gate.

15         Q.   Okay.

16         A.   Because of the threats he previously

17   made against leadership.

18         Q.   All right.  And -- and, to that point,

19   is there -- is there an end date to this, meaning,

20   are you saying, Hey, in a year we can -- or is this

21   indefinite until you withdraw it or the position --

22   the person in your position withdraws it?

23         A.   I -- I don't designate an end date in

24   this.

25         Q.   And that's why I'm asking.
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 1         A.   Yeah.  So -- and what I don't know is

 2   within the Security Forces, how long they keep

 3   something like that on file and on -- on the record.

 4          The important thing, in my mind at the time,

 5   though, was I didn't want him having access to the

 6   base until I knew that they -- we had out-processed

 7   him, got his ID card away from him so he couldn't

 8   get back on.

 9         Q.   Is it fair to say that, at this point,

10   what you're trying to do is protect the people

11   inside the base from Devin Kelley?

12         A.   Yes.  Specifically, because he had

13   threatened to shoot squadron leadership, I felt like

14   we needed some extra protection.

15         Q.   Okay.  Would -- do you think it -- do

16   you think it's been fair also for the public to also

17   have been protected from Devin Kelley, not just

18   people inside the base, but people outside the base?

19         A.   So --

20         Q.   And I'm not -- let me link -- let me

21   withdraw that and make sure you understand --

22         A.   Okay.

23         Q.   -- what I'm getting at here, because I

24   understand you don't have any authority to tell

25   folks outside your base what to do.  I don't --
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 1         A.   Right.

 2         Q.   -- and I understand that.  And I know

 3   what you're doing here is you have the ability to

 4   protect your people on the base from Devin Kelley

 5   and so you're doing that here, right?

 6         A.   Right.

 7         Q.   Okay.  So what -- what I'm asking is, is

 8   that you-all are certainly aware that he's --

 9   he's -- he is posing a specific threat to people

10   inside Holloman Air Force Base at this time,

11   correct, March 2013?

12         A.   So, I'm certainly, at this time, I'm

13   concerned that because of threats he's previously

14   made.

15         Q.   Yep.

16         A.   But I think, kind of to your point, you

17   know, where my mind's at, as a commander here is,

18   I've got an airman that has been convicted and

19   served his time --

20         Q.   Sure.

21         A.   -- so he's paid his debt to society, but

22   he had previously threatened unit leadership.  And

23   I -- and you kind of illustrated it, you know, I

24   have to look at the fact that he's -- he's paid

25   his -- his debt to society, so by the law, you know,
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 1   he's free to go now.

 2         Q.   Yeah.

 3         A.   So my focus is that he's previously made

 4   threats to our team, our leadership, and I'm trying

 5   to protect them.

 6         Q.   Right.  So even though he had served his

 7   debt to society --

 8         A.   Right.

 9         Q.   -- by law, he's free to go and he's

10   free -- free to run --

11         A.   Right.

12         Q.   -- in public, you still felt it was

13   necessary that he should not be free, and not even

14   be allowed on base because you felt he still posed a

15   threat to people on base?

16         A.   Because he had threatened them

17   specifically in the past.

18         Q.   Right.  So, that's the reason, but he --

19   that's -- that's why, but you agree to that, that

20   you still, in March 2013, despite the fact that you

21   felt he served his debt to society --

22         A.   Right.

23         Q.   -- that he -- he still shouldn't be

24   allowed on the base because he was a threat to

25   people on base, right?
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 1         A.   He had threatened those folks on base.

 2         Q.   Now -- and you mentioned in this memo

 3   that, specifically, that he not only threatened to

 4   kill his leadership, he had threatened repeatedly to

 5   kill his leadership?

 6         A.   Correct.

 7         Q.   And go -- also you state a little

 8   farther down that -- I -- you state that, "What they

 9   found was alarming," and you're referring to what he

10   was doing while he was in a mental institution?

11         A.   Right.

12         Q.   "He was searching the Internet for body

13   armor and guerilla tactics"; do you see that?

14         A.   Yes, sir.

15         Q.   Okay.  And now, when we're talking about

16   searching for weapons, threatening to kill

17   leadership, searching for body armor, and now

18   guerilla tactics, body armor and guerilla tactics,

19   weapons, we're all -- this is putting a very

20   specific picture of mass-shooting-type conduct; fair

21   to say?

22          MR. FURMAN:  Objection to form.

23         A.   I think that's a fair characterization

24   of it.

25         Q.   (By Mr. Alsaffar)  Okay.  And you were
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 1   worried about that?

 2         A.   Correct.

 3         Q.   Okay.  And you state that you

 4   "communicated my concerns" --  sorry, Paragraph 3.

 5   "I have communicated my concerns to the SFS/" --

 6   command, "CC," which is the Security Forces

 7   Commander, Lieutenant Colonel Boyd?

 8          (Mr. Demerath left the deposition room.)

 9         A.   Correct.

10         Q.   (By Mr. Alsaffar)  "and he will be

11   providing the unit an armed escort during his

12   out-processing."  Okay.

13          So you specifically communicated this concern

14   you had about the threat Devin Kelley put -- posed

15   in March 2013 to the Security Forces Commander Boyd,

16   right?

17         A.   I asked him for an armed escort.

18         Q.   So my statement is correct, you

19   specifically -- you specifically, according to this

20   memo, communicated those concerns directly to the

21   Security Forces commander that you had concerns that

22   Devin Kelley still posed a threat --

23         A.   Right.

24         Q.   -- correct?

25         A.   Right.
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 1         Q.   Okay.  And did you get -- you did get

 2   that escort from the Security Forces?

 3         A.   I did.

 4         Q.   All right.  Now, you -- you had

 5   mentioned about two minutes ago -- and we're getting

 6   close -- while you were explaining this -- the

 7   various threats and then sort of the vis-à-vis, the

 8   public versus the Holloman Air Force Base.

 9         A.   Right.

10         Q.   I believe you mentioned that, you know,

11   you weren't -- at that point, at least, you weren't

12   aware of any threats he was making after he was

13   convicted and up to point where he was being

14   released, fair?

15         A.   Well, I wasn't aware of any additional

16   threats.

17         Q.   Okay.  Now, were you made aware that he

18   made specific threats to former leadership after he

19   was released, after he served his prison time, that

20   he was making death threats to --

21         A.   No --

22         Q.   -- leaders?

23         A.   -- so, prior to his return from Mira Mar

24   is when Sergeant Wolfe said, Hey, sir, you know,

25   this airman previously threatened leadership --
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 1         Q.   Yeah.

 2         A.   -- you know, and specifically to, you

 3   know, to shoot leadership.  We might ought to do

 4   something, you know, as an extra measure of security

 5   during his out-processing.

 6         Q.   Okay.  Now -- so, my question was I -- I

 7   think what I was asking you is whether or not you

 8   were aware -- and -- and it's been -- it's been

 9   testified to and it's part of this investigation --

10   that -- that Devin Kelley actually had made specific

11   death threats to former Holloman Air Force Base

12   supervisors of his well after he was out-processed

13   and released to the community?

14         A.   I was not aware of that.

15         Q.   Nobody told you about that?

16         A.   No.

17         Q.   You remember --

18         A.   So you're --

19         Q.   Go ahead.  Go ahead.

20         A.   -- just for -- so I understand.

21         Q.   Sure.

22         A.   So you're saying that after he

23   out-processed, he continued to make threats against

24   folks back at Holloman?

25         Q.   Yes.
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 1         A.   If I was -- if I was aware of that, I

 2   don't remember it.

 3         Q.   Okay.  Okay.  And I'm -- imagine that

 4   would be something you'd remember.

 5          MR. FURMAN:  I'm going to object.  I believe

 6   it's one threat.

 7          MR. ALSAFFAR:  That's more than enough.

 8   We're probably on threats 20 now.

 9         Q.   (By Mr. Alsaffar)  Let -- let's -- I

10   think it was actually more than one threat.  And

11   I'll -- actually, I know it was --

12         A.   Okay.

13         Q.   -- but the reason I'm asking, is I'm

14   simply asking for your knowledge --

15         A.   Right.

16         Q.   -- if you don't know, you don't know.

17         A.   If I was aware of it, I don't remember.

18         Q.   Okay.  Did -- did you know -- do you

19   remember Valorie Rose, the supervisor where he used

20   that really harsh language to her and the letter of

21   reprimand?

22         A.   Right.  I remember you showing me.  I

23   don't remember the individual.

24         Q.   That's okay.  So did anyone at Holloman

25   Air Force Base or anyone in the Air Force inform you
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 1   that in 2016, that Devin Kelley had reached out to

 2   her personally through Facebook to -- and threatened

 3   to kill her?

 4         A.   No, no one made me aware of that.

 5         Q.   And did -- did they make you aware that

 6   he had actually threatened to kill her in that time

 7   frame more than one time?

 8         A.   No.

 9         Q.   Okay.  And I -- it sounds like you don't

10   know who Valorie Rowe is --

11         A.   Right.

12         Q.   -- at the 49th LRS --

13         A.   If I saw a picture of her, I might

14   remember her.

15         Q.   Okay.  That's okay.  That's okay.  I

16   know there was a lot of people there.

17         A.   500 in the squadron.

18         Q.   Right.  What I'm trying to figure out

19   is, is sort of what happens when you've got a guy

20   you convicted of assault, a violent assault, a guy

21   that you haven't provided fingerprint or criminal

22   data to the FBI, he's threatened mass violence and

23   mass shootings --

24         A.   Right.

25         Q.   -- he's threatened leaderships with gun
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 1   violence and he's purchased guns --

 2         A.   Right.

 3         Q.   -- and -- and he's now threatening your

 4   command -- or supervisors, again threatening to kill

 5   them all before he commits a mass shooting in a

 6   church, what the Air Force was doing about it when

 7   they were getting made aware of all that stuff.  And

 8   so that's what I'm trying to figure out.

 9         A.   Okay.

10         Q.   Now, what -- do you know what an

11   "Expulsion Order" is, not to reenter Holloman Air

12   Force Base, what that means?

13         A.   So, that you -- you're being banded from

14   the base.

15         Q.   Okay.  How is that different than what

16   you ordered in March 2000 -- or asked to be ordered

17   in March 2015 about a barment?

18         A.   I don't know.  That's a good question

19   for the lawyers, what the distinction is between an

20   expulsion and a barment.

21          (Deposition Exhibit 24 was marked for

22   identification at which time, Mr. Demerath returned

23   to the deposition room.)

24         Q.   (By Mr. Alsaffar)  Okay.  I'm going to

25   hand you Exhibit 24.
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 1         A.   Okay.

 2         Q.   Okay.  Exhibit 24 is dated a few days

 3   after your letter --

 4         A.   Okay.

 5         Q.   -- of March 22nd, 2013.  Exhibit 24 is

 6   March 27, 2013, "Request for Expulsion and Order Not

 7   to Reenter Holloman Air Force Base for Devin

 8   Kelley."

 9         A.   Okay.

10         Q.   And this is for the 49th Wing Commander,

11   which is, I believe two levels above your command?

12         A.   Correct.

13         Q.   Okay.  And it's from the 49th Wing Judge

14   Advocate, correct?

15         A.   Correct.

16         Q.   So, here we go.  It might be, you know,

17   the lawyer you were talking about.  If you look on

18   the back, it's signed by a legal assistant and also

19   signed by Stephen McQuillan, Captain McQuillan, from

20   the Chief of Civil Law.

21         A.   I see that.

22         Q.   All right.  I want to take you through

23   this a little bit.

24          This seems consistent with what you were

25   saying in your letter a few days earlier, that,
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 1   essentially, we don't want this guy, Devin Kelley on

 2   this base for an indefinite amount of time?

 3         A.   Right.

 4         Q.   And the reason we don't want him on this

 5   base for an indefinite period of time is that he has

 6   an extensive record of violence directing death

 7   threats towards his leadership and spouse, correct,

 8   you agree with that?

 9         A.   I do.

10         Q.   Okay.  And that's actually in this

11   letter, as well, written down, do you see that?

12         A.   I do.

13         Q.   Okay.  And you have no dis -- no reason

14   to disagree with that assessment; in fact, I think

15   you said you agree with that assessment.

16         A.   I do.

17         Q.   Okay.

18         A.   In fact, in the last paragraph --

19         Q.   Yeah.

20         A.   -- last sentence of Paragraph 2, Due to

21   his extensive record of violence and directing death

22   threats towards his leadership and spouse, his

23   leadership has requested that you bar him from

24   Holloman; that's likely referring to me.

25         Q.   That's right.  And if you look even
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 1   further down on Paragraph 3, towards the bottom, so

 2   under 3 b, Captain McQuillan is stating that

 3   "Additional evidence of Kelley's high risk

 4   unpredictable and criminal behavior includes his

 5   history of mental health issues, his preoccupation

 6   with weapons, his verbal declaration that he has

 7   contemplated offensive attack strategies on both Air

 8   Force personnel and organizations (including his

 9   leadership and Security Forces), his online research

10   of body armor and guerilla warfare tactics while a

11   patient in a military mental health facility, his"

12   purchase of and purchase -- possession of weapons

13   "and his successful escaped from a military mental

14   health facility"; do you see that?

15         A.   I do.

16         Q.   I mean, fair enough.  March 27, 2013,

17   the -- the 49th wing judge JAG -- judge advocate

18   command is painting a very, very specific picture of

19   Devin Kelley as a person who could commit mass -- a

20   mass shooting, violent act --

21          MR. FURMAN:  Objection to form.

22         Q.   (By Mr. Alsaffar)  -- do you agree with

23   that?

24          MR. FURMAN:  Same objection.

25         Q.   (By Mr. Alsaffar)  Go ahead.
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 1         A.   Can -- ah, yes, I agree.

 2         Q.   Okay.  And do you -- do you have any

 3   indication that this -- this kind of

 4   communication -- well, let me -- let me go back.

 5          Do you remember how we were talking about the

 6   various sort of Air Force departments who had

 7   specific knowledge of the variety of violent acts

 8   and threats that Devin Kelley had made?

 9          We talked about AFOSI Detachment 225; we

10   talked about the -- your squadron, 49 LRS, 49th

11   Security Forces, the Family Advocacy Program for the

12   high risk violence team, and now we know also the

13   49th Wing judge advocate also has evidence and

14   knowledge of the high risk for violence and the

15   potential for mass violence that Devin Kelley's

16   capable of, right?

17         A.   Correct.

18         Q.   Okay.  I think there's another --

19   there's another letter I want to show you that sort

20   of might, maybe help followup on what we were

21   talking about in regard to the permanence or length.

22         A.   Okay.

23          (Deposition Exhibit 25 was marked for

24   identification.)

25         Q.   (By Mr. Alsaffar)  So a couple of days
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 1   later, so now we're a week after your letter or

 2   request for -- for a barment is March 29th, 2013; do

 3   you see that?

 4         A.   I do.

 5         Q.   Sorry.  And it's -- it's actually

 6   directed to Devin Kelley from the 49th Wing

 7   Commander, correct?

 8         A.   Yes, sir.

 9         Q.   And it's -- states that it's signed by

10   Andrew Croft, Colonel Croft?

11         A.   Correct.

12         Q.   I believe you told me about him earlier?

13         A.   Right, Wing Commander.

14         Q.   Wing Commander.  That's a command above

15   you, correct, when you were at Holloman --

16         A.   Yeah, two above me.

17         Q.   I know it's not anymore, but when you

18   were at Holloman, it was two above you?

19         A.   Yes, sir.

20         Q.   Okay.  And he states that effect -- in

21   Paragraph 2, "Effective immediately upon receipt of

22   this notice, you are ordered not to enter or reenter

23   or be found within the limits of the United States

24   military installation of Holloman Air Force Base,

25   New Mexico, for an indefinite period of time" --

0199

 1         A.   Yes, sir.

 2         Q.   -- is that right?  Okay.  So, now with

 3   this order being in place would then -- essentially,

 4   it would be at the discretion of the 49th or whoever

 5   at Holloman to keep this order to never reenter in

 6   as long as possible?

 7         A.   Yes, sir.  Yeah.  Paragraph 6 remains in

 8   effect "indefinitely unless otherwise modified or

 9   revoked in writing by myself."

10         Q.   There you go.  Okay.  Thank you for that

11   clarification.  So, at least as of March 29th, 2013,

12   several commanders now at Holloman Air Force Base

13   were saying, Devin Kelley, you're not allowed into

14   this space because you're a threat to -- to people

15   in this space, and we're -- we're not allowing you

16   here indefinitely?

17         A.   Right.

18         Q.   Okay.  Now, there's -- I don't know if

19   you've ever seen this, and maybe you can help me on

20   this document, as well.

21          Now, remember I had told you that, you

22   know -- and we have a sworn statement here from

23   the -- Devin Kelley's former supervisor about the

24   multiple death threats she received --

25         A.   Okay.
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 1         Q.   -- from Devin Kelley and before the mass

 2   shooting -- within a year of the mass shooting --

 3         A.   Okay.

 4         Q.   -- at Sutherland Spring?  But we also

 5   have this document that the government produced to

 6   us and I want to show to you and see if you can help

 7   me with it a little bit.

 8          MR. ALSAFFAR:  And I'm sorry if my voice is

 9   going a little.  Doing a lot of these lately.

10          (Deposition Exhibit 26 was marked for

11   identification.)

12         Q.   (By Mr. Alsaffar)  Handing you Exhibit

13   No. 26.  And this is a "Defense Manpower Data Center

14   Installation Access Record" relating to Devin

15   Kelley.  It's Bates numbered 15641.

16          And I want you to go to 15642, the second

17   page.  So you don't have to read all this.  Now,

18   this is relating to Devin Kelley and his ID card and

19   attempts to access the base -- the various bases,

20   Air Force Bases.

21         A.   Okay.

22         Q.   And my understanding is once the

23   debarment ordered was entered and once the -- the

24   order's also from Captain Boyd and -- regarding his

25   order never to reenter, that his -- his ID was taken
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 1   from him, right?

 2         A.   Correct.

 3         Q.   Okay.  And the purp- -- I'm sorry.  Go

 4   ahead.

 5         A.   I say correct.  I think so.  I'm pretty

 6   sure that's the -- the process.

 7         Q.   And -- and even if the ID was

 8   accidentally not taken from him, would it -- would

 9   it be the process for the base, if they enter a

10   barment order and an order not to enter, that they

11   would put an alert saying, this person, even if they

12   have an ID, is not allowed in?

13         A.   Right.  They would scan it and then get

14   a warning up that they weren't allowed.

15         Q.   So if you look on No. 9, April 9th,

16   2013 -- let me read -- let me orient you real quick.

17   Sorry.

18          Look on the first page real quick.  I want

19   you to know who this Ulrich guy is.

20         A.   Okay.

21         Q.   Okay?  So, the first paragraph says,

22   January 24th, 2018 (sic), Scott Ulrich, Director,

23   Physical Security/Law Enforcement Defense Human

24   Resources Activity, Defense Manpower Data Center

25   provided the Department of Defense OIG a copy of
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 1   Installation Access Log Entries --

 2         A.   Okay.

 3         Q.   -- associated to Devin Kelley.

 4         A.   Okay.

 5         Q.   So that's what this document is.  If you

 6   look on the second page, under April 9th, 2013,

 7   "AGENT NOTE - Mr. Ulrich opined that Devin Kelley,

 8   or someone using his assigned ID credential,

 9   attempted to gain access to Holloman Air Force Base

10   and was subsequently denied due to the existing

11   barment"; do you see that?

12         A.   I do.

13         Q.   So, on April 9th, 2013, either Devin

14   Kelley or someone who somehow got access to his ID

15   card was trying to get back on the base --

16         A.   Right.

17         Q.   -- right?  Okay.  Next -- No. 12,

18   August 26th, 2015, so we're two years later; do you

19   see that?  No. 12?

20         A.   Oh, yeah, I'm sorry.  Yes, now I see it.

21         Q.   This is San Antonio Air Force Base.

22   This is actually just about an hour outside of

23   Sutherland Springs, Texas, okay?  Just so you know.

24          "AGENT NOTE -- Mr. Ulrich opined that Devin

25   Kelley, or someone using his assigned ID credential,
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 1   attempted to gain access to San Antonio Air Force

 2   Base at the Visitor Center and was subsequently

 3   denied due to the existing barment"; do you see

 4   that?

 5         A.   I do.

 6         Q.   So we have an August 26th, 2015, either

 7   Devin Kelley or someone who's -- again, somehow gets

 8   ahold of the ID was trying to access the Air Force

 9   base when they shouldn't have, right?

10         A.   Right.

11         Q.   Okay.  And then if you look down, the

12   next entry, February 17, 2016, Records accessed

13   Holloman Air Force Base.  AGENT NOTE - Mr. Ulrich

14   opined that Devin Kelley, or someone using his

15   assigned ID credential, attempted to gain access to

16   Holloman Air Force Base and was denied due to

17   debarment; do you see that?

18         A.   I do.

19         Q.   Okay.  So we have three different

20   attempts with Devin Kelley, or somebody who got

21   ahold of his ID was trying to get -- get on base,

22   get on to a place he was barred from entering,

23   right?

24         A.   Correct.

25         Q.   All right.  And you saw the order, he --
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 1   he -- that order was to him and he got that order

 2   that he's never allowed back on Holloman base,

 3   right?

 4         A.   Yes, sir.

 5         Q.   Okay.  So he's -- and that February 2016

 6   is less than a year before the Sutherland Springs

 7   shooting, correct?

 8         A.   I'm sorry.  Can you repeat that?

 9         Q.   Sure.  Sure.  Did you know that the

10   Sutherland Springs church shooting occurred on

11   November 5th, 2017?

12         A.   I don't remember that, but I absolutely

13   believe you.

14         Q.   Okay.  No, that's okay.  That's okay.

15          MR. ALSAFFAR:  Let's take a break.  Let me

16   look at my -- look over my notes.  I think we're

17   close to being done.

18          THE VIDEOGRAPHER:  All right.  We're going

19   off the record and the time the 7:06.

20          (Recess taken.)

21          THE VIDEOGRAPHER:  We're back on the record.

22   The time is 7:12.

23         Q.   (By Mr. Alsaffar)  Colonel Bearden, I --

24   I want to kind of take a step back because I know

25   we've been going through very granular, specific
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 1   stuff and -- and just sort of talk to you

 2   straightforwardly.

 3          First of all, let me ask you about any -- any

 4   disciplinary repercussions that happened as a result

 5   of the Devin Kelley situation.

 6          And what I'm talking about is not only the

 7   horrible thing that happened at our family's church

 8   in Sutherland Springs, but, you know, what happened

 9   when the Air Force when they discovered that,

10   goodness, gracious, we knew this person was really

11   violent.  We convicted him, but we never reported

12   him to any law enforcement authority, to the FBI

13   like we should have.

14          Can -- so with that as a background, can you

15   tell me, are you aware, Colonel, of any kind of

16   reprimands or disciplinary conduct that was levied

17   to the 49th LRS division at Holloman Air Force Base

18   as a result of those failures?

19         A.   I am not aware of any reprimands or

20   disciplines of the 49th.

21         Q.   Okay.

22         A.   I --

23         Q.   Go ahead.

24         A.   I think you said of the 49th LRS.  I --

25   I'm not aware of any.
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 1         Q.   Okay.  And I -- I assume that you didn't

 2   receive any, correct?

 3         A.   No.

 4         Q.   Okay.  Are you aware of anybody above

 5   you in the chain of command that received any kind

 6   of disciplinary conduct, whether in reprimand form

 7   or other, more serious disciplinary conduct for

 8   these failures that occurred?

 9         A.   I am not.

10         Q.   Are you aware of anyone else at Holloman

11   Air Force Base, whether it's 49th Security Forces,

12   the Detachment 225, that received any kind of

13   disciplinary or reprimand as a result of the

14   failures to report Devin Kelley, his conviction and

15   his fingerprints to the FBI?

16         A.   I am not.

17         Q.   Okay.  So, let me just ask you, you

18   know, going through -- I put you through quite

19   the -- the history here of what was going on at the

20   Air Force base when Devin Kelley was there.

21          Just take me, just if you can, a 35,000-foot

22   view again, what do you think could have been done

23   and should have been done better at Holloman Air

24   Force Base while Devin Kelley was there, through his

25   conviction, and up to the point where he finished

0207

 1   his term, his prison term?

 2         A.   So --

 3          MR. FURMAN:  Objection to form; speculation.

 4   You can answer.

 5         A.   So, as you phrased that, during his time

 6   there and through his conviction, I can't think of

 7   anything.

 8          As you, you know, as you go back through

 9   this, you know, I see -- you know, granted, my -- my

10   experience and context is different, but as I see

11   this, I see a command that is doing all the right

12   things.

13          They're realizing that they've got an issue;

14   they're realizing that they've got criminal conduct.

15   They're getting the right legal opinions.  They're

16   getting charges made.  They're getting him convicted

17   and getting him off to prison.

18          So in that, you know, kind of that mosaic

19   that you've painted there, that's what I see as a

20   command that is doing all the right things to give

21   due process to a member, to protect the squadron and

22   to, you know, legally get them charged and convicted

23   and sent off to serve their time.

24          You asked beyond that, you know, upon their

25   return and then out-processing.  Obviously, the
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 1   missing piece there is that the fingerprints weren't

 2   entered in.

 3         Q.   (By Mr. Alsaffar)  And his conviction,

 4   as well?

 5         A.   That's --

 6         Q.   I don't want you to forget the

 7   conviction.  That's also important, right?

 8         A.   I -- I would agree.  You know, that's

 9   not a responsibility.  So you asked about, you know,

10   was the 49th LRS commander held -- that's not a

11   responsibility, that's not a system I had access to.

12         Q.   Um-hum.

13         A.   You know, and so, that wasn't something

14   for me to do.

15         Q.   Um-hum.

16         A.   But you -- as you phrased it, from the

17   35,000 foot, what could have been done better?

18   Certainly, that, right?

19          At a minimum, that could have been done

20   better, because that -- as you've indicated earlier,

21   you know, that then puts in protection for the

22   broader public beyond, like what I was trying to do,

23   which was respond to specific threats to leadership

24   and to my unit.  So I think, that, for sure.

25         Q.   Yeah.  And -- And I think you hit a
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 1   point on that.  And do you -- and I think we're on

 2   the same page here, is that, those fingerprint

 3   requirements to the FBI, and -- and conviction

 4   reporting requirements to the FBI are not just

 5   actually -- the primary purpose is to protect the

 6   public from dangerous people?

 7         A.   Right.

 8          MR. FURMAN:  Objection to form; asked and

 9   answered.

10         Q.   (By Mr. Alsaffar)  And -- and so, while

11   I think what you're saying is you did everything you

12   could within your -- your power to protect the

13   people at Holloman Air Force Base, because that's

14   what your job -- that's what you could do, that's

15   what you did --

16         A.   Right.

17         Q.   -- that these things, making sure the

18   FBI was aware of this dangerous person --

19         A.   Right.

20         Q.   -- both through fingerprint access and

21   also his convictions, that's designed to make sure

22   that when you guys released him to the public, which

23   you did, right?  That's what you-all did, you had to

24   release him to the public?

25         A.   Correct.
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 1         Q.   This was the safety net for the rest of

 2   us.  Those of us out there in Texas, and Sutherland

 3   Springs, as well, to protect those folks from Devin

 4   Kelley, right?

 5         A.   I would -- I would agree with that

 6   characterization.

 7         Q.   Okay.

 8         A.   You know, and again, what you -- what

 9   you see is, you know, a lot of different

10   organizations and units on a base, all with discrete

11   responsibilities.  And I don't know if it's OSI's

12   responsibility or Security Forces' responsibility --

13         Q.   Right.

14         A.   -- like, which agency was responsible

15   for putting it in, but you see all these different

16   agencies within a wing working to make sure that

17   this was handled correctly.

18         Q.   Um-hum.

19         A.   And, you know, the -- not getting the --

20   the prints in there, to -- to use your words,

21   prevents a safety net that would otherwise be in

22   place.

23          MR. ALSAFFAR:  Okay.  Okay.  Thank you,

24   Colonel.  I don't have any other questions.  Pass

25   the witness.
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 1          MR. FURMAN:  Okay.  I'm going to first move

 2   this monitor and hopefully, not to break it.

 3          MR. ALSAFFAR:  I'll help you.

 4          MR. FURMAN:  Thanks for your time, Colonel

 5   Bearden.  I hope to be quick.

 6                       EXAMINATION

 7   BY MR. FURMAN:

 8         Q.   A few minutes ago, Mr. Alsaffar was

 9   talking about whether anyone in the 49th Logistics

10   Readiness unit was reprimanded.

11          Did you have any obligation to submit Devin

12   Kelley's fingerprints or file his disposition report

13   to the FBI?

14         A.   I do not.

15         Q.   Did anyone in the 49th Logistics

16   Readiness Squadron?

17         A.   No.

18         Q.   So, can you think of why there might be

19   a reprimand for your squadron related to this

20   matter?

21         A.   I can't.

22         Q.   Under your command, did the Logistics

23   Readiness Squadron win any awards?

24         A.   They did.

25         Q.   What award?
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 1         A.   So, we won the Daelalian award for the

 2   best Logistics Readiness Squadron in the Air Force.

 3         Q.   So that's the whole Air Force?

 4         A.   We did.  So, actually, Colonel Marconi,

 5   under his leadership, they won it.  And then the way

 6   the rules work, you have to take a year off before

 7   you can re-compete.  And so then we took that year

 8   off.  And then we won it again.  So essentially,

 9   back to back.

10         Q.   And about how many logistics readiness

11   squadrons are there in the Air Force?

12         A.   Oh, about 100.

13         Q.   So it's a pretty significant award?

14         A.   It -- it is, very significant.

15         Q.   And what do you attribute winning

16   back-to-back awards to?

17         A.   Leadership.  And not mine, we had great

18   leaders at that flight level and throughout the

19   squadron.  They did a fantastic job.  We had great

20   leaders; we had great airmen.

21         Q.   And when you arrived at Holloman, we had

22   talked about -- and Devin Kelley was already

23   confined; is that right?

24         A.   That's correct.

25         Q.   And any information you received
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 1   regarding the criminal acts he had committed, that

 2   was all secondhand knowledge?

 3         A.   That's correct.

 4         Q.   And then your limited interactions with

 5   Devin Kelley, did you ever -- ever specifically

 6   observe anything to indicate that he was potentially

 7   violent?

 8         A.   I did not.

 9         Q.   Mr. Alsaffar talked about the debarment

10   letter in March 2013.  And at the time he talked

11   about the threats that were made against members of

12   the Air Force, taking a shotgun; do you recall that?

13         A.   Right, I do.

14         Q.   At that time, were you aware of any

15   specific threats against anyone else?

16         A.   I was not.

17         Q.   And within your command, is there

18   anything else -- given that Devin Kelley had served

19   his time, is there anything else you could have done

20   within your power to protect the public from Devin

21   Kelley?

22         A.   No, I don't think so.

23         Q.   Earlier, Mr. Alsaffar talked about the

24   CRB board; do you recall that?

25         A.   I do.

0214

 1         Q.   Does the CRB board have any obligation

 2   to take the fingerprints of the persons who are

 3   brought up for discussion?

 4         A.   Not that I'm aware, no.

 5         Q.   So is it fair to say, there's no

 6   obligation for the CRB board to submit fingerprints

 7   to any criminal database?

 8         A.   That's correct; it's administrative.

 9          MR. FURMAN:  No further questions.

10          MR. ALSAFFAR:  No further questions.

11          MR. FURMAN:  Read and sign.  Thank you.

12          THE VIDEOGRAPHER:  That ends today's

13   deposition.  The time is 7:23.

14          (WHEREUPON, the videotaped deposition was

15   concluded at 7:23 p.m.)

16

17

18

19

20

21

22

23

24

25
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11    transcription, that the foregoing is a true

      transcript of the questions asked, testimony given,

12    and proceedings had.

13              I further certify that I am not an

      attorney nor counsel nor in any way connected with

14    any attorney or counsel for any of the parties to

      said action or otherwise interested in its events.

15

                I further certify that, pursuant to Rule

16    30(f)(1), review was requested.

17              IN WITNESS WHEREOF, I hereunto affix my

      hand and notarial seal this 31st day of January,

18    2020.

19

                My commission expires March 17, 2023

20

21

              ________________________________________
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                       Professional Court Reporter

23

24

25
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         1    DEPOSITION OF LIEUTENANT COLONEL ROBERT C. BEARDEN



         2



         3                      January 16, 2020



         4



         5               THE VIDEOGRAPHER:  Good afternoon.  We      03:15



         6     are now on the record.  Here begins Video No. 1 in    03:15



         7     the deposition of Colonel Robert Bearden testifying   03:15



         8     in the matter of Joe Holcolmbe, et al., versus        03:15



         9     United States of America for the United States        03:15



        10     District for the Western District of Texas, San



        11     Antonio Division.



        12               Today's date is January 16, 2020, and the   03:15



        13     time on the video monitor is 3:15.  Your              03:15



        14     videographer today is Tom Rowles and I'm              03:15



        15     representing Esquire Deposition Solutions.            03:15



        16               Will counsel and all present please         03:15



        17     identify themselves and state whom you represent.     03:15



        18               MR. ALSAFFAR:  Jamal Alsaffar, for the      03:15



        19     Plaintiffs.                                           03:15



        20               MR. DEMERATH:  Justin Demerath, for the     03:15



        21     Plaintiffs.



        22               MR. FURMAN:  Austin Furman for the



        23     Defendant, United States.                             03:15



        24               THE VIDEOGRAPHER:  And on the phone.        03:15



        25               MR. LeGRAND:  George LeGrand for the
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         1     Plaintiffs.                                           03:16



         2               MR. PEERY:  Dennis Peery for the            03:16



         3     Plaintiffs.



         4               MR. BETTIS:  Craig Bettis for the           03:16



         5     Plaintiffs.                                           03:16



         6               MS. GARZA:  Chelsie Garza for the           03:16



         7     Plaintiffs.                                           03:16



         8               LT. COL PHILLIPS:  Lt. Col Jeff Phillips    03:16



         9     for the Air Force.                                    03:16



        10               THE VIDEOGRAPHER:  Okay.  Thank you.  The   03:16



        11     court reporter today is Dawn Gage and she may now     03:16



        12     swear in the deponent.



        13           LIEUTENANT COLONEL ROBERT C. BEARDEN,



        14    having been first duly sworn according to law, was



        15    examined and testified under oath as follows:



        16                        EXAMINATION



        17    BY MR. ALSAFFAR:                                       03:16



        18          Q.   Good afternoon, Colonel.  How are you       03:16



        19    doing?                                                 03:16



        20          A.   Good, thanks.                               03:16



        21          Q.   My name is Jamal Alsaffar.  And we just     03:16



        22    met today, didn't we?                                  03:16



        23          A.   Yes.                                        03:16



        24          Q.   Just so you know who I am, I represent      03:16



        25    the families of the Sutherland Springs First Baptist   03:16
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         1    Church shooting that occurred on November 5th, 2017,   03:16



         2    in Sutherland Springs, Texas.                          03:16



         3          A.   Okay.                                       03:16



         4          Q.   And I want to ask you just a little bit     03:16



         5    of background questions, and before I do, I just       03:17



         6    want to go into a little bit about what a deposition   03:17



         7    is.                                                    03:17



         8           Have you ever had a deposition taken before?    03:17



         9          A.   I have once.                                03:17



        10          Q.   Okay.  And what was that in?                03:17



        11          A.   It was a car accident that I was            03:17



        12    involved in when I was a teenager.                     03:17



        13          Q.   Okay.  What I'd like to do is just make     03:17



        14    sure you feel comfortable with some of the ground      03:17



        15    rules.



        16          A.   Okay.                                       03:17



        17          Q.   And I'm sure Mr. Furman went over this a    03:17



        18    little bit with you, as well, but -- but I want to     03:17



        19    make sure that you feel comfortable with what those    03:17



        20    are.



        21           First of all, you just took an oath.  And I     03:17



        22    know we're sitting in a conference room, but I want    03:17



        23    to make sure you understand the importance and



        24    weight of that oath.                                   03:17



        25          A.   Yes.                                        03:17

�
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         1          Q.   You understand that the oath that you       03:17



         2    just took is the same oath that you would have taken   03:17



         3    if we were in a court of law before a judge and jury   03:17



         4    with the same penalties of perjury if you don't tell   03:17



         5    the truth; do you understand that?



         6          A.   Correct, yes.                               03:17



         7          Q.   Okay.  And you're prepared to tell the      03:17



         8    whole truth as you know it, under oath today,          03:17



         9    correct?                                               03:17



        10          A.   Yes.                                        03:17



        11          Q.   Okay.  Now, let me talk to you a little     03:17



        12    bit about, you know, what a deposition is and some     03:17



        13    of the ground rules.                                   03:18



        14           Anytime you need a break, just let me know.     03:18



        15    Generally, we take a break every hour or so at a       03:18



        16    reasonable stopping point.  Certainly, if you need     03:18



        17    it for another reason, just let me know --             03:18



        18          A.   Okay.



        19          Q.   -- and we'll come to a -- we'll come to



        20    a stop.                                                03:18



        21          A.   Okay.                                       03:18



        22          Q.   We'll try to finish whatever area of        03:18



        23    question I'm on, and then we'll -- we'll let you       03:18



        24    have that.  So you don't have to sit here for hours    03:18



        25    at a time if you don't -- unless you want to.          03:18

�
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         1           Second, even though we have a court reporter    03:18



         2    and even though we have a video -- videographer        03:18



         3    videoing your testimony, please try to let me finish   03:18



         4    my questions before you answer.  Okay?                 03:18



         5          A.   Okay.                                       03:18



         6          Q.   What I mean by that is, in your -- you      03:18



         7    can -- in a normal conversation, you're going to       03:18



         8    know what my question is before I'm really done with   03:18



         9    it and you're ready to answer, and that'd be fine in   03:18



        10    a normal conversation.                                 03:18



        11           But in -- in this setting, we want to make      03:18



        12    sure that your answers are accurate.  And -- and to    03:18



        13    do that, we need to make sure my question gets out     03:18



        14    first.  Okay?                                          03:18



        15          A.   I understand.                               03:19



        16          Q.   And that helps our Madam Court Reporter,    03:19



        17    because she can't take two conversations down at the   03:19



        18    same time -- well, she probably could, but most        03:19



        19    normal ones can't.  Okay?  Fair enough?                03:19



        20          A.   Fair.                                       03:19



        21          Q.   So if -- the reason I say that, too, is     03:19



        22    that in a normal conversation, if I -- if I put my     03:19



        23    hand out (indicating) and say, Let me finish, or       03:19



        24    something along those lines, Boy, that's -- like,      03:19



        25    that's a rude person.                                  03:19
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         1           In this setting, I might do that.  And that's   03:19



         2    not intended to be rude, it's actually intended to     03:19



         3    make sure that your testimony is accurate.  Okay?      03:19



         4           So sometimes I may just put my hand out just



         5    to say, Hey, I'm still -- let me finish.               03:19



         6           There's another element at work here -- where   03:19



         7    are you originally from, by the way?                   03:19



         8          A.   I grew up in Oklahoma.                      03:19



         9          Q.   Okay.  Well, then you kind of               03:19



        10    understand.  I'm from Texas.  We don't always talk     03:19



        11    as fast as other people.  And it can be sometimes      03:19



        12    frustrating to wait for us to get done with our        03:19



        13    question.                                              03:19



        14           And so that may be an element, too.  I may      03:19



        15    just put my hand out, let you know, I'm almost done    03:19



        16    (indicating) before you can answer.  All right?        03:19



        17          A.   Okay.                                       03:19



        18          Q.   Along those same lines, I'll try not to     03:19



        19    interrupt you.  And if I do, or if you feel like I'm   03:19



        20    cutting you off -- it's not intentional, by the        03:20



        21    way -- but if you feel like I'm doing that, please     03:20



        22    feel free to tell me, Hey, sir, I've still got a       03:20



        23    little bit more to say and I will let you -- let you   03:20



        24    talk.  All right?                                      03:20



        25          A.   Okay.                                       03:20
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         1          Q.   And if you don't understand a question      03:20



         2    of mine, let me know.  It's very important to me,      03:20



         3    actually, that you understand these questions in       03:20



         4    this case.  And that you understand what I'm asking    03:20



         5    you because this is a very important matter.           03:20



         6           And your testimony is very important to me,     03:20



         7    to these families and to the case.  So if you don't    03:20



         8    understand it, please let me know so I can make sure   03:20



         9    you do.  All right?                                    03:20



        10          A.   All right.                                  03:20



        11          Q.   By the same token, then, can we get an      03:20



        12    agreement that I do ask you a question, you don't      03:20



        13    ask me to rephrase it and you answer, I can assume     03:20



        14    that you both understood my question and that the      03:20



        15    answer you gave was as -- a full answer to that        03:20



        16    question, so I can move on?                            03:20



        17          A.   Yeah, that's fair.                          03:20



        18          Q.   The only other thing is head nods and       03:20



        19    uhs-huhs, right?  There may be an occasion -- you're   03:21



        20    doing a good job so far -- but there may be an         03:21



        21    occasion were you just nod your head in agreement or   03:21



        22    in disagreement, or you say uh-huh or yep or           03:21



        23    something along those lines, and Madam Court           03:21



        24    Reporter here will put down, Witness nods head or      03:21



        25    "u-h, u-h" and -- and that's it.                       03:21
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         1           And even though everyone in the room and the    03:21



         2    video may understand what you mean, again, going       03:21



         3    back to really caring about the accuracy of your       03:21



         4    testimony, I may, from time to time, say, Colonel,     03:21



         5    was that a yes?  Was that a no?                        03:21



         6           And again, that would be rude normally, but     03:21



         7    that's not my intention.  It's to make sure that       03:21



         8    I -- we get your testimony accurately down on paper.   03:21



         9          A.   That's fair.                                03:21



        10          Q.   Is that fair?  Okay?                        03:21



        11          A.   Fair.



        12          Q.   Enough with that boring stuff.  Let         03:21



        13    me -- let me ask you a little bit about your           03:21



        14    preparation, if you don't mind --                      03:21



        15          A.   Sure.                                       03:21



        16          Q.   -- for this deposition.  Can you tell me    03:21



        17    what you reviewed in preparation for this              03:21



        18    deposition?                                            03:22



        19          A.   So, Mr. Furman and I went over some of      03:22



        20    the documents yesterday, some of the memoranda that    03:22



        21    I had signed, charge sheet that I had signed.  Email   03:22



        22    traffic from the legal office back to me.  And those   03:22



        23    kinds of things.                                       03:22



        24          Q.   Okay.  And you said you -- you reviewed     03:22



        25    these documents yesterday?                             03:22
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         1          A.   Yes.                                        03:22



         2          Q.   Did you review them in person with          03:22



         3    Mr. Furman?                                            03:22



         4          A.   I did.                                      03:22



         5          Q.   Okay.  Now, I'm not asking you to tell      03:22



         6    me what you talked about because that's between you    03:22



         7    and the attorney, but prior to that, had you been      03:22



         8    sent any documents to look at via email or other       03:22



         9    format to review in preparation for your deposition?   03:22



        10          A.   I had not.                                  03:22



        11          Q.   Okay.  So the entire universe of            03:22



        12    documents you reviewed was yesterday in person given   03:22



        13    to you by Mr. Furman?                                  03:22



        14          A.   That's correct.                             03:22



        15          Q.   Okay.  In terms of people you met with      03:22



        16    in preparation for your deposition, who did you meet   03:22



        17    with?                                                  03:22



        18          A.   I met with Mr. Furman.                      03:22



        19          Q.   Anybody else?                               03:22



        20          A.   No.                                         03:22



        21          Q.   Did you talk about anybody else in the      03:22



        22    Air Force or otherwise, not including Mr. Furman,      03:22



        23    about your deposition or about the case and your       03:23



        24    involvement in it prior to taking this deposition?     03:23



        25          A.   I did.                                      03:23
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         1          Q.   Okay.  Can you tell me about that?          03:23



         2          A.   So the Air Force legal office originally    03:23



         3    contacted me and said, Hey, we're going to need to     03:23



         4    schedule a deposition.  I shot a note to my            03:23



         5    commander letting him know that I'll be doing a        03:23



         6    deposition.                                            03:23



         7           And I also shot one to our judge advocate       03:23



         8    there at the Air Force academy.  At the time, I        03:23



         9    assumed it was going to occur there at the academy,    03:23



        10    so I wanted him to be aware that it -- you know, if    03:23



        11    it was going to be on his facility.                    03:23



        12           And then I had a conversation with, you know,   03:23



        13    my commander, the chief and the director of staff,     03:23



        14    our small group, that, Hey, I'm going to be out.       03:23



        15    I've got to do this deposition, you know, so...        03:23



        16          Q.   In any of those conversations -- I'm        03:23



        17    sorry, those communications, did you discuss the       03:23



        18    factual matter that you'd be testifying on?            03:23



        19          A.   Only -- only that it was related to         03:24



        20    Airman Kelley and that I was squadron commander at     03:24



        21    the time when he was at Holloman.                      03:24



        22          Q.   Okay.  Did they respond to that in any      03:24



        23    way relating to subject matter of the case or the      03:24



        24    testimony?                                             03:24



        25          A.   No.                                         03:24
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         1          Q.   Okay.  And let me ask you --                03:24



         2           MR. ALSAFFAR:  Actually, Austin -- or,          03:24



         3    Mr. Furman, I'm sorry, can you just read into the      03:24



         4    record for me the documents that you reviewed with     03:24



         5    Colonel Bearden in preparation for his deposition?     03:24



         6           MR. FURMAN:  I can do that and I can give you   03:24



         7    a copy of this was of the debarment request has a      03:24



         8    DoD IG Bates of 180, but no USA Bates.                 03:24



         9           We also reviewed USA15086 through 92, the       03:24



        10    Devin Kelley charge sheet.  USA14963, letter to 49th   03:24



        11    Wing Commander dated July 26th, 2012.                  03:24



        12           USA 14860, letter to 49th Wing Commander        03:25



        13    dated August 15th, 2012.  USA 13356 through -59,       03:25



        14    Report of Result of Trial.                             03:25



        15           USA 13360, Recommendation Regarding Security    03:25



        16    Clearance dated November 14th, 2012.  A Duty Status    03:25



        17    Change document that doesn't have a Bates.  Here's a   03:25



        18    copy.                                                  03:25



        19           (Document tendered.)                            03:25



        20           MR. ALSAFFAR:  Do you know what -- this copy    03:25



        21    you're handing me doesn't have a Bates or a DoDIG      03:25



        22    number on it, so has this been produced?               03:25



        23           MR. FURMAN:  I'm sure it has, yes.              03:25



        24           MR. ALSAFFAR:  Okay.  Do you know what it is?   03:25



        25    What the production number is, Bates number is?  In    03:25
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         1    other words, I know this one doesn't have one on it,   03:25



         2    but do you know what the Bates number is?              03:25



         3           MR. FURMAN:  I don't.                           03:25



         4           MR. ALSAFFAR:  Okay.                            03:25



         5           MR. FURMAN:  He also reviewed USA14704          03:26



         6    through -709, the Letter of Reprimand dated            03:26



         7    April 17th, 2012.  And lastly, USA 17623 through       03:26



         8    -25, Pretrial Confinement memo.                        03:26



         9           MR. ALSAFFAR:  Okay.                            03:26



        10          Q.   (By Mr. Alsaffar)  Is it okay to refer



        11    to you as Colonel Bearden?                             03:26



        12          A.   Sure.



        13          Q.   That's your current rank, correct?          03:26



        14          A.   That's correct.                             03:26



        15          Q.   Okay.  Colonel, can you tell us what        03:26



        16    your current employment situation is with the Air      03:26



        17    Force?                                                 03:26



        18          A.   So, I'm the Vice Commander in the 10th      03:26



        19    Air Base Wing at the United States Air Force           03:26



        20    Academy.                                               03:26



        21          Q.   How long have you been there?               03:26



        22          A.   About 18 months.                            03:26



        23          Q.   All right.  And can you tell us what        03:26



        24    time period you were stationed at Holloman Air Force   03:26



        25    Base in New Mexico?                                    03:27
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         1          A.   Sure.  I was there from June of 2012 to     03:27



         2    June of 2014.                                          03:27



         3          Q.   And what was your position while you        03:27



         4    were at Holloman Air Force Base from June of 2012 to   03:27



         5    June of 2014?                                          03:27



         6          A.   Correct.  I was the commander of the        03:27



         7    49th logistics readiness squadron.                     03:27



         8          Q.   All right.  And how would you describe      03:27



         9    your job duties and responsibility as commander of     03:27



        10    the Logistics Readiness Squadron at the 49th?          03:27



        11          A.   All right.  So, I was responsible for       03:27



        12    the morale, health, welfare of that unit.  And that    03:27



        13    unit -- that unit's mission, which was to provide      03:27



        14    logistics support to the 49th Wing and it's units.     03:27



        15          Q.   And who was the person immediately above    03:27



        16    you in your chain of command in terms of supervisory   03:27



        17    authority?



        18          A.   That was Colonel Kevin Bennett.  He was     03:27



        19    the 49th Mission Support Group Commander.              03:27



        20          Q.   Kevin Bennett, 49th Mission Support         03:28



        21    Group Commander?                                       03:28



        22          A.   Correct.                                    03:28



        23          Q.   And what was his rank?                      03:28



        24          A.   Colonel.                                    03:28



        25          Q.   Colonel.  Okay.  And who was above him      03:28
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         1    in the chain of command?                               03:28



         2          A.   Colonel Andy Croft, or Andrew Croft, is     03:28



         3    the 49th Wing Commander.                               03:28



         4          Q.   Who was above Colonel Croft in your         03:28



         5    chain of command at the time you were at Holloman      03:28



         6    Air Force Base?



         7          A.   I honestly don't remember.                  03:28



         8          Q.   Okay.  What was the position?               03:28



         9          A.   So, yeah.  So he would have a numbered      03:28



        10    Air Force commander, a three-star commander and a      03:28



        11    four-star at Air Combat Command.                       03:28



        12          Q.   So there would be a -- when you say         03:28



        13    "numbered Air Force," I believe this number was        03:28



        14    12th?                                                  03:28



        15          A.   Right.                                      03:28



        16          Q.   So 12th Air Force.  And you said that       03:28



        17    would be a one-star general?                           03:28



        18          A.   So typically, that's a three-star.  Or,     03:28



        19    I think -- I think then it was a three-star --         03:29



        20          Q.   Okay.



        21          A.   -- and now it may not be.  And then the     03:29



        22    Air Combat Command Commander is a four-star.           03:29



        23          Q.   Okay.  Air Combat Commander, ACC, would     03:29



        24    be the one supervisory commander above the 12th Air    03:29



        25    Force Commander?                                       03:29
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         1          A.   Correct.                                    03:29



         2          Q.   And who's above the ACC?                    03:29



         3          A.   So the chief of staff of the Air Force      03:29



         4    and the Secretary of the Air Force.                    03:29



         5          Q.   Secretary is over the chief of staff,       03:29



         6    right?                                                 03:29



         7          A.   Correct.                                    03:29



         8          Q.   And the Secretary of Air Force reports      03:29



         9    to the President?                                      03:29



        10          A.   That's correct.                             03:29



        11          Q.   Okay.  All right.  Thank you for taking     03:29



        12    me through -- the chain of command is always           03:29



        13    important for us to understand in these situations.    03:29



        14           All right.  Now, who was immediately below      03:29



        15    you under your command in a supervisory level while    03:29



        16    you were at Holloman Air Force Base?                   03:29



        17          A.   So I had several subordinates.  I had       03:29



        18    several flight commanders.  So squadron                03:30



        19    organization, you have the commander and then you      03:30



        20    have the flights.                                      03:30



        21           For example, a fuels flight, a                  03:30



        22    material-management flight.  A vehicle-management      03:30



        23    flight.  So there were four or five, I don't           03:30



        24    remember, flight commanders that worked for me.        03:30



        25          Q.   Okay.
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         1          A.   I had a senior enlisted leader, a chief,    03:30



         2    E-9, that was the squadron chief that worked for me.   03:30



         3    A major, who was the operations officer, squadron      03:30



         4    operations officer that worked for me.                 03:30



         5           The First Sergeant, who was, you know, my       03:30



         6    advisor on enlisted discipline and those kinds of      03:30



         7    issues.  And then my secretary.  And I think that's    03:30



         8    it for the subordinates that I had.                    03:30



         9          Q.   Okay.  Okay.  Thank you for that.  What     03:30



        10    was the rank of the four or five flight commanders,    03:30



        11    what was their rank generally?                         03:31



        12          A.   They tend to be first lieutenants or        03:31



        13    captains.                                              03:31



        14          Q.   And then, what is generally the rank of     03:31



        15    the squadron chief?                                    03:31



        16          A.   Chief Master Sergeant, E-9.                 03:31



        17          Q.   And then you said you had major -- a        03:31



        18    major level of -- as a squadron's operations           03:31



        19    officer, did I get that right?                         03:31



        20          A.   Correct.                                    03:31



        21          Q.   Okay.  And that was the rank of major?      03:31



        22          A.   Rank of major, duty title, operations       03:31



        23    Officer.                                               03:31



        24          Q.   Okay.  Thank you.  Thank you for that.      03:31



        25    And you were describing -- you described for me a      03:31
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         1    little bit -- well, I think you described fairly       03:31



         2    what your -- your responsibilities were when you       03:31



         3    were a commander of the -- can we just call it "LRS"   03:31



         4    for Logistics Readiness Squadron for the rest of



         5    this deposition?                                       03:31



         6          A.   Yes.                                        03:31



         7          Q.   Okay.  Be on the same page, and I'll try    03:31



         8    to do that and make sure we make it as efficient as    03:31



         9    possible.



        10           You've already given me a description of your   03:32



        11    job responsibilities while you were a commander of     03:32



        12    the 49th LRS at Holloman Air Force Base.  So, what I   03:32



        13    would like to do is just ask you a couple of quick     03:32



        14    questions about your background.                       03:32



        15           First of all, while you were squadron --        03:32



        16    excuse me, while you were the commander of the LRS     03:32



        17    49th division at Holloman Air Force Base, you          03:32



        18    were -- you were at all times, a federal employee of   03:32



        19    the federal government, correct?                       03:32



        20          A.   Correct.                                    03:32



        21          Q.   And while you were a commander at           03:32



        22    Holloman Air Force Base, you were working within the   03:32



        23    course and scope of your employment for the federal



        24    government, correct?                                   03:32



        25           MR. FURMAN:  Objection; legal conclusion.       03:32
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         1    You can answer.



         2           MR. ALSAFFAR:  You can answer.                  03:32



         3          A.   Yes.                                        03:32



         4          Q.   (By Mr. Alsaffar)  Oh, one thing I did      03:32



         5    not tell you about deposition ground rules.  We both   03:32



         6    may object during the deposition, that's normal.       03:32



         7    You are still required to answer the question.         03:32



         8           And you -- normally, you'll hear an objection   03:32



         9    sound like "objection; form," something along those    03:32



        10    lines.  And that's just some legal stuff we have to    03:32



        11    do to preserve the record.                             03:32



        12           It doesn't mean that you cannot answer the      03:32



        13    question; in fact, you still should answer the         03:33



        14    question.



        15           The only time you shouldn't answer a question   03:33



        16    is if he specifically instructs you and says,          03:33



        17    Colonel Bearden, I'm instructing you not to answer     03:33



        18    that question.  Does that make sense?                  03:33



        19          A.   I understand.                               03:33



        20          Q.   Okay.  All right.  And I apologize, I       03:33



        21    didn't tell you that.                                  03:33



        22           Now, can you tell -- can you give me your       03:33



        23    understanding of why you're testifying today?          03:33



        24          A.   So, Airman Devin Kelley was assigned to     03:33



        25    my unit subsequent to his service in the Air Force.    03:33
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         1    He committed some heinous crimes.                      03:33



         2           And now, you know, the various survivors and    03:33



         3    families of those that were killed and injured are     03:33



         4    suing in a civil proceeding for damages.               03:33



         5           And being that I was his commander at the       03:33



         6    time you-all are interested in, I'm sure, how I        03:33



         7    handled that, what I did and why I did it.             03:34



         8          Q.   Okay.  Well, that's pretty good --          03:34



         9    that's a pretty good summation.                        03:34



        10           And when did you first become aware of what     03:34



        11    happened to these families in that little church in    03:34



        12    Sutherland Springs, Texas?



        13          A.   So I think it was the day of, I got a --    03:34



        14    if I remember right, it was a text message from one    03:34



        15    of my former folks, or an email, saying, Sir, wasn't   03:34



        16    this Airman Kelley in our unit?  And that's the way    03:34



        17    I learned about it.                                    03:34



        18          Q.   Okay.  And who was it that -- who did       03:34



        19    you think it was that texted you?                      03:34



        20          A.   I think it was Nathan McLeod-Hughes, who    03:34



        21    was my operations officer at the time that I was the   03:34



        22    commander.                                             03:34



        23          Q.   I got a chance to meet Major Hughes and     03:34



        24    talk to him about this case, as well --                03:34



        25          A.   Right.                                      03:34
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         1          Q.   -- recently.  Did you -- when -- when       03:34



         2    Major Hughes contacted you after the shooting, did     03:34



         3    he remember who Devin Kelley was?                      03:35



         4          A.   So, as I recall, he sent something to me    03:35



         5    saying, Hey, Sir, isn't this Airman Devin Kelley?      03:35



         6    And then I shot a note to my former First Sergeant,    03:35



         7    then Chief Wolfe, and said, Hey, isn't this Devin      03:35



         8    Kelley, you know, our Devin Kelley?                    03:35



         9          Q.   Yeah.



        10          A.   And then he said yes --                     03:35



        11          Q.   And your --                                 03:35



        12          A.   -- the fact it was.                         03:35



        13          Q.   See, I did it wrong.  I interrupted you.    03:35



        14    I apologize.  You mentioned First Sergeant Wolfe,      03:35



        15    that's First Sergeant Tracy Wolfe, correct?



        16          A.   That's correct.                             03:35



        17          Q.   Okay.  And First Sergeant Tracy Wolfe       03:35



        18    was your First Sergeant at Holloman Air Force Base     03:35



        19    while Devin -- when Devin Kelley was on that base,     03:35



        20    correct?                                               03:35



        21          A.   That's correct.                             03:35



        22          Q.   Okay.  Did you have any -- did you have     03:35



        23    a memory of Devin Kelley when you heard about this     03:35



        24    shooting?                                              03:35



        25          A.   I did.  So, I -- I remembered seeing him    03:35
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         1    in our holding cell there at Holloman.  And I          03:35



         2    remembered seeing him when he came back from prison    03:36



         3    at Mira Mar and did, I guess, what you would call,     03:36



         4    you know, the final exit interview with me.  It was    03:36



         5    my final chance to talk to him before he was           03:36



         6    released from the Air Force.                           03:36



         7          Q.   And I just want to make sure that the       03:36



         8    record is clear is that, you remembered specifically   03:36



         9    meeting in person with Devin Kelley at the holding     03:36



        10    cell in Holloman Air Force Base in 2012?               03:36



        11          A.   That's correct.                             03:36



        12          Q.   And you also remember meeting personally    03:36



        13    with Devin Kelley when he was -- when he served --     03:36



        14    finished out his prison sentence at Mira Mar and was   03:36



        15    returned back to Holloman Air Force Base for           03:36



        16    out-processing; is that --                             03:36



        17          A.   That's correct.                             03:36



        18          Q.   Okay.  And when you were told about the     03:36



        19    mass shooting that he committed in Sutherland          03:36



        20    Springs at that church, did you immediately            03:36



        21    remember, oh, I remember meeting with him on those     03:37



        22    occasions and I remember who he was?                   03:37



        23          A.   Yes.                                        03:37



        24          Q.   Okay.  And did you remember anything        03:37



        25    else about Devin Kelley, other than those two          03:37
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         1    in-person meetings that you had with him?              03:37



         2          A.   No.  I mean, I remember his -- his case     03:37



         3    and, you know, things associated with it.              03:37



         4          Q.   So that's what I want to know.  I would     03:37



         5    just like to know what your independent recollection



         6    was of Devin Kelley's case and the things associated   03:37



         7    with it, as you put it.  Can you tell what that was?   03:37



         8          A.   Sure.  I remembered that, you know, this    03:37



         9    was an airman that we had -- after I took command      03:37



        10    that, you know, I met with in the -- the holding       03:37



        11    cell.                                                  03:37



        12           My -- my memory was flawed.  I thought that     03:37



        13    he had -- at the time, I was thinking that he had      03:37



        14    previously been convicted, but after reviewing the     03:37



        15    documents, I now remember that, no, I served him the   03:37



        16    charges and then -- then he was convicted.             03:38



        17           And that, you know, he went to Mira Mar,        03:38



        18    served his prison sentence.  Came back to the unit     03:38



        19    and then was discharged and sent to the -- back to     03:38



        20    civilian life.                                         03:38



        21          Q.   Um-hum.



        22          A.   The thing that -- your specific question    03:38



        23    about, you know -- I think if I understand,            03:38



        24    you're -- you're interested in what went through my    03:38



        25    mind when I heard that this was him.                   03:38
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         1           And that was that I remember him being in my    03:38



         2    office and me telling him, essentially, Look, you've   03:38



         3    paid your debt to society.                             03:38



         4          Q.   Right.                                      03:38



         5          A.   And you're leaving the Air Force, but       03:38



         6    you can go make something of yourself.  And I don't    03:38



         7    remember the -- the words, but that was the memory     03:38



         8    that when I heard about this horrific incident.        03:38



         9           That's what came to mind was me telling him     03:38



        10    that on the day that we finally out-processed him      03:39



        11    out of the Air Force.                                  03:39



        12          Q.   And what do you remember about the --       03:39



        13    the time period while you were commander of the 49th   03:39



        14    LRS at Holloman, the time period when Devin Kelley     03:39



        15    was actually being investigated and prosecuted on      03:39



        16    your base; do you -- do you remember that period?      03:39



        17          A.   Actually, very little.  So, you know,       03:39



        18    I -- I took command on the 30th of June.  I remember   03:39



        19    that because that was my anniversary.                  03:39



        20           So I took command on my wedding anniversary     03:39



        21    and then I relinquished command two years later on     03:39



        22    my anniversary, so I remember those two dates.         03:39



        23           But aside from that, my -- my association       03:39



        24    with Airman Kelley at the time was really limited to   03:39



        25    two in-person incidents, separated by a time that he   03:39
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         1    was in prison.                                         03:39



         2           And so, you know, everything else, all my       03:39



         3    other dealings were, you know, paperwork that First    03:40



         4    Sergent's working with the legal office, you know,     03:40



         5    Hey, Sir, we need you to sign this, we need -- you     03:40



         6    know, we need to -- legal office, Hey, Colonel         03:40



         7    Bearden, you need to read, you know, these charges     03:40



         8    to him.                                                03:40



         9           That's the incident where I met him in the      03:40



        10    holding cell, you know, those kinds of things.  So     03:40



        11    pretty limited interactions with him as an             03:40



        12    individual.



        13          Q.   And when you say, Read these charges to     03:40



        14    him, you're talking about the point at which he was    03:40



        15    indicted with charges, but yet to be tried of those    03:40



        16    charges?                                               03:40



        17          A.   That's correct, yes.  So I had to --        03:40



        18    they gave me -- it's, essentially, a script that I     03:40



        19    had to read to him saying, Hey, you're being charged   03:40



        20    with the following.  We had to sign it.  And then,     03:40



        21    you know, his court-martial followed those charges.    03:40



        22          Q.   And the time that you took command of       03:40



        23    Holloman Air Force Base was June 30th, 2012, by that   03:40



        24    time, you're aware that Devin Kelley had already had   03:41



        25    multiple accusations of domestic abuse and assault     03:41
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         1    of -- of -- abuse of a child levied against him; you   03:41



         2    knew that, right?                                      03:41



         3          A.   Actually, I -- I didn't.  I knew that we    03:41



         4    had an airman that was in the holding cell in          03:41



         5    pretrial confinement, as we call it.  And that there   03:41



         6    was going to be charge -- a court-martial for him.     03:41



         7           But the specificity of what he had done and     03:41



         8    that kind of thing, no, at my change of command, I     03:41



         9    wasn't aware of those details.                         03:41



        10          Q.   How did you -- how were you made aware,     03:41



        11    Colonel, of, when you came to the Holloman Air Force   03:41



        12    Base command June 30, 2012, how were you made aware    03:41



        13    of Devin Kelley's situation?                           03:41



        14          A.   So, I don't remember for sure.              03:41



        15          Q.   Okay.                                       03:41



        16          A.   My turnover with my predecessor was         03:41



        17    pretty limited, which isn't uncommon.  Typically,      03:42



        18    you know, we keep those fairly short, and tell --      03:42



        19    you tell the inbound commander, you know, Hey, this    03:42



        20    is -- these are some of the big issues and that kind   03:42



        21    of thing.                                              03:42



        22           I assume -- I don't remember this, but I        03:42



        23    assume that Frank Marconi, who was my predecessor,     03:42



        24    you know, told me, Hey, you've got a -- an airman in   03:42



        25    pretrial confinement and, you know, legal and the      03:42
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         1    First Sergeant will get you caught up on the           03:42



         2    details, you know, but I honestly, I don't remember    03:42



         3    how I got the specificity of what he had been          03:42



         4    charged with.                                          03:42



         5           Certainly, when it came to, you know, the day   03:42



         6    where legal came and said, All right, sir, you need    03:42



         7    to go to the holding facility and you need to read     03:42



         8    him these charges; well, certainly, at that time, I    03:42



         9    would have been aware of the details because I had     03:42



        10    to read to him what he was charged with.               03:43



        11          Q.   Okay.  So, you -- when we see the charge    03:43



        12    sheet, those are the charges and the indicted and      03:43



        13    specifications against Devin Kelley, that's what's     03:43



        14    listed on there?                                       03:43



        15          A.   That's correct.                             03:43



        16          Q.   Right?  And so, we've gone through the      03:43



        17    indictment process at that part.  And the next step    03:43



        18    is the trial process, right?                           03:43



        19          A.   That's correct.                             03:43



        20          Q.   So when you were doing that with Devin      03:43



        21    Kelley at the point as the commander at Holloman Air   03:43



        22    Force Base, you-all -- you knew and the base knew at   03:43



        23    that point that you-all -- you had reasonable          03:43



        24    grounds to believe that he had committed those         03:43



        25    offenses so that they could now go to trial?           03:43
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         1          A.   I would only correct a couple things:       03:43



         2    One, you said that, you know, I was the commander of   03:43



         3    Holloman Air Force Base, I -- I wasn't, of the LRS.    03:43



         4           And that certainly I knew, but to go so far     03:43



         5    as to say that the base knew, you know, I -- from me   03:43



         6    doing that, I can't -- I don't think that's a -- a     03:43



         7    logical leap to assume that the base knew that that    03:43



         8    was the case.                                          03:44



         9          Q.   I think those are two fair points, so if    03:44



        10    you don't mind, I'm going to correct my mistake so     03:44



        11    that your testimony is clear.  So I'll limit it        03:44



        12    to -- to you --                                        03:44



        13          A.   Okay.



        14          Q.   -- and I want to correct the way I          03:44



        15    phrased your -- we've been taking so many folks at     03:44



        16    various levels that when that happens, I want to       03:44



        17    encourage you to correct me, and I appreciate when     03:44



        18    you do because then I can actually get it more         03:44



        19    accurate for the record.                               03:44



        20          A.   Oh, absolutely.                             03:44



        21          Q.   And I thank you for that.                   03:44



        22           So when -- so at that point when you were       03:44



        23    meeting with Devin Kelley the first time, shortly      03:44



        24    after June 30, 2012, you, as the commander of the      03:44



        25    49th LRS at that point had reasonable grounds to       03:44
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         1    believe that he had committed those offenses charged



         2    against him and you were -- you-all were getting       03:44



         3    ready for the trial?                                   03:44



         4          A.   That's correct.                             03:44



         5          Q.   Okay.  And you had -- you had               03:44



         6    mentioned -- I think you had mentioned just a minute   03:44



         7    ago -- and it was going to be in my next question,     03:44



         8    so I think you were just a step ahead of me -- was,    03:44



         9    I think you stated that to get up to speed, so to      03:44



        10    speak, on what Devin Kelley's situation was when you   03:45



        11    were told that you had to go meet him in the           03:45



        12    confinement facility, that you spoke with your First   03:45



        13    Sergeant and -- and legal --                           03:45



        14          A.   Um-hum.                                     03:45



        15          Q.   -- to try to get up to speed; did I get     03:45



        16    that correctly?                                        03:45



        17          A.   That -- so, close.  Certainly, legal        03:45



        18    came to me and, you know, and they said, All right.    03:45



        19    Here's this -- this is how this is going to go.        03:45



        20           You know, the unique thing is that, as a        03:45



        21    squadron commander, this isn't something that you      03:45



        22    would have normally done.  In fact, that's the only    03:45



        23    time in two separate times being in command that       03:45



        24    I've ever done that.                                   03:45



        25           And so the legal advice and guidance on how     03:45
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         1    this needs to go, the specificity of you have to       03:45



         2    read every word to him, you know, this has to be       03:45



         3    done in his presence, all of that.  So -- so, they     03:45



         4    came to me with this is -- this is how this needs to   03:45



         5    happen.                                                03:46



         6          Q.   Okay.  And when you say legal came to       03:46



         7    you, you're talking about the staff judge              03:46



         8    advocate --                                            03:46



         9          A.   That's correct.



        10          Q.   -- office.



        11          A.   Yes.  The staff judge advocate office at    03:46



        12    49th Wing at Holloman, one of their lawyers came to    03:46



        13    me and said, Okay.  This is how this needs to          03:46



        14    proceed.                                               03:46



        15          Q.   Do -- do you happen -- and by the way,      03:46



        16    we have that document, it's right here (indicating)    03:46



        17    in this horribly large-looking file, and we'll go      03:46



        18    through it.                                            03:46



        19           And -- but do you just happened to remember     03:46



        20    from memory who that staff judge advocate was?         03:46



        21          A.   I don't.  I -- I remember it being a        03:46



        22    male.                                                  03:46



        23          Q.   Okay.  And the -- you said the -- I         03:46



        24    think the other person who helped you with this was    03:46



        25    the First Sergeant?                                    03:46
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         1          A.   Right.                                      03:46



         2          Q.   Was it Tracy Wolfe?                         03:46



         3          A.   Correct, yes.  So, Sergeant Wolfe was my    03:46



         4    First Sergeant.  And -- in a -- in a squadron, that    03:46



         5    First Sergeant is working back and forth with legal    03:46



         6    getting things in order, bringing them to the          03:46



         7    commander.                                             03:46



         8           So, oftentimes, in legal situations where       03:46



         9    you're dealing with something with an airman, that's   03:47



        10    the person that's going between with.                  03:47



        11           If my memory serves, though, for this           03:47



        12    specific, you know, incident where I'm going to meet   03:47



        13    with him, if I remember right, legal actually came     03:47



        14    to see me and say, Okay, sir, here's what you have     03:47



        15    to do.  This is -- you have to read every word.  You   03:47



        16    have to sign it in his presence, that kind of thing.   03:47



        17          Q.   Okay.  And do you know what Tracy           03:47



        18    Wolfe -- First Sergeant Tracy Wolfe's role was in      03:47



        19    helping you get up to speed and what she -- what he    03:47



        20    was doing to get you the information you needed?       03:47



        21          A.   Sure.  So, he would have been               03:47



        22    corresponding with legal, you know, working with the   03:47



        23    secretary to get the time on my calendar to have       03:47



        24    legal come in and speak to me, brief me up,            03:47



        25    coordinate it with Security Forces on the time for     03:47
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         1    us to go over and -- and meet with Airman Kelley,      03:47



         2    you know, all of those kinds of details.               03:48



         3           He would, you know, speak to me about -- so     03:48



         4    I'll fast forward a little bit --                      03:48



         5          Q.   Sure.



         6          A.   -- so when Airman Kelley was coming back    03:48



         7    from prison, he said, Okay, sir, you know, you need    03:48



         8    to be aware, he made threats against the unit prior    03:48



         9    to you taking over the unit.  We should take some      03:48



        10    precautionary measures to make sure that we're -- we   03:48



        11    keep the unit safe when he gets back.                  03:48



        12           So, those are examples of the kinds of things   03:48



        13    that Sergeant Wolfe, as a -- as a First Sergeant,      03:48



        14    would be doing for me as a commander.                  03:48



        15          Q.   So in June -- the June 30th, 2012, time     03:48



        16    frame when you were getting caught up to speed about   03:48



        17    Devin Kelley's past, Tracy Wolfe was one of the        03:48



        18    persons who let you know about his history on          03:48



        19    Hollo -- at Holloman, correct?                         03:48



        20          A.   So, certainly, Sergeant Wolfe let me        03:48



        21    know about his history.  As far as the timeline of     03:48



        22    when he did that and, you know, the specific dates,    03:49



        23    I don't remember.                                      03:49



        24          Q.   That's okay.  We'll -- we'll try to get     03:49



        25    the --
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         1          A.   Okay.



         2          Q.   -- dates down with documents.  This is      03:49



         3    helpful just to get me a 35,000-foot view of what      03:49



         4    was happening when you got there, because you got      03:49



         5    there right in the middle of this Devin Kelley mess.   03:49



         6    And -- and so it's helpful for me to understand how    03:49



         7    you got caught up to speed going forward.              03:49



         8           So, I think, generally, what you're telling     03:49



         9    me is Tracy Wolfe communicated to you in some          03:49



        10    fashion that, Hey, Colonel, you need to know, this     03:49



        11    person, Devin Kelley.  Was -- I believe you said       03:49



        12    someone who made threats against the unit, and we      03:49



        13    need to take precautions to protect the people in      03:49



        14    our unit from Devin Kelley?                            03:49



        15          A.   For clarity, he did do that when Airman     03:49



        16    Kelley was coming back from Mira Mar.                  03:49



        17          Q.   Okay.



        18          A.   And so you-all have a memo that I signed    03:49



        19    asking for some specific debarment things and that     03:49



        20    kind of thing.



        21           So that's when he -- he told me, Hey -- I       03:50



        22    remember for sure then, that he told me, Hey,          03:50



        23    this -- this guy has threatened the unit before,       03:50



        24    that kind of thing.  I don't remember him telling me   03:50



        25    anything like that shortly after my change of          03:50
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         1    command.                                               03:50



         2          Q.   That's helpful.  Thank you.  Okay.  So      03:50



         3    what you're telling me that this -- what you're        03:50



         4    saying is that this communication about, Hey,          03:50



         5    Colonel, Devin Kelley's made threats against the       03:50



         6    unit and we need to protect the unit from Devin        03:50



         7    Kelley was when he was being brought back to           03:50



         8    Holloman after serving his sentence at Mira Mar?       03:50



         9          A.   That's correct.  Yes.  So I was trying      03:50



        10    to offer that as examples of things, you know,         03:50



        11    that -- where he's trying to, you know, guide or       03:50



        12    advise --                                              03:50



        13          Q.   Um-hum.



        14          A.   -- me as a commander.  But, you know, at    03:50



        15    the time when I got there, he wouldn't have had a      03:50



        16    reason to do that because Airman Kelley was in         03:50



        17    pretrial confinement, right, so he wouldn't be         03:50



        18    telling me that he was a threat to the unit.           03:51



        19           So that -- that's -- I was just trying to       03:51



        20    give you the clarity that when he made me aware of     03:51



        21    that, that I remember for sure, was when he was        03:51



        22    coming back from Mira Mar.                             03:51



        23          Q.   And -- and so what you're saying is that    03:51



        24    when -- when you got to the base at Holloman, Devin    03:51



        25    Kelley was in jail, so he wasn't a threat to anyone    03:51
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         1    because he was in jail?                                03:51



         2          A.   That's correct.                             03:51



         3          Q.   And did anyone at Holloman Air              03:51



         4    Force Base -- around the time you arrived in the       03:51



         5    June 12, 2012, time frame, try to get you up to        03:51



         6    speed and inform you of what they knew about Devin     03:51



         7    Kelley up to that point, end of June or early July



         8    of 2012?                                               03:51



         9          A.   I honestly don't remember.                  03:51



        10          Q.   That's okay.                                03:51



        11          A.   I do remember legal talking to me about     03:51



        12    the charge sheet and that kind of thing, but I don't   03:51



        13    remember.                                              03:51



        14          Q.   Okay.  Well, let's go through a couple      03:51



        15    of things.



        16          A.   Okay.



        17          Q.   And we'll start -- we'll just start



        18    rocking through these and -- and getting some more



        19    specifics on the record.



        20           First, let me just back up a little bit.  I'm   03:51



        21    going to hand you Deposition Exhibit No. 1.            03:52



        22           (Deposition Exhibit 1 was marked for



        23    identification.)                                       03:52



        24          Q.   (By Mr. Alsaffar)  This is simply just      03:52



        25    called a Deposition Notice.  This is essentially,
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         1    the subpoena to appear.                                03:52



         2           And I don't know whether you've seen this       03:52



         3    before.  Have you ever seen this before?               03:52



         4          A.   I have not.                                 03:52



         5          Q.   Okay.  I'm sorry, did you say, I have       03:52



         6    not?                                                   03:52



         7          A.   I have not.                                 03:52



         8          Q.   Okay.  And very simple, we just ask you     03:52



         9    to bring in your CV, which we have now, and any        03:52



        10    documents you reviewed in preparation for the          03:52



        11    deposition.  And I think you've identify all those     03:52



        12    already, correct?



        13          A.   Yes, sir.                                   03:52



        14          Q.   And just out of abundance of being          03:52



        15    thorough, have you brought anything, document-wise,    03:52



        16    with you to this deposition?                           03:52



        17          A.   I just brought my biography.                03:52



        18          Q.   Okay.  Great.  Might was well look at it    03:52



        19    since you brought, because I think I have it, but I    03:52



        20    always like to compare.                                03:52



        21           (Document tendered.)                            03:52



        22          Q.   (By Mr. Alsaffar)  Colonel, I'm going to    03:52



        23    hand you what's been marked as Deposition Exhibit      03:53



        24    No. 2.                                                 03:53



        25           (Deposition Exhibit 2 was marked for            03:53
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         1    identification.)                                       03:53



         2          Q.   (By Mr. Alsaffar)  Deposition Exhibit       03:53



         3    No. 2 is actually the CV or biography of you that      03:53



         4    was provided to us by the United States before         03:53



         5    today.                                                 03:53



         6          A.   Okay.                                       03:53



         7          Q.   And I believe it says that it's current     03:53



         8    as of January 2017, correct?                           03:53



         9          A.   That's correct.                             03:53



        10          Q.   And -- and so this Exhibit No. 2 looks      03:54



        11    like an accurate representation of your biography as   03:54



        12    of January 2017, correct?                              03:54



        13          A.   Yes, sir.                                   03:54



        14           (Deposition Exhibit 5 was marked for



        15    identification.)                                       03:54



        16          Q.   (By Mr. Alsaffar)  All right.  And then,    03:54



        17    let's go ahead and I'm going to hand you Exhibit       03:54



        18    No. 5, which is a biography that you provided to me    03:54



        19    just today, correct?                                   03:54



        20          A.   Correct.                                    03:54



        21          Q.   That's a true and correct copy of your      03:54



        22    biography?                                             03:54



        23          A.   Yes.                                        03:54



        24          Q.   And Exhibit 5 is current as of January      03:54



        25    2019?                                                  03:54
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         1          A.   Correct.                                    03:54



         2          Q.   Okay.  Great.  Simple.  I want to hand      03:54



         3    you this next exhibit, which is marked, I believe,     03:54



         4    No. 3.                                                 03:54



         5           (Deposition Exhibit 3 was marked for



         6    identification.)                                       03:54



         7          Q.   (By Mr. Alsaffar)  Colonel,                 03:54



         8    Exhibit No. 3 was provided also us -- to us by the     03:54



         9    government.  Usually, when the government provides     03:54



        10    us documents, they put a Bates stamp up.               03:54



        11           Because they provided this so late and just     03:54



        12    before this deposition, they forgot to put Bates       03:54



        13    stamps on this one.                                    03:54



        14           MR. FURMAN:  Objection; characterization.       03:54



        15           MR. ALSAFFAR:  It's true; it's true.            03:54



        16          Q.   (By Mr. Alsaffar)  This was just            03:54



        17    provided to us, but if you don't mind, it's -- if      03:54



        18    you don't mind actually reading it.  It's only two     03:54



        19    pages.                                                 03:55



        20           This -- the government lawyers represented to   03:55



        21    us that this is a description or a summary of a        03:55



        22    statement that you gave to the Department of Defense   03:55



        23    Office of Inspector General on January 11, 2018.       03:55



        24           What I would like to do, in fairness to you,    03:55



        25    is just read it quickly, or not, just read it over     03:55
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         1    and then I'll ask you a question or two.               03:55



         2          A.   Okay.                                       03:55



         3          Q.   Just tell me when you're done.              03:55



         4           (Deponent perused document.)                    03:55



         5          A.   Okay.                                       03:58



         6          Q.   (By Mr. Alsaffar)  Okay.  And,              03:58



         7    Colonel Bearden -- is Exhibit No. 3, correct?          03:58



         8          A.   That's correct.                             03:58



         9          Q.   Is Exhibit No. 3 a -- a fair and            03:58



        10    accurate representation of the statement that you      03:58



        11    gave to the DoD IG investigators?                      03:59



        12          A.   It is.                                      03:59



        13          Q.   And so is there -- everything in there      03:59



        14    in terms of the restatement of your testimony, is it   03:59



        15    true and correct and accurate?                         03:59



        16          A.   It seems to be the -- the one thing it      03:59



        17    talks about my -- I assumed command from Frank         03:59



        18    Marconi, if I read this right, who provided the        03:59



        19    information regarding Kelley being in confinement,     03:59



        20    and then it goes into the two --



        21          Q.   Um-hum.



        22          A.   -- face-to-face interactions.  So,          03:59



        23    certainly, those two fact-to-face interactions, I      03:59



        24    don't think, you know, Frank Marconi would have had    03:59



        25    awareness of that, but maybe that's -- maybe I'm       03:59
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         1    just reading -- understanding the wording --           03:59



         2          Q.   Yeah.



         3          A.   -- wrong, but...                            03:59



         4          Q.   Other than that, is there anything in       03:59



         5    here that you feel is misrepresenting what you told    03:59



         6    the IG?                                                03:59



         7          A.   No, sir.                                    03:59



         8          Q.   Okay.  Thank you for that.  I notice on     03:59



         9    Page 2 of your statement, Exhibit No. 3, you clarify



        10    for the DoD IG that the threats that you had, been     04:00



        11    informed about Kelley were of an                       04:00



        12    active-shooter-type-threat --                          04:00



        13          A.   Yes, sir.



        14          Q.   -- do you see that?  That is an accurate    04:00



        15    representation of what you told them?                  04:00



        16          A.   Yes, sir.  So, the -- you know, as I was    04:00



        17    mentioning a minute ago, you know, the First           04:00



        18    Sergeant prior to Kelley's return said he had made     04:00



        19    threats about shooting up the unit and leadership.     04:00



        20           So it wouldn't surprise me that when I was      04:00



        21    talking to them, I'd used that language, an            04:00



        22    active-shooter-type incident.                          04:00



        23          Q.   And so, when we're talking about him,       04:00



        24    this time frame in 2012 when you were at the command   04:00



        25    LRS 49th when you were describing the threats that     04:00
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         1    Devin Kelley had made were of an active-shooter        04:00



         2    type, we're talking about a mass-shooting-type         04:00



         3    threat that he was making to the unit?                 04:00



         4          A.   Right.  So the First Sergeant had           04:00



         5    advised me that he had made threats of shooting, you   04:00



         6    know, leadership and the implication was, you know,    04:01



         7    not against one person, multiple individuals, which    04:01



         8    I think is to your point.                              04:01



         9          Q.   Yes, it is.  Thank you.  All right.  So,    04:01



        10    at that time, you -- you knew, at least when you       04:01



        11    were -- at this time in sort of the June/July 2012     04:01



        12    time frame, and all the way throughout the time        04:01



        13    Devin Kelley was convicted, you knew that -- that,     04:01



        14    you know, you were dealing with a very dangerous       04:01



        15    person?                                                04:01



        16          A.   Again, for clarity --                       04:01



        17          Q.   Yes, sir.                                   04:01



        18          A.   -- when Sergeant Wolfe let me know about    04:01



        19    that, it was when he was coming back.  I mean,         04:01



        20    that's -- that's when I remember him saying, Hey,      04:01



        21    sir, we need to take some precautions because he had   04:01



        22    made these threats.                                    04:01



        23           I don't remember if somebody told me about      04:01



        24    those threats previously, but I definitely remember    04:01



        25    it when he was coming back, because that's when we     04:01

�

                                                                 48





         1    took some additional precautions.                      04:01



         2          Q.   And that would have been in the March       04:01



         3    2013 time frame?                                       04:01



         4          A.   '13, yes, sir.                              04:02



         5          Q.   Okay.  So when -- from the time that        04:02



         6    you -- whatever the time frame you were made aware     04:02



         7    of these specific threats of Devin Kelley, that        04:02



         8    Devin Kelley was making against the unit, these        04:02



         9    active-shooter, mass-shooting-type threats,            04:02



        10    certainly, by the end of March 2013, you were aware    04:02



        11    that Devin Kelley was a very dangerous person who      04:02



        12    was threatening to kill multiple people with guns,     04:02



        13    correct?                                               04:02



        14          A.   That's correct.                             04:02



        15          Q.   I see.                                      04:02



        16          A.   And that's -- you know, that's --           04:02



        17    you-all have a copy of that memo that I issued in --   04:02



        18    in direct response to the advise from my First         04:02



        19    Sergeant that, you know, we had a reason to be         04:02



        20    concerned with him coming back into the unit.          04:02



        21          Q.   So, at that -- that time, you were aware    04:02



        22    that Devin Kelley proposed that -- I'm sorry.  Let     04:02



        23    me restate that.



        24           At that time, so we'll say the March 2013       04:02



        25    time frame, you specifically, as the commander of      04:03
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         1    LRS 49th, were aware that Devin Kelley presented a     04:03



         2    specific risk of harm to the public, including your    04:03



         3    unit?                                                  04:03



         4           MR. FURMAN:  Objection to form; you can         04:03



         5    answer.                                                04:03



         6          A.   So, to my unit.  You said "to the           04:03



         7    public."  What I was made aware of is that he had      04:03



         8    made threats against the prior leadership.             04:03



         9          Q.   (By Mr. Alsaffar)  Right.                   04:03



        10          A.   And so, I wanted to take steps to ensure    04:03



        11    that nothing bad were to happen as he out-processed,   04:03



        12    which is, you know, not uncommon as you're             04:03



        13    out-processing folks, you know, that if they have a    04:03



        14    beef with their leadership, you know, you want to      04:03



        15    think through those kinds of things.                   04:03



        16          Q.   (By Mr. Alsaffar)  I'll -- I'll be happy    04:03



        17    to rephrase it.



        18           So, at that time, March 2013, as the            04:03



        19    commander of the 49th LRS at Holloman, you -- you      04:04



        20    knew specifically that Devin Kelley proposed an        04:04



        21    increased risk of harm to people in your unit at the   04:04



        22    base?                                                  04:04



        23          A.   That's --                                   04:04



        24           MR. FURMAN:  Objection to form; you can         04:04



        25    answer.                                                04:04
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         1          A.   That's correct.                             04:04



         2          Q.   (By Mr. Alsaffar)  Okay.  Let me -- let     04:04



         3    me take a step back, if I can.  Mr. Furman provided    04:04



         4    me with a document that doesn't have a Bates stamp     04:04



         5    number on it, but I'm sure -- and I -- I think I've    04:04



         6    seen this before, but this looks like a document       04:04



         7    that was produced to us in this case.                  04:04



         8           But you had specifically said that you had      04:04



         9    reviewed this document.  And so, if you don't mind     04:04



        10    looking at it and just tell me what it is.  I'm        04:04



        11    going to hand you Exhibit No. 4.                       04:04



        12           (Deposition Exhibit 4 was marked for



        13    identification.)                                       04:04



        14          A.   Okay.  So it's a Duty Status Change.        04:04



        15          Q.   (By Mr. Alsaffar)  Um-hum.



        16          A.   So it's an electronically signed duty       04:04



        17    status change changing Airman Devin Kelley's duty      04:04



        18    status from military confinement as a sentenced        04:04



        19    prisoner to present for duty.                          04:05



        20           So this would have likely been done in the      04:05



        21    personnel system upon his return from the brig at      04:05



        22    Mira Mar.                                              04:05



        23          Q.   Did -- does it -- what is the date of       04:05



        24    this document, if you can tell me?  It's got a         04:05



        25    backside to it just so you know, Colonel.              04:05
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         1          A.   Yes.  So it is digitally signed.  The       04:05



         2    first digital signature is on 1 April 2013, and the    04:05



         3    last digital signature is on 4 April 2013.             04:05



         4          Q.   Who are the digital signatures on that      04:05



         5    document?                                              04:05



         6          A.   They are from Senior Airman Aviane, from    04:05



         7    myself, Lieutenant Colonel then, Robert Bearden,       04:05



         8    from Staff Sergeant Vargas.  Senior Airman Aviane,     04:05



         9    Staff Sergeant Vargas.                                 04:05



        10           Civilian Denise Foley, Airman First Class       04:05



        11    Lawrence, Staff Sergeant Ramirez.  GS-7, civilian      04:05



        12    Evelyn Kemp, Staff Sergeant Vargas, again.  And then   04:06



        13    a Tech Sergeant Shannon.                               04:06



        14          Q.   What is the significance of this            04:06



        15    document and why did you review it, if you know, in    04:06



        16    preparation for your deposition?                       04:06



        17          A.   So --                                       04:06



        18           (Mr. Demerath left the deposition room.)        04:06



        19           MR. FURMAN:  And I'm just going to instruct     04:06



        20    you not to -- if I told you anything, not to repeat    04:06



        21    that.  It's your understanding of the document.        04:06



        22           MR. ALSAFFAR:  I agree.



        23           THE DEPONENT:  I understand.                    04:06



        24          A.   So, I don't -- from preparation, I don't    04:06



        25    have anything from preparation for deposition, but     04:06
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         1    by looking at it, it's a -- it's a military document   04:06



         2    used to change an individual's status.                 04:06



         3           So I'd like to say just about every day in      04:06



         4    your time on active duty is accounted for, you're      04:06



         5    either in a leave status, present for duty,            04:06



         6    et cetera, et cetera.                                  04:06



         7           And so this is changing his status from         04:06



         8    having been a prisoner to being present for duty.      04:07



         9          Q.   (By Mr. Alsaffar)  Okay.                    04:07



        10          A.   So my assumption, given the date of 31      04:07



        11    March at 925 hours for the effective date of when      04:07



        12    this happened, was this would be when he came back     04:07



        13    from Mira Mar and is being out-processed, which is     04:07



        14    likely why it's going through all the Air Force        04:07



        15    personnel center and that kind of thing.               04:07



        16           So it's -- it's my understanding -- I'm not     04:07



        17    an Air Force personnel, it's my understanding, this    04:07



        18    would be to change his status to, Okay, now he's       04:07



        19    back in the unit --                                    04:07



        20          Q.   Um-hum.



        21          A.   -- which then allows us as the unit to      04:07



        22    work through our personnel flight, military            04:07



        23    personnel flight to out-process him from the Air       04:07



        24    Force.                                                 04:07



        25          Q.   Okay.  At this stage in the                 04:07
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         1    out-processing process after he served his sentence,   04:07



         2    he's released from prison, he's back on base to be     04:07



         3    out-processed, what, if anything, did you do, either   04:08



         4    your command or anyone under your command, do to       04:08



         5    ensure that Devin Kelley's fingerprints were either    04:08



         6    taken at that point, processed at that point, or       04:08



         7    submitted to the FBI?                                  04:08



         8          A.   So, my -- my command, as the -- you         04:08



         9    know, the LRS, Logistics Readiness Squadron, did not   04:08



        10    have any responsibility for taking his fingerprints    04:08



        11    or submitting his fingerprints in any kind of          04:08



        12    database.  That's outside our role.                    04:08



        13           So, you know, not unlike this duty status       04:08



        14    change that has to go to other offices to be           04:08



        15    processed, that would have been handled by another     04:08



        16    office.                                                04:08



        17          Q.   Where -- would Devin Kelley, when he was    04:08



        18    going through out-processing at Holloman Air Force     04:08



        19    Base around April 2013, would he have been required    04:08



        20    at Holloman Air Force Base to go to those other        04:09



        21    squadrons, like the 49th Security Forces or the        04:09



        22    AFOSI detachment to ensure that those things,          04:09



        23    fingerprints, conviction reporting to the FBI were     04:09



        24    done before you let him free?                          04:09



        25          A.   So, I don't know.  I -- it's unlikely to    04:09
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         1    me that he would have had to go to OSI and Security    04:09



         2    Forces, because he had previously been convicted, he   04:09



         3    had served his time and now he's out-processing.       04:09



         4           There is a process so -- where we have an       04:09



         5    out-processing checklist.  And, typically, your        04:09



         6    typical situation is that, you know, a member comes    04:09



         7    back -- I say -- I say "typical" and I'll -- I will    04:09



         8    give you some clarity on that here in a second -- a    04:09



         9    member comes back from jail.                           04:09



        10           You assign an escort.  You give them the        04:09



        11    checklist and the escort makes sure they get around    04:10



        12    to all of the locations on the checklist to be         04:10



        13    properly out-processed from the base.                  04:10



        14           The specificity that I offered on "typical,"    04:10



        15    is what was atypical in this case, as you've seen in   04:10



        16    the -- the memorandum I signed is that I asked the     04:10



        17    Security Forces Squadron to provide a guard in         04:10



        18    addition.                                              04:10



        19           What is on that out-processing checklist and    04:10



        20    all the agencies that they have to go see, I'm         04:10



        21    unaware of, but I -- I do think it would be unlikely   04:10



        22    that he would have had to go to see those agencies     04:10



        23    unless there was something, you know, that he had to   04:10



        24    pick up from them or something like that.              04:10



        25           (Mr. Demerath returned to the deposition        04:10

�

                                                                 55





         1    room.)                                                 04:10



         2          Q.   (By Mr. Alsaffar)  Was there anything on    04:10



         3    your out-processing checklist that would have drawn    04:10



         4    your attention to anything related to                  04:10



         5    fingerprint-processing submission or conviction        04:10



         6    reporting to the FBI to make sure that was done        04:10



         7    before he was set free?                                04:11



         8          A.   I don't know.                               04:11



         9          Q.   You'd have -- you don't know --             04:11



        10          A.   I don't know because I don't know what      04:11



        11    was all on that out-processing checklist.              04:11



        12          Q.   Where can I find this out-processing        04:11



        13    checklist (indicating) that was used --                04:11



        14          A.   So --                                       04:11



        15          Q.   -- that was used at Holloman Air Force      04:11



        16    Base at the time that Devin Kelley was being           04:11



        17    out-processed?                                         04:11



        18          A.   So, the out-processing checklist would      04:11



        19    have likely been generated by our military personnel   04:11



        20    flight --                                              04:11



        21          Q.   Um-hum.



        22          A.   -- which was part of our Force Support      04:11



        23    Squadron, so another squadron on base, would have      04:11



        24    given, you know, the First Sergeant, and, Here's the   04:11



        25    out-processing checklist.                              04:11
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         1           He would have likely given it to the escort,    04:11



         2    and then the escort would have been going around       04:11



         3    with the individual, but the military personnel        04:11



         4    flight is typically at -- I would go so far to say     04:11



         5    at every Air Force Base I've been assigned to that I   04:11



         6    can remember, that's who manages the out-processing    04:12



         7    checklist.                                             04:12



         8          Q.   Okay.  So the -- a good place to look --    04:12



         9          A.   Yes, sir.                                   04:12



        10          Q.   -- to find this out-processing checklist    04:12



        11    at Holloman Air Force Base would be the military       04:12



        12    personnel flight?                                      04:12



        13          A.   Yes, sir.                                   04:12



        14          Q.   Now, it may be there, but that's a good     04:12



        15    place to look for it --                                04:12



        16          A.   Correct.                                    04:12



        17          Q.   -- that's a start.  Okay.  Now, in this     04:12



        18    particular situation with Devin Kelley because --      04:12



        19    and please correct me if I'm being inaccurate -- but   04:12



        20    because of the specific threat that he posed to        04:12



        21    people on base in your unit, you actually had a        04:12



        22    specific Security Forces -- 49th Security Forces       04:12



        23    person there at all times with Devin Kelley during     04:12



        24    out-processing --                                      04:12



        25          A.   Because --                                  04:12
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         1          Q.   -- first of all; is that correct?           04:12



         2          A.   That is -- I -- that is mostly correct.     04:12



         3    I would just clarify.                                  04:12



         4          Q.   Go ahead.



         5          A.   Because Sergeant Wolfe made me aware of     04:12



         6    prior threats he had made against our unit, so you     04:12



         7    said the base, I'm not aware that he had made any      04:12



         8    against the base.



         9          Q.   Well, the unit's in the base.               04:12



        10          A.   But the unit is --                          04:12



        11          Q.   Yes --



        12          A.   -- on the base --                           04:13



        13          Q.   Yes.



        14          A.   -- but, to me, there is a difference        04:13



        15    there --



        16          Q.   Sure.



        17          A.   -- between having threatened to shoot       04:13



        18    people up on the base versus the leadership in the     04:13



        19    unit.                                                  04:13



        20           Because of that threat, yes, sir, you -- you    04:13



        21    stated correctly that I asked the Security Forces      04:13



        22    Squadron to provided an armed guard, in addition to    04:13



        23    the escort, which would have been typical.             04:13



        24          Q.   Okay.  So you had an escort, which is       04:13



        25    typical.  And then you had a -- specifically, had an   04:13
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         1    armed guard from the 49th Security Forces also         04:13



         2    present, which is atypical for Devin Kelley?  You      04:13



         3    had that for Devin Kelley?                             04:13



         4          A.   Yes, sir.                                   04:13



         5          Q.   All right.  So, can you tell me the         04:13



         6    process you went through to -- prior to Devin Kelley   04:13



         7    getting there for out-processing to notify the 49th    04:13



         8    Security Forces that you needed someone there, and     04:13



         9    tell me how that happened.                             04:13



        10          A.   So, I don't remember for sure.  I likely    04:13



        11    either called the fellow squadron commander, so the    04:13



        12    commander of the Security Forces Squadron, or          04:13



        13    emailed and made my request, one of those two.         04:13



        14          Q.   Okay.  Let me make sure I understand        04:14



        15    this correctly.



        16           So, in order to get a Security Forces armed     04:14



        17    guard to escort and be present with Devin Kelley at    04:14



        18    the times during out-processing before he was          04:14



        19    released into the public, you would have either        04:14



        20    called or emailed the 49th Security Forces Squadron    04:14



        21    commander at Holloman -- Holloman Air Force Base?      04:14



        22          A.   Yes, sir.  That's correct.                  04:14



        23          Q.   And it's okay if you don't remember at      04:14



        24    the time when this was going on, do you know who --    04:14



        25    do you remember who the 49th Security Forces           04:14
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         1    commander was?                                         04:14



         2          A.   I didn't remember until yesterday and I     04:14



         3    saw the documents.  It was lieutenant Colonel Boyd.    04:14



         4    And I think I knew him as Woody.                       04:14



         5          Q.   Okay.  Okay.  And when you contacted the    04:14



         6    49th Security Forces commander about Devin Kelley      04:14



         7    needing an armed guard to protect his -- the unit,     04:14



         8    what, if anything, did the 49th Security Forces        04:15



         9    discuss with you about his fingerprint status, his     04:15



        10    conviction reporting status to the FBI?                04:15



        11          A.   I don't remember any discussion about       04:15



        12    that.                                                  04:15



        13          Q.   Okay.  And, at that time, in April 2013,    04:15



        14    when the Security Forces was brought in to guard and   04:15



        15    escort Devin Kelley to protect the unit, did they      04:15



        16    provide you with any information, checklist or         04:15



        17    any -- any other investigative from Security Forces    04:15



        18    to check on whether those fingerprints and             04:15



        19    convictions were submitted to the FBI?                 04:15



        20          A.   No, sir.                                    04:15



        21          Q.   Okay.  So let's go back to -- well, back    04:15



        22    in time a little bit.  I kind of want to reverse       04:15



        23    engineer your knowledge and what was going on at the   04:15



        24    49th during this time period that Devin Kelley was     04:15



        25    being investigated for these various criminal acts     04:15
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         1    at Holloman Air Force Base.                            04:15



         2           Let's start in June 2011 -- are you doing       04:16



         3    okay, by the way?                                      04:16



         4          A.   I'm doing fine.                             04:16



         5          Q.   Okay.  I'm going to hand you                04:16



         6    Exhibit No. 7.                                         04:16



         7           (Deposition Exhibit 7 was marked for



         8    identification.)



         9          A.   Thank you.



        10          Q.   (By Mr. Alsaffar)  Exhibit -- you're        04:16



        11    welcome.  Exhibit No. 7, Colonel, is marked USA        04:16



        12    14794; do you see that at the bottom right?            04:16



        13          A.   Yes.                                        04:16



        14          Q.   And I -- I -- just so you know what that    04:16



        15    is on the bottom right, that is a litigation number    04:16



        16    that is specific to this case.                         04:16



        17           What -- when you see a USA followed by a        04:16



        18    number, that means that the United States of America   04:16



        19    provided this document to me?                          04:16



        20          A.   Okay.



        21          Q.   And that they provided it in response to    04:16



        22    a legal -- essentially, a legal subpoena for the       04:16



        23    government to produce relevant documents to us.  And   04:16



        24    so whenever you see the word "USA," that's not         04:16



        25    something I found or produced, that's something the    04:17
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         1    United States of America produced so that we could     04:17



         2    look at it.                                            04:17



         3          A.   Okay.



         4          Q.   Okay?  All right.  So if you look at        04:17



         5    this June 15, 2011, memorandum, do you see at the      04:17



         6    top, it says it's "For 49 Logistics Readiness          04:17



         7    Squadron," do you see that?                            04:17



         8          A.   Yes, sir.                                   04:17



         9          Q.   And do you see at the top, there's a --     04:17



        10    it looks like an initial-type signature?  And I        04:17



        11    think it says August 2011 --                           04:17



        12          A.   Correct.



        13          Q.   -- or something like that.  Do -- do you    04:17



        14    see where I'm talking about?                           04:17



        15          A.   Yes, I do.                                  04:17



        16          Q.   Do you know what that is?  Is that



        17    something you-all did just to notify to --



        18          A.   I do, so --



        19          Q.   Okay.  Tell me what that is.                04:17



        20          A.   So the one with the diamond is a First      04:17



        21    Sergeant stamp.                                        04:17



        22          Q.   Ah, that's what that is.  That's the        04:17



        23    first time anyone's told me that.  Okay.               04:17



        24          A.   So -- so that's a First Sergeant stamp      04:17



        25    with initials and a date.  So I think the -- the       04:17
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         1    reasonable conclusion is that's the date that a        04:17



         2    First Sergeant got this and looked at it.              04:17



         3          Q.   All right.  So whoever the First            04:17



         4    Sergeant was at the time of August 2011, when we see   04:17



         5    a diamond like that with a signature, that means       04:18



         6    some First Sergeant has received the document,         04:18



         7    signed it, seen the document?                          04:18



         8          A.   I think that's a reasonable conclusion.     04:18



         9          Q.   Okay.  So going back to the actual          04:18



        10    document, it's for the 49th Logistics Readiness        04:18



        11    Squadron, which was the squadron that you were         04:18



        12    commander of in the time period June 2012 through      04:18



        13    2014, correct?                                         04:18



        14          A.   That's correct.                             04:18



        15          Q.   That's your squadron.  And this is from     04:18



        16    AFOSI, Detachment 225, right?                          04:18



        17          A.   Correct.                                    04:18



        18          Q.   Now, tell me, just -- just for the          04:18



        19    record, what's AFOSI Detachment 225?                   04:18



        20          A.   That's the Air Force Office of Special      04:18



        21    Investigations at Holloman Air Force Base.             04:18



        22          Q.   All right.  And the -- the AFOSI, those     04:18



        23    are the -- the agents on base who investigate airmen   04:18



        24    and air women who are involved in possible criminal    04:18



        25    acts, correct?                                         04:18
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         1          A.   Correct.                                    04:18



         2          Q.   Okay.  And so this notification is from     04:18



         3    James Hoy, Special Agent, Superintendent of            04:18



         4    Detachment 20 -- 225, correct?                         04:18



         5          A.   Correct.                                    04:18



         6          Q.   And, essentially, what this document        04:19



         7    is -- is telling you, is as of June 15, 2011, it's     04:19



         8    telling the 49th LRS at Holloman -- Holloman Air       04:19



         9    Force Base that one of your airmen in your command     04:19



        10    in -- in the LRS Squadron, Devin Kelley, is being      04:19



        11    investigated for criminal -- potential criminal        04:19



        12    conduct, correct?                                      04:19



        13          A.   That's correct, but I'd like to offer



        14    some clarity.                                          04:19



        15          Q.   Please.                                     04:19



        16          A.   So, it's -- it's notifying the squadron     04:19



        17    commander at the time that one of the airmen in his    04:19



        18    command --



        19          Q.   Right.



        20          A.   -- is being investigated; I wasn't          04:19



        21    there.                                                 04:19



        22          Q.   And, at this time, June 15th, 2011,         04:19



        23    would this be Lieutenant Colonel Marconi was the



        24    commander of the LRS 49th at that time?                04:19



        25          A.   That's correct.                             04:19
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         1          Q.   All right.  And then you were in his        04:19



         2    position, June 2012 to June 2014?                      04:19



         3          A.   That's correct.                             04:19



         4          Q.   Okay.  So, in any event, what this is --    04:19



         5    this is letting the commander -- and it says "FOR      04:19



         6    THE COMMANDER" here at the bottom above James Hoy's    04:19



         7    signature, this is a memorandum for the commander of   04:19



         8    the 49th LRS at Holloman Air Force Base on             04:19



         9    June 15th, 2011, notifying the 49th LRS that Devin     04:20



        10    Kelley is under a criminal investigation?              04:20



        11          A.   Correct.  The only additional clarity --    04:20



        12    and I apologize if I keep offering clarity -- where    04:20



        13    it says "FOR THE COMMANDER," that doesn't mean that    04:20



        14    it's for the squadron commander, that means that       04:20



        15    James Hoy, who's the superintendent, is signing it     04:20



        16    for the commander of the OSI detachment, that's what   04:20



        17    "FOR THE COMMANDER" there means, but the memorandum    04:20



        18    is addressed to the squadron.



        19          Q.   All right.



        20          A.   So it -- it would have gone to the          04:20



        21    squadron.                                              04:20



        22          Q.   Okay.  And -- and that's actually --        04:20



        23    something like that is helpful because no one's        04:20



        24    telling us what any of these things mean --            04:20



        25          A.   Right.                                      04:20
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         1          Q.   -- unless you do or others do, so that's    04:20



         2    helpful.                                               04:20



         3           I guess my -- just the bottom line here is      04:20



         4    the 49th Logistics Readiness Squadron was being        04:20



         5    informed and it's been received, that as of June 15,   04:20



         6    2011, Devin Kelley is being investigated by the        04:20



         7    AFOSI Detachment 20 -- 225 for potential criminal      04:21



         8    conduct?                                               04:21



         9          A.   That is correct.                            04:21



        10          Q.   Okay.  And -- by the way, did you know      04:21



        11    James Hoy?  Did you ever come across James Hoy?        04:21



        12          A.   I may have come across him.  I don't        04:21



        13    remember a James Hoy.                                  04:21



        14          Q.   Where is Detachment 225 on Holloman Air     04:21



        15    Force Base in relation to where you worked at the      04:21



        16    49th LRS at Holloman?                                  04:21



        17          A.   So, at the time, it was down the street.    04:21



        18    I would -- I would hate to try to hazard a guess how   04:21



        19    far.  A separate building.                             04:21



        20           It's relatively close, but a slightly           04:21



        21    different part of the base.  You had to drive to get   04:21



        22    there.                                                 04:21



        23          Q.   Okay.  So, down the road, short drive       04:21



        24    from where you were located?                           04:21



        25          A.   Correct.                                    04:21
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         1          Q.   Okay.  Let me hand you Exhibit No. 8.       04:21



         2           (Deposition Exhibit 8 was marked for



         3    identification.)                                       04:22



         4          Q.   (By Mr. Alsaffar)  Now, Exhibit No. 8 is    04:22



         5    a memorandum for 49 LRS/CC, and does that stand for    04:22



         6    49th Logistics Readiness Squadron command?             04:22



         7          A.   Commander, yes, sir.                        04:22



         8          Q.   Okay.  And it's dated October 21st,         04:22



         9    2011, correct?                                         04:22



        10          A.   Correct.                                    04:22



        11          Q.   And again, I think you -- this document     04:22



        12    No. 8 is signed by Commander Marconi at the bottom;    04:22



        13    do you see?                                            04:22



        14          A.   It is signed.  I don't know that that's     04:22



        15    Frank's signature, but there is a big M there.         04:22



        16          Q.   Okay.  Well --



        17          A.   Wait, no, no.  It is -- it's got his        04:22



        18    stamp underneath it.  Yes --                           04:22



        19          Q.   It does --                                  04:22



        20          A.   -- I apologize.  I apologize.  Yes.         04:22



        21    It's got his stamp so that's signed by Frank.          04:22



        22          Q.   I wouldn't have asked you to interpret      04:23



        23    that -- the signatures, so I -- but I should have      04:23



        24    alerted you to the electronic signatures.



        25           So this is an elect- -- this is a -- this       04:23
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         1    October 21st, 2011, letter is signed by Commander      04:23



         2    Marconi -- signed on -- on the same day,               04:23



         3    October 21st, 2011, correct?                           04:23



         4          A.   Correct.                                    04:23



         5          Q.   Okay.  And this is a letter that was        04:23



         6    sent from the 49th WG/CV, correct?                     04:23



         7          A.   That's correct.                             04:23



         8          Q.   And tell me what that is.                   04:23



         9          A.   That is the 49th Wing Vice Commander.       04:23



        10          Q.   And I believe you told me early in the      04:23



        11    deposition that that's a level above your command in   04:23



        12    terms of supervisory review, correct?                  04:23



        13          A.   That's correct.  So, this would have        04:23



        14    been the vice commander of the wing, then you have     04:23



        15    the group, then you have the squadron.  So two         04:23



        16    levels up from the squadron.                           04:23



        17          Q.   And the -- the subject of this relates      04:23



        18    to -- it says, "Central Registry Board Incident        04:24



        19    Determination," CRB for -- for -- for short.           04:24



        20           Now, do you -- do you know what the CRB is?     04:24



        21          A.   Yes, sir.                                   04:24



        22          Q.   Tell me what your understanding of it



        23    is.                                                    04:24



        24          A.   So, the Central Registry Board is a         04:24



        25    board that meets to consider primarily domestic        04:24
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         1    abuse cases.  And it is a nondisciplinary and it's     04:24



         2    not judicial, it's administrative in nature.           04:24



         3           And we use it in the Air Force to determine     04:24



         4    whether acts meet certain criteria.  And if they       04:24



         5    meet those criteria for, say, domestic abuse, then     04:24



         6    there's a central registry database that those names   04:24



         7    can be put in.                                         04:25



         8           And then that -- what that allows for is, for   04:25



         9    example, if I was an airman on active duty and I had   04:25



        10    a case that meet, and then I'm separated, and I come   04:25



        11    back and apply for a civilian position, for example,   04:25



        12    at a child development center --                       04:25



        13          Q.   Right.



        14          A.   -- then if it -- if they -- when they       04:25



        15    run the check, if it pops up in the central --         04:25



        16    the -- if I've got a central registry in a case that   04:25



        17    met, then there's an alert that, for example, in the   04:25



        18    case of domestic abuse, that might not be the person   04:25



        19    you want working with children --                      04:25



        20          Q.   Right.



        21          A.   -- because they had a case that             04:25



        22    previously met criteria for a central registry         04:25



        23    board.                                                 04:25



        24          Q.   Would that alert system or that system      04:25



        25    you're talking about, be available to you, as a
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         1    commander of the 49th LRS, if you had someone in       04:25



         2    your command who was put into that database?           04:25



         3          A.   No, not -- not really.  So, you know, it    04:25



         4    would be more if -- if I was in another squadron       04:25



         5    that had workers in the child development center, so   04:26



         6    in that case, like a Force Support Squadron, there



         7    would be -- and I -- I don't know.  I'm -- I'm         04:26



         8    speaking out of my lane here, because I've             04:26



         9    participated in the central registry board, I never    04:26



        10    had to use the -- the registry itself --               04:26



        11          Q.   Right.                                      04:26



        12          A.   -- but my understanding is that, you        04:26



        13    know, the hiring process for, like, in the             04:26



        14    civilian-personnel world, they have a way to check     04:26



        15    that, but in my experience as a commander, I've        04:26



        16    never had access to the database to check someone,     04:26



        17    if that helps.



        18          Q.   Yes, that helps.  So you served on a --     04:26



        19    on a central registry board before?                    04:26



        20          A.   Yes.  In fact, in my role now as a vice     04:26



        21    commander, I chair it at the Air Force Academy.  So    04:26



        22    I do this once a month for all the cases that we       04:26



        23    have.



        24          Q.   And my understanding in reading through     04:26



        25    this sort of mandatory various instructions for the    04:26
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         1    Air Force on this kind of board is that the --         04:26



         2    the -- one of the commanders, whether it's from the    04:27



         3    wing or from -- or from right below them, they put     04:27



         4    together sort of a collection of individuals,          04:27



         5    including this judge advocate's office, the -- the     04:27



         6    squadron Security Forces and OSI to be on this board   04:27



         7    and serve?                                             04:27



         8          A.   That's correct.  The Air Force              04:27



         9    instruction spells out specific members.  And there    04:27



        10    are voting and nonvoting members on the board.  And    04:27



        11    they hear cases like domestic abuse.                   04:27



        12          Q.   Right.                                      04:27



        13          A.   And they go through a decision tree         04:27



        14    that's provided by the Air Force, it's all             04:27



        15    electronic.                                            04:27



        16           And then the members vote whether or not they   04:27



        17    believe that it meets individual criteria.  And then   04:27



        18    the computer system, at the end, will tell you,        04:27



        19    based on all the individual criteria, whether the      04:27



        20    case meets or does not meet criteria, or the other     04:27



        21    option that the board has is to defer.                 04:28



        22           So just like on your Exhibit 8 --               04:28



        23          Q.   Um-hum.



        24          A.   -- here, there's always a choice for        04:28



        25    the -- the board president to sign -- to circle,       04:28
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         1    deferred, met or did not meet criteria.                04:28



         2          Q.   Okay.  And -- and what -- what you're       04:28



         3    talking about is is that the CRB, part of their job    04:28



         4    is to participate in maintaining a central registry    04:28



         5    of all reported domestic abuse and child               04:28



         6    maltreatment incidents that might -- that meet         04:28



         7    criteria for maltreatment at the installation CRB?     04:28



         8          A.   That's correct.                             04:28



         9          Q.   Okay.  And the -- let's go back to          04:28



        10    Exhibit No. 8, so -- just to put a bow on it.          04:28



        11           On October 21st, 2011, the 49th Wing Vice       04:28



        12    Commander is sending a memo to the 49th LRS at         04:29



        13    Holloman Air Force Base that -- that the CRB met, in   04:29



        14    relation to Devin Kelley on October 21st, 2011, to     04:29



        15    review incident involving Devin Kelley, correct?       04:29



        16          A.   Correct.



        17          Q.   And the allegation was child physical       04:29



        18    maltreatment by Devin Kelley, correct?                 04:29



        19          A.   Correct.                                    04:29



        20          Q.   And the board, the CRB board, determined    04:29



        21    the incident "met criteria for child physical          04:29



        22    maltreatment and entry into the DoD Central Registry



        23    database," correct?



        24          A.   Yes, sir.



        25          Q.   Okay.  So at that point, the CRB has        04:29

�

                                                                 72





         1    determined that there are reasonable grounds that --   04:29



         2    that Devin -- to believe that Devin Kelley had         04:29



         3    committed child maltreatment at that time?             04:29



         4           MR. FURMAN:  Objection to form; you can         04:29



         5    answer.                                                04:29



         6           MR. ALSAFFAR:  You can answer.                  04:29



         7          A.   So, they would have determined -- so, if    04:29



         8    I understood what you said --                          04:29



         9          Q.   (By Mr. Alsaffar)  Right.



        10          A.   -- they would have determined that he       04:29



        11    committed child maltreatment.  So I think the way      04:29



        12    the instruction would spell it out is they've          04:29



        13    determined that it met criteria for child              04:30



        14    maltreatment.                                          04:30



        15           And I think that's -- matters because the       04:30



        16    burden of proof --                                     04:30



        17          Q.   Um-hum.



        18          A.   -- in a central registry board is           04:30



        19    different because it is administrative.  So I think    04:30



        20    that's --                                              04:30



        21          Q.   Right.  And -- and that's sort of the       04:30



        22    phrase is, I'm using, too, is not the elevated         04:30



        23    phrase of conviction, either, by the way --            04:30



        24          A.   Right, right.



        25          Q.   -- it's a totally different one.  So you    04:30
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         1    said the criteria --                                   04:30



         2          A.   It -- it would --



         3          Q.   What are the criteria to make a             04:30



         4    determination that (indicating) -- it's okay.  No,     04:30



         5    no, no.  You're -- again, I'm not being rude, I'm      04:30



         6    doing the (indicating) rude thing, but I'm not meant   04:30



         7    to be rude; I'm just letting you know I'm still --     04:30



         8    still working on the question.                         04:30



         9           So, I know, you -- as vice commander, you       04:30



        10    actually sit on one of these boards.  So what are      04:30



        11    the actual criteria that would make the CRB, the       04:30



        12    board, determine, yes, we -- we have someone here      04:30



        13    like Devin Kelley who we believe meets the criteria    04:30



        14    for child maltreatment; therefore we're reporting it



        15    to the database?  What's the level of standard?        04:30



        16          A.   So, it is -- what is the right legal        04:31



        17    terminology?  There is a legal level of proof, and I   04:31



        18    cannot remember the term that the instruction uses.    04:31



        19          Q.   Is it probable cause --                     04:31



        20          A.   It is not -- it's not beyond reasonable     04:31



        21    doubt.                                                 04:31



        22          Q.   Is it probable cause?                       04:31



        23          A.   I think it's probable cause.  So the way    04:31



        24    we always talked about it is, if you were greater      04:31



        25    than 50 percent, if you're greater than 50 percent     04:31
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         1    confident that it happened, you know, 51 percent,      04:31



         2    then -- then it likely happened.                       04:31



         3           To get back to your question, so that's -- I    04:31



         4    think that -- that answers your question.  That's      04:31



         5    the criteria we use, is we use a probable cause, 51    04:31



         6    percent criteria.                                      04:31



         7          Q.   Okay.                                       04:31



         8          A.   But the -- when you go through the          04:31



         9    registry board, it takes you -- it's a decision        04:31



        10    tree, it's a set of questions -- and it takes you --   04:31



        11    it asks you about something and then it gives you      04:32



        12    a -- a long list of examples.                          04:32



        13           And so the board members are voting whether     04:32



        14    they think it's likely that that happened, you know,   04:32



        15    based on that.                                         04:32



        16           And so I -- I guess -- all I'm trying to        04:32



        17    offer, the clarity, is that you know don't walk away   04:32



        18    from there saying that, you know -- you don't walk     04:32



        19    away from there saying somebody committed a certain    04:32



        20    act; you walk away from there with, it's more likely   04:32



        21    than not that that happened.                           04:32



        22           And so we're going to put them in the central   04:32



        23    registry for protection's sake in the future.          04:32



        24          Q.   Got it.  So, to put a pin on that, on       04:32



        25    October 21st, 2011, the CRB made a determination       04:32
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         1    that there was probable cause that Devin Kelley was    04:32



         2    involved in child maltreatment, so the criteria for    04:32



         3    the CRB reporting was met?                             04:32



         4          A.   Yes, sir.                                   04:33



         5          Q.   All right.  Let's move on to the next --    04:33



         6    the next date that I wanted to ask you about.  And I   04:33



         7    think that was the February -- so we're going to       04:33



         8    skip forward a little bit, a few months, to February   04:33



         9    2012.  Give me a -- a beat here to get this on.        04:33



        10           MR. ALSAFFAR:  And while I do this, would you   04:33



        11    mind going in and numbering about five or six more     04:33



        12    just so we can stay head of the curve.



        13           And I know we've been going -- how long have



        14    we been, Justin, about?



        15           MR. FURMAN:  Hour, 15.



        16           MR. ALSAFFAR:  Hour, 15?  Are you good?         04:33



        17           THE DEPONENT:  I'm good.                        04:33



        18           MR. ALSAFFAR:  Okay.  Are you good?             04:34



        19           (Deposition Exhibit 9 was marked for



        20    identification.)



        21          Q.   (By Mr. Alsaffar)  Okay.  Let me --         04:34



        22    Colonel, I handed you -- did I hand you -- I did       04:34



        23    not.



        24           I'm handing you Exhibit No. 9.  Real quickly,   04:34



        25    do you remember --                                     04:34
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         1           MR. FURMAN:  Do you want the highlighted one?   04:34



         2           MR. ALSAFFAR:  You know what, I should do       04:34



         3    that.  That's easier.  Thank you, Austin.              04:34



         4           MR. FURMAN:  No problem.



         5           MR. ALSAFFAR:  It's been a long day.            04:34



         6           MR. FURMAN:  Agreed.  We can agree for once.    04:34



         7          Q.   (By Mr. Alsaffar)  Did you go to -- you     04:34



         8    said you were from Oklahoma, Colonel.  Please tell     04:34



         9    me you didn't go to OU?                                04:34



        10          A.   I did not.  I went to the Oklahoma State    04:34



        11    University.                                            04:34



        12          Q.   All right.  Thank, God.  That is            04:34



        13    tolerable.  I'm a UT Longhorn, so --                   04:34



        14          A.   Okay.



        15          Q.   -- when you said Oklahoma -- and I got      04:34



        16    to admit, I got a little red.  I got a little red      04:35



        17    under the collar.                                      04:35



        18          A.   Okay.



        19          Q.   But I said, you know what, he probably      04:35



        20    went to the better Oklahoma school where the mullet    04:35



        21    controls and rides everything.                         04:35



        22           The mullet is the coach, Gundy, their           04:35



        23    football coach.  He's fantastic.  Amazing.  We tried   04:35



        24    to get him but he wouldn't come.                       04:35



        25           All right.  I'm handing you Exhibit No. 9.      04:35
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         1    It's a letter, memorandum, dated February 16th,        04:35



         2    2012.  And this one is actually a memorandum for       04:35



         3    Devin Kelley, specifically, correct?                   04:35



         4          A.   That's correct.                             04:35



         5          Q.   And it's on the front and back.  I'm        04:35



         6    trying to save some trees.  And it's from -- do you    04:35



         7    see on the back that it says this letter, this         04:35



         8    memorandum, is from John De Laura, 2d Lieutenant,      04:35



         9    U.S. Air Force; do you know who that is?               04:35



        10          A.   Yes.                                        04:35



        11          Q.   Okay.  Can you tell me who that is?         04:35



        12          A.   Yes.  So we call him Art.  So Art was --    04:35



        13    by the time I got there, I think he was a First        04:35



        14    Lieutenant.  And so he was one of the officers in      04:35



        15    the squadron at the time.



        16          Q.   What's OIC Distribution?                    04:36



        17          A.   Officer in Charge --                        04:36



        18          Q.   Okay.



        19          A.   -- of Distribution.  So below the flight    04:36



        20    level, you have elements --                            04:36



        21          Q.   Right.



        22          A.   -- and so that was an element within the    04:36



        23    material management flight.                            04:36



        24          Q.   Did you know that --



        25          A.   Or no, sorry.  The distribution flight.     04:36
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         1          Q.   Got it.  Did you know Valorie Rowe?         04:36



         2          A.   Valorie Rowe does not ring a bell to me.    04:36



         3    No, I don't think I knew Valorie Rowe.



         4          Q.   I'm just going to represent to you that     04:36



         5    she was at some level, one of Devin Kelley's           04:36



         6    supervisors when he was at the 49th LRS.               04:36



         7           She was one of his -- well, one of his          04:36



         8    supervisors, I just don't know what level, but --      04:36



         9          A.   Right.                                      04:36



        10          Q.   -- but a supervisor had some kind of        04:36



        11    responsibility for his job duties while he was at      04:36



        12    the 49th LRS.                                          04:37



        13           But let me direct your attention back to that   04:37



        14    document.  This is dated February 16th, 2012, a memo   04:37



        15    for Devin Kelley.                                      04:37



        16           And it's from -- again, from 49 LRS -- that's   04:37



        17    the squadron, the Logistics Readiness Squadron --      04:37



        18    /LGRD; do you know what LGRD stands for?               04:37



        19          A.   The Deployment and Distribution Flight.     04:37



        20          Q.   Okay.  The subject is a Letter of           04:37



        21    Reprimand.  Okay?  I want to turn your attention to    04:37



        22    that.  I'm going to read some parts of it.             04:37



        23           It states that, On February 3rd, 2012, you      04:37



        24    were briefed by Ms. Valorie Rowe; do you see that?     04:37



        25          A.   Yes, sir.                                   04:37
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         1          Q.   And I want you to go a little bit down      04:37



         2    towards the bottom of Paragraph 1 where it says,       04:37



         3    "You left the office"; do you see that?                04:37



         4          A.   I do.                                       04:37



         5          Q.   It states, You left the office and          04:37



         6    disrespectfully stated, quote, I know, you told me     04:37



         7    three times already!, end quote.  After leaving the    04:37



         8    office you stated, quote, She's a fucking bitch, end   04:37



         9    quote; do you see that?                                04:38



        10          A.   I do.                                       04:38



        11          Q.   Okay.  And I apologize for the language,    04:38



        12    I'm just reading, just for the record, directly        04:38



        13    what's reported in this letter.  Okay?                 04:38



        14          A.   I understand.                               04:38



        15          Q.   Okay.  And so this is a reprimand letter    04:38



        16    for Devin Kelley's conduct, February 16th, 2012,       04:38



        17    towards one of his female supervisors, correct?        04:38



        18          A.   Correct.                                    04:38



        19           MR. ALSAFFAR:  And that's probably a good       04:38



        20    time to take a break because we're about to go into    04:38



        21    something around that time frame, so if you want to    04:38



        22    take a few minutes just to go to the restroom, get     04:38



        23    some water.  Let's do it.



        24           THE VIDEOGRAPHER:  Okay.  We're going off the   04:38



        25    record.  The time is 4:38.                             04:38
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         1           (Recess taken.)                                 04:38



         2           THE VIDEOGRAPHER:  We're now back on the        04:46



         3    record.  The time is 4:46.                             04:46



         4           MR. ALSAFFAR:  Okay, Colonel, you ready?        04:46



         5           THE DEPONENT:  Yes, sir.                        04:46



         6          Q.   (By Mr. Alsaffar)  We were -- we were       04:46



         7    just talking about Exhibit No. 9.  And one thing I     04:46



         8    didn't ask you about, the other -- the other memos     04:46



         9    that are all in front of you there that were to the    04:46



        10    49th LRS and received by the 49 -- one thing I         04:46



        11    didn't ask you is, where are these put?                04:46



        12           Like what file do these memos that you get      04:46



        13    from command or from other parts of the base           04:47



        14    regarding your airmen or air women, especially ones    04:47



        15    like this that regard serious issues, where do those   04:47



        16    go at your command?                                    04:47



        17          A.   So, it -- it would depend.  Like, this      04:47



        18    letter of reprimand (indicating) would go into the     04:47



        19    airman's personal information file or PIF.  So --      04:47



        20    and then, that's where most of them would go.          04:47



        21           At -- at certain points, a commander might      04:47



        22    establish a UIF, an Unfavorable Information File,      04:47



        23    and then documents would go into there.                04:47



        24           And there's specific criteria that I can't      04:47



        25    tell you off the top of my head about which ones go    04:47
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         1    into which file and how long they stay in those        04:47



         2    files.                                                 04:47



         3           And, for example, when an airman changes to     04:47



         4    another permanent station, do they stay in or do       04:47



         5    they come out, that kind of thing.                     04:48



         6           But that -- those things are detailed out in    04:48



         7    the regulations, but those -- those are examples of    04:48



         8    where these would go.                                  04:48



         9          Q.   Okay.  So the Personal Information File     04:48



        10    or PIF and also unfavorable information file, as       04:48



        11    well?                                                  04:48



        12          A.   Correct.                                    04:48



        13          Q.   And I -- I know I have seen a               04:48



        14    Unfavorable Information File that that -- for Devin    04:48



        15    Kelley?                                                04:48



        16          A.   Okay.                                       04:48



        17          Q.   But I don't know if I have seen a PIF       04:48



        18    file.  Can you have both at the same time on an --     04:48



        19    an individual?                                         04:48



        20          A.   Yes.  I -- I can't come up with a reason    04:48



        21    why you couldn't.                                      04:48



        22          Q.   Okay.                                       04:48



        23          A.   And so I -- so the UIF, the Unfavorable     04:48



        24    Information File is much more formal.  That's a        04:48



        25    formal way for a command to create just that, you      04:48
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         1    know, an unfavorable, a bad information file.          04:48



         2           So usually, when you've got a UIF created, an   04:48



         3    airman has got one or more bad things they've done,    04:48



         4    but, you know, if you're just had kind of              04:49



         5    run-of-the-mill letters of reprimand, you might not    04:49



         6    have created a UIF yet, but you could later and then   04:49



         7    you would have both.                                   04:49



         8           And then, the UIF, again, is much more          04:49



         9    formal, much more durable, it's going to stay around   04:49



        10    longer.                                                04:49



        11           PIF -- and we'd have to go look at the          04:49



        12    instruction to get to the right language on this --    04:49



        13    but, to my knowledge, usually, a PIF goes away when    04:49



        14    a member leaves a duty station.  It's not permanent,   04:49



        15    it doesn't have the permanency or the durability       04:49



        16    that a UIF does.                                       04:49



        17          Q.   Okay.  And does a UIF have a permanency     04:49



        18    or more of a durability because it generally



        19    involves more serious allegations about whoever that   04:49



        20    file is made for?                                      04:49



        21          A.   It -- it does, or there's accumulation      04:49



        22    of things to -- so they're maybe not the severity,     04:49



        23    but it may be the accumulation makes you, as a         04:49



        24    commander, want to have some more things on file.      04:49



        25          Q.   Okay.  Thank you.  And I apologize if       04:50
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         1    this sounds elementary, but it's important for us to   04:50



         2    understand the architecture and structure of -- of     04:50



         3    something that we're kind blind in, because we         04:50



         4    don't -- we're not there at Holloman and -- and we     04:50



         5    don't understand how things are organized.  So this    04:50



         6    is helpful.                                            04:50



         7           So, in that regard, let's stick with the UIF    04:50



         8    since we know -- and when I say UIF, sir, I'm sorry,   04:50



         9    I'm referring to Unfavorable Information File.  It     04:50



        10    is okay if I refer to the UIF?                         04:50



        11          A.   Absolutely.                                 04:50



        12          Q.   Okay.  In terms of Devin Kelley's UIF,      04:50



        13    would you be able to tell me just where would that     04:50



        14    be?  Where would we find that at Holloman Air Force    04:50



        15    Base?                                                  04:50



        16          A.   So, the Force Support Squadron, so a        04:50



        17    different squadron on base, has in it --               04:50



        18          Q.   I'm sorry, sir, did you say force --        04:50



        19          A.   Force.



        20          Q.   -- or 4th?                                  04:50



        21          A.   Force.                                      04:50



        22          Q.   Okay.



        23          A.   Force.  So, the FSS, the 49th FSS, Force    04:50



        24    Support Squadron, has a -- a flight within it called   04:51



        25    the Military Personnel Flight.                         04:51

�

                                                                 84





         1           And when you established a UIF, again much      04:51



         2    more formal than that, they retain the records of      04:51



         3    UIFs and that's where documents are -- are put in.     04:51



         4          Q.   I want to make sure I understand this       04:51



         5    correctly.  And again, if I don't, please, tell me.    04:51



         6           This flight within it that's called the         04:51



         7    Military Personnel Flight, where this UIF is -- is     04:51



         8    held, that's in the -- at Holloman, that would have    04:51



         9    the 49th Security Forces --                            04:51



        10          A.   No --



        11          Q.   -- or the -- okay.  Where?  Where --



        12          A.   No, sir.                                    04:51



        13          Q.   Correct me.                                 04:51



        14          A.   It would have been the 49th Force           04:51



        15    Support Squadron.                                      04:51



        16          Q.   Okay.  And, to my knowledge, that's         04:51



        17    where UIFs are maintained.  And so, you know, if a     04:51



        18    First Sergeant wants to go over there and review all



        19    the UIFs, you have to go over, you've got to pull      04:52



        20    them.



        21           And then you can sit down and look at all of    04:52



        22    what's in there for your -- your members, or if the    04:52



        23    squadron commander wanted to, that kind of thing.      04:52



        24          Q.   In 2012, when Devin Kelley was at           04:52



        25    Holloman Air Force Base, would this UIF file been a    04:52
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         1    hard copy file?                                        04:52



         2          A.   It would have been.                         04:52



         3          Q.   Okay.  And is the 49th Force Support        04:52



         4    Squadron known as FSS?                                 04:52



         5          A.   Yes, sir.                                   04:52



         6          Q.   Okay.  So I think I've seen that on         04:52



         7    various documents --                                   04:52



         8          A.   Yes.                                        04:52



         9          Q.   -- /FSS.  When I see that, that's the       04:52



        10    Force Support Squadron you're talking about,           04:52



        11    correct?                                               04:52



        12          A.   Correct.                                    04:52



        13          Q.   Now, physically, where is that squadron     04:52



        14    based on Holloman Air Force Base, vis-à-vis, the       04:52



        15    49th LRS?                                              04:52



        16          A.   So a mile or two away.                      04:52



        17          Q.   Okay.                                       04:52



        18          A.   A separate building, short drive.           04:52



        19          Q.   Okay.  And how -- how do you, as -- if      04:52



        20    you're a commander at Holloman Air Force Base,         04:52



        21    June/July 2012, how do you know that one of your       04:53



        22    airmen has an Unfavorable Information File if it's     04:53



        23    not at your building?                                  04:53



        24          A.   So, in -- the most likely way is the        04:53



        25    First Sergeant is going to brief you.  If it's --      04:53
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         1    you know, for example, if an airman has a UIF and      04:53



         2    it's kind of low level, you know, the First Sergeant   04:53



         3    may be aware of it and might not brief the commander   04:53



         4    on it.                                                 04:53



         5           The other option is the commander can go to     04:53



         6    the military personnel flight and say, Hey, I want     04:53



         7    to review all the UIFs and see what's in them.         04:53



         8          Q.   Do you have a memory of whether or not      04:53



         9    First Sergeant Wolfe told you that Devin Kelley had    04:53



        10    a UIF?                                                 04:53



        11          A.   I don't.                                    04:53



        12          Q.   Okay.  Do you remember ever reviewing       04:53



        13    his UIF at the 49th FSS?                               04:53



        14          A.   I don't.                                    04:53



        15          Q.   Okay.  And do you know whether the UIF      04:53



        16    for Devin Kelley, that we know exists, actually was    04:54



        17    held at the 49th FSS?                                  04:54



        18          A.   I don't.                                    04:54



        19          Q.   Okay.                                       04:54



        20          A.   Having not seen it, or at least not         04:54



        21    remembering seeing it.                                 04:54



        22          Q.   That makes sense.  I figured that much.     04:54



        23    So -- and I apologize that this is also an             04:54



        24    elementary question, but how would the First           04:54



        25    Sergeant of the 49th LRS, which is Tracy Wolfe, how    04:54
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         1    would he have known there was a UIF at the 49th FSS,   04:54



         2    how would that be communicated?                        04:54



         3          A.   So, I don't know that it would be           04:54



         4    communicated.  As a commander, I assume that of my     04:54



         5    First Sergeant --



         6          Q.   Um-hum.



         7          A.   -- I assume that's inherent in his          04:54



         8    duties that he's looking at the UIFs.                  04:54



         9          Q.   Can I ask you a question about that?        04:54



        10    When you say you assume it's "inherent" of duty,       04:54



        11    that might explain it is that, one of the job          04:54



        12    duties, as I understand you're saying of a First       04:54



        13    Sergeant, is to know there might be a UIF on our       04:54



        14    airman in LRS --                                       04:55



        15          A.   Right.                                      04:55



        16          Q.   -- so I've got to regularly check over      04:55



        17    there at 49th FSS --                                   04:55



        18          A.   FSS.                                        04:55



        19          Q.   -- to make sure and look at that file?      04:55



        20          A.   Right.  So, you know, as I'm sure you're    04:55



        21    aware, in the military, we -- we depend on a chain     04:55



        22    of command.                                            04:55



        23           And so a good example at -- at Holloman in my   04:55



        24    squadron, we're talking about a 500-person             04:55



        25    squadron --
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         1          Q.   Um-hum.



         2          A.   -- right?  So, if an individual at the      04:55



         3    flight takes a -- an adverse action like writing a     04:55



         4    letter of reprimand, and if things, you know, if       04:55



         5    they get to the point where they're concerned and      04:55



         6    they're talking to the First Sergeant about            04:55



         7    establishing a UIF, you know, we're trusting those     04:55



         8    leaders to work up the chain of command to make sure   04:55



         9    things are documented and, you know, that a UIF is     04:55



        10    established when required.                             04:55



        11          Q.   Okay.  Now, but don't look at that file     04:55



        12    yet --                                                 04:55



        13          A.   Okay.                                       04:55



        14          Q.   I'm put a document on your screen.  It's    04:55



        15    from the -- the 49th Security Forces file              04:56



        16    investigation into Devin Kelley while he was on        04:56



        17    base.                                                  04:56



        18           Do you remember that the -- the Exhibit No. 9   04:56



        19    that I showed you was dated February 16, 2012,         04:56



        20    right?                                                 04:56



        21          A.   Yes, sir.                                   04:56



        22          Q.   And relating to an incident with Devin      04:56



        23    Kelley's supervisor that was reported as a reprimand   04:56



        24    that occurred on February 6, 2012, correct?            04:56



        25          A.   Right.  Yeah, 3rd -- 3rd and 6th, it        04:56
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         1    looks like, 3rd, 4th and 6th.                          04:56



         2          Q.   I just wanted to orient you to that         04:56



         3    time.                                                  04:56



         4          A.   Yes, sir.                                   04:56



         5          Q.   And so, what I put up in front of you,      04:56



         6    Colonel, this is the -- part of the Security Forces    04:56



         7    investigative file called an SFMIS file on Devin       04:56



         8    Kelley.  And it's -- the page in front of you, I



         9    believe, is Bates stamped 13339.  Okay?                04:56



        10          A.   I didn't see --                             04:57



        11          Q.   That's okay.  It's on the very bottom.      04:57



        12    Do you see it there, on the very bottom right?         04:57



        13          A.   Oh --                                       04:57



        14          Q.   Yeah.                                       04:57



        15          A.   Okay.



        16          Q.   Yeah, yeah.  When we say "Bates stamp,"     04:57



        17    sir, this is one of those -- just like when you're     04:57



        18    using your lingo in the Air Force, Bates stamps,       04:57



        19    you -- it's always going to be on the bottom right.    04:57



        20          A.   I heard "date stamp."  I was looking for    04:57



        21    a date.  I apologize.                                  04:57



        22          Q.   That's all right.  That's all right.  No    04:57



        23    problem.                                               04:57



        24           So this is a -- this is the -- from the         04:57



        25    Security Forces 49th file.  This is when Tessa         04:57
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         1    Kelley came in to report another incident of assault   04:57



         2    on her by Devin Kelley to the Security Forces          04:57



         3    division.                                              04:57



         4           And I want to turn your attention to -- just    04:57



         5    flip it to the next page.  Sorry.  I'm looking for     04:57



         6    my pen here.  There we go.                             04:57



         7           And -- and just tell me, can you read that      04:58



         8    okay?  Is that okay --                                 04:58



         9           (Deponent perused computer screen.)             04:58



        10          A.   I can.                                      04:58



        11          Q.   (By Mr. Alsaffar)  Okay.  And you see at    04:58



        12    the top, it says, Report of Investigation.  Ryan       04:58



        13    Sablan or Sablan, Staff Sergeant, February 21st,       04:58



        14    2012; do you see that?                                 04:58



        15          A.   I do -- ah, yes, I do.                      04:58



        16          Q.   Okay.  And at the top, right after that,    04:58



        17    it says, Matters Investigated, Article 128 Assault.    04:58



        18          A.   Yes.                                        04:58



        19          Q.   Okay.  And I want to show you the next      04:58



        20    page.  All right.  Can you see that okay?  I'm going   04:58



        21    to make that a little bigger for you.                  04:58



        22          A.   I appreciate it.                            04:58



        23          Q.   Do you see it's under "Narrative," do       04:58



        24    you see that word under "Narrative"?                   04:58



        25          A.   I do.                                       04:58
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         1          Q.   It says, Interview of Tessa Kelley,         04:58



         2    February 17th, 2012, by Ryan Sablan or Sablan, 49      04:58



         3    SFS; do you see that?                                  04:59



         4          A.   I do.



         5          Q.   So that's again, the 49th Security



         6    Forces, correct?                                       04:59



         7          A.   Correct.                                    04:59



         8          Q.   All right.  And I just want to go           04:59



         9    through this investigation, or this letter, in light   04:59



        10    of the letter of reprimand where I just showed you     04:59



        11    where Devin Kelley had some pretty harsh words for     04:59



        12    his supervisor, Valorie Rowe.  Okay?                   04:59



        13           And do you agree, that characterization is



        14    harsh words and inappropriate words to his             04:59



        15    supervisor, female supervisor?



        16          A.   I agree.                                    04:59



        17          Q.   Okay.  February 17th, 2012, Tessa Kelley    04:59



        18    is report -- well, reporting a fairly serious          04:59



        19    instance of physical abuse by Devin Kelley on her;     04:59



        20    is that a -- fair to say?                              04:59



        21          A.   Yes.  It says that she stated he choked     04:59



        22    her, in the first line.                                04:59



        23          Q.   And I'll read that into the record.         04:59



        24           Kelley -- Tessa Kelley -- states he -- Devin    04:59



        25    Kelley -- choked her in the restroom and on several    04:59
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         1    occasions has choked her because she didn't want to



         2    spend Christmas with his family.                       04:59



         3           On December 24th, Kelley stated he pushed her   05:00



         4    against the wall, choked her and told her, You         05:00



         5    better pack your bags or I'll choke you to the         05:00



         6    ceiling and pass you out; do you see that?             05:00



         7          A.   I do.                                       05:00



         8          Q.   Okay.  So February 17th, 2012, the 49th     05:00



         9    Security Forces at Holloman Air Force Base is          05:00



        10    getting an allegation that Kelley's threat -- is       05:00



        11    choking his wife on more than one occasion, correct?   05:00



        12          A.   Correct.                                    05:00



        13          Q.   A couple of lines down, Tessa Kelley        05:00



        14    stated Devin Kelley dragged her by her hair into the   05:00



        15    bathroom and said, I'm going to water board you, and   05:00



        16    stuck her head in the showerhead; do you see that?     05:00



        17          A.   I do.                                       05:00



        18          Q.   Okay.



        19           (Outside disturbance of music.)                 05:00



        20           MR. FURMAN:  It's going to go on for a little   05:00



        21    bit.  The National Anthem, too.



        22           Mr. ALSAFFAR:  Is it?  Okay.  The audio's



        23    fine?  As long as it -- are you fine?                  05:01



        24           MADAM COURT REPORTER:  Yes.



        25           THE VIDEOGRAPHER:  Good.                        05:01
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         1           MR. ALSAFFAR:  Okay.



         2          Q.   (By Mr. Alsaffar)  The couple lines         05:01



         3    down, she says that Devin Kelley stated, You're 90     05:01



         4    percent of our problem and you -- if you repeat what   05:01



         5    I say, I'll kill you and drag your dead body and       05:01



         6    desert it.                                             05:01



         7           So Tessa Kelley is reporting on                 05:01



         8    February 17th, 2012, that Devin Kelley now has also    05:01



         9    threatened to kill her and drag her body to desert     05:01



        10    it, correct?                                           05:01



        11          A.   Correct.                                    05:01



        12          Q.   And next line, Tessa Kelley stated, On      05:01



        13    multiple occasions, he has called her a bitch,         05:01



        14    whore, slut, piece of shit, worthless and your         05:01



        15    family doesn't love you.                               05:01



        16           And that -- that language right there -- and    05:01



        17    I apologize again for using it, but that's what's      05:01



        18    stated in her report, correct?                         05:01



        19          A.   That's correct.                             05:01



        20          Q.   The -- that language is similar to what     05:01



        21    Devin Kelley's supervisor was reporting about a week   05:02



        22    before, the type of language Devin Kelley was using    05:02



        23    against his female supervisor, correct?                05:02



        24          A.   Correct.                                    05:02



        25          Q.   Okay.  If you look about four or five       05:02
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         1    lines down from where we were just reading --          05:02



         2    actually, one, two, three, four -- you know, the       05:02



         3    easiest thing for me to do is just highlight it for    05:02



         4    you.  Okay.                                            05:02



         5           I highlighted the line for you where Tessa      05:02



         6    Kelley is reporting that Devin Kelley said, quote,     05:02



         7    My work is lucky.  I'd take a shotgun and blow         05:02



         8    everyone's head off; do you see that?                  05:02



         9          A.   I do.                                       05:03



        10          Q.   Okay.  So this is a report directed to      05:03



        11    the 49th Security Forces at Holloman Air Force Base    05:03



        12    on February 17th, 2012, where Devin Kelley is          05:03



        13    threatening to engage in a mass shooting, right?       05:03



        14          A.   Right.  Yeah, Tessa Kelley is saying        05:03



        15    that that's what he said.                              05:03



        16          Q.   Okay.



        17          A.   Yep, I agree.                               05:03



        18          Q.   Okay.  And -- and I know this sounds --     05:03



        19    seems obvious, but I think it's important to be very   05:03



        20    specific here.                                         05:03



        21           This is a report that -- by his wife to the     05:03



        22    49th Security Forces that on February 17th, 2012,      05:03



        23    that Devin Kelley is threatening to use a gun to       05:03



        24    commit mass murder, correct?                           05:03



        25          A.   Correct.                                    05:03
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         1          Q.   Okay.                                       05:03



         2           (Counsel conferred.)



         3          Q.   (By Mr. Alsaffar)  Actually, this is



         4    fine.                                                  05:03



         5           MR. ALSAFFAR:  There's problem with the what?   05:03



         6           MR. DEMERATH:  The people on the phone lost     05:03



         7    audio.  Is there a mute button that might have been



         8    inadvertently gotten hit or something?                 05:04



         9           MR. FURMAN:  The only thing that might have     05:04



        10    happened is the call might have ended, but I thought   05:04



        11    it was...                                              05:04



        12           MR. ALSAFFAR:  Do you think they shut it off,   05:04



        13    but the green light's on.                              05:04



        14           If there is anybody on the phone that can



        15    hear me, can you unmute and just identify that         05:04



        16    you're there?  Maybe they can try calling back in.     05:04



        17           Can you tell them to try calling back in?       05:04



        18    I'd like to go forward.  Okay.  I want to keep going   05:04



        19    here.  Because I know -- I don't want to keep you      05:04



        20    too long.  Okay.                                       05:04



        21          Q.   (By Mr. Alsaffar)  So, I'm sorry.  We       05:04



        22    were just talking about the -- the threats here that   05:04



        23    Devin Kelley had -- had made.                          05:04



        24           So, first of all, the -- the letter of          05:04



        25    reprimand where he called his female supervisor a      05:04
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         1    week before a bitch, sorry for using that language,    05:04



         2    but that's -- that's what he used.                     05:05



         3           And then about a week and a half later, the     05:05



         4    49th is getting another report that he's using that    05:05



         5    kind of language on top of choking his wife and        05:05



         6    threatening to commit mass murder against his people   05:05



         7    at work, correct?                                      05:05



         8          A.   Correct.                                    05:05



         9          Q.   Okay.  So, at that point, at least, the     05:05



        10    49th at Holloman Air Force Base, you were aware of a   05:05



        11    very unstable and dangerous person in Devin Kelley,    05:05



        12    potentially, at least?                                 05:05



        13          A.   Potentially.  I -- I wasn't there.          05:05



        14          Q.   Right.                                      05:05



        15          A.   So, you know, obviously, Security Forces    05:05



        16    had gotten this threat.  I think it's logical to       05:05



        17    conclude -- we'd have to go back and look -- that      05:05



        18    that's what led to the OSI investigation.              05:05



        19           And, you know, I think it's logical that        05:05



        20    that's when Sergeant Wolfe later warned me, Hey,       05:05



        21    this guy's made threats.  I'm guessing that's          05:05



        22    probably what was in his mind.                         05:05



        23          Q.   And -- and we'll go -- we'll keep going     05:05



        24    through these so that we can identify them, but you



        25    kind of made a reference.                              05:05
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         1           So, actually, June 25th, 2011, is when the      05:05



         2    AFOSI informed your squadron -- you weren't there      05:06



         3    yet --                                                 05:06



         4          A.   Right.                                      05:06



         5          Q.   -- so -- but your squadron that, Hey,       05:06



         6    we're already criminally investigating him.  You get   05:06



         7    the February letter of reprimand where he's -- he's    05:06



         8    using very intemperate and inappropriate language      05:06



         9    towards his female supervisor in your -- in -- in      05:06



        10    LRS' command at 49th --                                05:06



        11          A.   Correct.                                    05:06



        12          Q.   -- correct?  And then, a couple of weeks    05:06



        13    after that, February 17th, 2012, his wife is           05:06



        14    reporting yet another instance of abuse with very      05:06



        15    specific -- would you agree, very specific, very       05:06



        16    detailed, granular, disturbing details about both      05:06



        17    his physical abuse of her and his threat to commit     05:06



        18    mass murder against people at Holloman?                05:06



        19          A.   Yes, sir.                                   05:06



        20          Q.   Okay.  And you would -- so we know AFOSI    05:06



        21    had informed the LRS 49th Squadron about the           05:06



        22    criminal investigation into Devin Kelley.              05:06



        23           Now, we're talk -- now the Security Forces      05:06



        24    knows, as well, that we've got somebody who's being    05:06



        25    accused of some really disturbing behavior, correct?   05:07
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         1          A.   Correct.                                    05:07



         2          Q.   Fair enough?  So, my question to you is,    05:07



         3    you experience as a commander at both the 49th at      05:07



         4    Holloman and then your various other command-level     05:07



         5    positions, how would you or -- expect -- or how        05:07



         6    would you be informed by a Security Forces division    05:07



         7    on your base that one of your people was being         05:07



         8    looked into for pretty disturbing conduct?  How        05:07



         9    would you get to know about that?                      05:07



        10          A.   So, I think there's -- like in this case    05:07



        11    with this investigation, I would assume that the       05:07



        12    Security Forces Squadron and that -- probably that     05:07



        13    investigation's office would call the First Sergeant   05:07



        14    and tell the First Sergeant, Hey, we've got this       05:07



        15    report.  We're investigating it.  You might want to    05:07



        16    keep an eye on this airman.                            05:07



        17          Q.   Okay.                                       05:07



        18          A.   And then the First Sergeant would most      05:07



        19    likely tell the commander.                             05:08



        20          Q.   So, it would be a -- what you would         05:08



        21    expect, at least, would be a phone call from           05:08



        22    Security Forces to the First Sergeant at LRS, who      05:08



        23    you would then hope would inform the commander of      05:08



        24    the LRS about somebody like Devin Kelley?              05:08



        25          A.   That's exactly the way I would expect it    05:08
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         1    to go.                                                 05:08



         2          Q.   Okay.  Is there any kind of                 05:08



         3    documentation process where the Security Forces        05:08



         4    would send a -- either an electronic message or some   05:08



         5    kind of file note that can be accessed by the          05:08



         6    commander at LRS or anyone in the LRS, so you-all      05:08



         7    can sort of communicate more easily, so you're not     05:08



         8    just relying or hoping that someone makes a phone,     05:08



         9    and then that person who gets the phone and then       05:08



        10    reports it up; do you see?                             05:08



        11          A.   Right.  So, when the Security Forces --     05:08



        12    sorry, I wanted to give you a moment there.            05:08



        13          Q.   Go.  Ignore what we're doing over here.     05:08



        14          A.   When -- when the Security Force             05:08



        15    completes an investigation, they refer that to a       05:08



        16    squadron commander for action.                         05:09



        17           So if they find there's enough evidence for     05:09



        18    that commander to take action, that's the -- so,       05:09



        19    you've got the informal and formal.                    05:09



        20           And what you're asking for is, you know, is     05:09



        21    there a formal process by which that gets handed       05:09



        22    over for action?                                       05:09



        23           Yes.  When Security Forces investigation        05:09



        24    closes out, the Security Forces Squadron refers that   05:09



        25    investigation formally to the affected squadron        05:09
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         1    commander for action.  So, that's that formal piece.   05:09



         2           And then the informal piece, in my              05:09



         3    experience, is, something like this comes across an    05:09



         4    investigator's desk, they're calling that First        05:09



         5    Sergeant to say, Hey, you got something you want to    05:09



         6    keep an eye out on.                                    05:09



         7           So, then the First Sergeant can tell            05:09



         8    leadership; the leadership can tell other leaders in   05:09



         9    the squadron to keep an eye out.                       05:09



        10          Q.   So, let me turn your attention to the       05:09



        11    next page of the investigation by the Security         05:10



        12    Forces on -- relating to this abuse allegation         05:10



        13    against Devin Kelley, along with the mass shooting     05:10



        14    threat Devin Kelley made.                              05:10



        15           If you look at -- let me help you again.        05:10



        16    There you go.                                          05:10



        17          A.   Thank you.                                  05:10



        18          Q.   You're welcome.  If you look under          05:10



        19    Section 5.1 here that I've highlighted for you.  And   05:10



        20    this is Bates No. 13342.                               05:10



        21           It lists exhibits under there.  And it lists    05:10



        22    that list of exhibits.  And then it says,              05:10



        23    "Investigation Status"; do you see that?               05:10



        24          A.   I do.                                       05:10



        25          Q.   And it says, Closed.  So that's Security    05:10
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         1    Forces indicating that this is now a closed            05:10



         2    investigation?



         3          A.   Correct.                                    05:10



         4          Q.   All right.  And then it's reviewed by       05:10



         5    Major David Boyd; do you see that, Commander?          05:10



         6          A.   Correct.                                    05:10



         7          Q.   -- do you see that?  Now, do you know       05:11



         8    who David Boyd is?                                     05:11



         9          A.   The Security Forces Squadron commander      05:11



        10    at the time.                                           05:11



        11          Q.   Now, you had just indicated to me, I        05:11



        12    believe -- and again, correct me if I'm not accurate   05:11



        13    that, you know, when the Security Forces               05:11



        14    investigation closes out, that's when there's a        05:11



        15    transfer of information formally to the LRS --         05:11



        16          A.   Right.                                      05:11



        17          Q.   -- the squadron commander where the         05:11



        18    person is; is that right?                              05:11



        19          A.   So, what I'm -- I'm a little out of my      05:11



        20    lane here, but --                                      05:11



        21          Q.   Okay.                                       05:11



        22          A.   -- so this looks like this is out of the    05:11



        23    Security Forces database that they keep stuff in.      05:11



        24          Q.   It is.                                      05:11



        25          A.   What I'm used to seeing is -- that comes    05:11
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         1    to a commander is an ROI, Report of Investigation,     05:11



         2    for a commander's action.  That -- what I'm used to    05:11



         3    seeing looks different than this (indicating).         05:11



         4          Q.   Okay.



         5          A.   So my assumption would be, is that there    05:11



         6    would be a separate product that would go to the       05:11



         7    squadron commander for action.  I've seen those        05:11



         8    before from OSI, for example, a -- a report of         05:11



         9    investigation referred for action.                     05:12



        10          Q.   So I -- I'm referring you back to the       05:12



        11    first page of this document --                         05:12



        12          A.   Okay.



        13          Q.   -- that Commander Boyd signed and that



        14    was from the SFMIS system.  And it says, Report of     05:12



        15    Investigation, right?



        16          A.   Yes, sir.



        17          Q.   All right.  So is this what you're



        18    thinking of when you say "Report of Investigation"?



        19          A.   What I'm -- what I'm thinking of            05:12



        20    actually looks different, because it -- it actually    05:12



        21    has language on it that it's from that commander to    05:12



        22    another commander referred for action.                 05:12



        23           So, the -- the ones that I'm thinking of that   05:12



        24    I've seen, it -- you know, it says Report of           05:12



        25    Investigation.                                         05:12
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         1           They look different than this, much of the      05:12



         2    same information, but then it's -- it'll have          05:12



         3    language in it where it says, Refer to, you know,      05:12



         4    Squadron Command for Action, or that kind of thing.    05:12



         5           That's -- that's what I'm -- in my mind's       05:12



         6    eye, I see it, but this just doesn't look like that.   05:12



         7          Q.   Okay.



         8          A.   This looks like it came out of their        05:12



         9    database, so...                                        05:12



        10          Q.   Really, my -- my question really            05:12



        11    ultimately is, is regardless of what the format's      05:12



        12    supposed to look like, this, you know, this is         05:13



        13    stating it's a Report of Investigation.  It's got a    05:13



        14    commander signature at the end from the Security       05:13



        15    Forces with a statement that the investigation is      05:13



        16    closed.



        17          A.   Right.                                      05:13



        18          Q.   At the point when the investigation is      05:13



        19    closed with a commander's signature, is that when      05:13



        20    you would expect it to be reported to your squadron,



        21    if the person they're investigating is in your         05:13



        22    squadron?



        23          A.   I would, yeah.                              05:13



        24          Q.   Okay.  And then how would that come to      05:13



        25    you?  What format would that come to you in?           05:13
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         1          A.   I'm -- I'm used to seeing it in a -- a      05:13



         2    document that says Report of Investigation, referred   05:13



         3    to command --                                          05:13



         4          Q.   Hard-copy documents?                        05:13



         5          A.   It could be electronic.                     05:13



         6          Q.   Electronic, you mean, emailed from a        05:13



         7    commander to you, or is it like a system you access?   05:13



         8          A.   No, no, it's not in a system.  So it's      05:13



         9    not uncommon for them to be brought to you on a CD     05:13



        10    or a hard copy.                                        05:13



        11           So, I think either of those would be            05:13



        12    reasonable.  I don't recall seeing one having been     05:13



        13    emailed before; that may happen.                       05:14



        14          Q.   Who would bring it to you on a CD or a      05:14



        15    hard copy?                                             05:14



        16          A.   So, likely the First Sergeant because       05:14



        17    that's likely the conduit from --                      05:14



        18          Q.   Yeah.                                       05:14



        19          A.   -- Security Forces back to the unit.        05:14



        20          Q.   The First Sergeant seems to be an           05:14



        21    important conduit, an important gatekeeper for you,    05:14



        22    to get these types of cross-squadron communication     05:14



        23    accurate?                                              05:14



        24          A.   Absolutely.                                 05:14



        25          Q.   Okay.  So, if the Security Forces at the    05:14
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         1    49th had closed their investigation at the end of      05:14



         2    February 2012 on Devin Kelley, like it states it       05:14



         3    did --                                                 05:14



         4          A.   Right.



         5          Q.   -- you would expect, at that point, for     05:14



         6    the 49th Security Forces to send either in hard copy   05:14



         7    format or a CD of the investigation to file to your    05:14



         8    First Sergeant at 49th LRS?                            05:14



         9          A.   I would.  The piece I don't know is the     05:14



        10    extent to which the Security Forces would be talking   05:14



        11    to the legal office there at -- at Holloman, as        05:14



        12    well.                                                  05:14



        13           And if they felt that there was enough          05:14



        14    evidence there to warrant the commander, you know,     05:15



        15    taking either non-jurisdictional punishment or         05:15



        16    referring the case to a higher authority for a         05:15



        17    court-martial.                                         05:15



        18           So, there would be some other coordination      05:15



        19    going here, again, my assumption, from experience,     05:15



        20    they would -- they would be coordinating with First    05:15



        21    Sergeant, with legal, and then advising the            05:15



        22    commander on appropriate action.                       05:15



        23          Q.   If you look at what I just highlighted      05:15



        24    on the bottom there, it looks like the coordination    05:15



        25    was the staff judge (inaudible) this situation?        05:15
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         1          A.   Right.                                      05:15



         2           MADAM COURT REPORTER:  I'm sorry,



         3    coordination with?                                     05:15



         4          Q.   (By Mr. Alsaffar)  -- staff judge           05:15



         5    advocate at the 49th was done in this time period?     05:15



         6          A.   Yes, sir.                                   05:15



         7          Q.   Okay.  Okay.  So let's move off of this.    05:15



         8           MR. DEMERATH:  I think the line is --           05:15



         9           MR. ALSAFFAR:  We just -- we're just going to   05:15



        10    try to see if we can get ahold of everybody.  Are



        11    you asking me to ask if anybody's on the line?         05:15



        12           MR. DEMERATH:  No.  I know they're on the       05:15



        13    line.  They're waiting for us to reconnect.            05:15



        14           MR. ALSAFFAR:  Do we reconnect or do they



        15    reconnect?



        16           MR. DEMERATH:  We need to reconnect.  There's



        17    six people on the line and for some reason, our line   05:16



        18    went dead so we need to dial back in.                  05:16



        19           MR. ALSAFFAR:  Okay.  Thanks.                   05:16



        20           MR. DEMERATH:  Sure.



        21           MR. ALSAFFAR:  Is that what this meant          05:16



        22    (indicating)?                                          05:16



        23           MR. DEMERATH:  Yes.  Sorry.                     05:16



        24           MR. ALSAFFAR:  That's what he was passing me.   05:16



        25    That's all right.  Okay.  I'm really proud of them     05:16
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         1    for hanging in there.  They must be enthralled.        05:17



         2           (Phone connection re-established.)              05:17



         3           MR. FURMAN:  Guys, are you there?               05:17



         4           MR. PHILLIPS:  Yes, this is Phillips.           05:17



         5           MR. FURMAN:  All right.  Back in business.      05:17



         6           MR. ALSAFFAR:  Hey, guys, we apologize.         05:17



         7    We -- apparently, it was on our end.  So we,



         8    hopefully, re-established connection.  If you don't



         9    mind just putting yourselves back on mute and then     05:17



        10    we'll -- we'll keep moving.                            05:17



        11           UNIDENTIFIED SPEAKER:  Okay.                    05:17



        12           MR. ALSAFFAR:  Thanks, everybody.               05:17



        13          Q.   (By Mr. Alsaffar)  All right.  So -- so,    05:17



        14    we -- we've gone through the February 2012 incident.   05:17



        15    And I want to move on to a -- a later date.            05:17



        16           (Deposition Exhibit 10 was marked for



        17    identification.)



        18          Q.   (By Mr. Alsaffar)  And I'm going to hand



        19    you, sir, Exhibit No. 10.  Exhibit No. 10 is dated     05:17



        20    April 17th, 2012, correct?                             05:17



        21          A.   Yes, sir.                                   05:17



        22          Q.   Now, this is -- this is a memorandum        05:17



        23    again for Devin Kelley specifically, right?            05:17



        24          A.   Correct.                                    05:17



        25          Q.   And it's from your -- the 49th LRS          05:17
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         1    command, correct?                                      05:18



         2          A.   Correct.                                    05:18



         3          Q.   And just, again, I hate to keep             05:18



         4    reorienting everybody, but when we see 49 LRS/CC,      05:18



         5    that means 49 Logistic Readiness Squadron command,     05:18



         6    correct?                                               05:18



         7          A.   Commander.                                  05:18



         8          Q.   Commander?                                  05:18



         9          A.   Um-hum.                                     05:18



        10          Q.   And then, that's the position you held      05:18



        11    from June 2012 to June 2014?                           05:18



        12          A.   Yes, sir.                                   05:18



        13          Q.   Okay.  At this time, April 17th, 2012,      05:18



        14    the acting commander was Nathan McLeod-Hughes, Major   05:18



        15    Nathan McLeod-Hughes, right?                           05:18



        16          A.   Correct.                                    05:18



        17          Q.   And that's who this April 17th, 2012,       05:18



        18    memo is from?                                          05:18



        19          A.   Yes, sir.                                   05:18



        20          Q.   And this is yet another letter of           05:18



        21    reprimand, right?                                      05:18



        22          A.   Correct.                                    05:18



        23          Q.   And it states under the first paragraph     05:18



        24    that "Investigation has revealed that you physically   05:18



        25    assaulted Mrs. Tessa Kelley on or about February 17,   05:18
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         1    2012"; do you see that?                                05:18



         2          A.   I do.                                       05:18



         3          Q.   "That on multiple occasions you             05:18



         4    physically assaulted your spouse, on this occasion     05:18



         5    you punched her in the arm and slapped her with an     05:18



         6    open hand while you were involved in a                 05:19



         7    verbal/physical altercation"; do you see that?         05:19



         8          A.   I do.                                       05:19



         9          Q.   All right.  Now, remember, the              05:19



        10    February 17th, 2012, date, that's the same date we     05:19



        11    were just looking at regarding the various             05:19



        12    allegations of choking and mass shooting, mass         05:19



        13    murder that Devin Kelley was threatening, correct?     05:19



        14          A.   Right.                                      05:19



        15          Q.   All right.  So now, we've got 49th          05:19



        16    Security Forces, February 2012.  And now we have       05:19



        17    Major Nathan McLeod-Hughes, as well, reporting and     05:19



        18    being made aware of Devin Kelley's assault on his      05:19



        19    wife, correct?                                         05:19



        20          A.   Right.                                      05:19



        21          Q.   Okay.  And this is -- he states, "You       05:19



        22    are hereby reprimanded! Your actions violated



        23    Article 128 of the UCMJ-Assault," right?               05:19



        24          A.   Yes.                                        05:19



        25          Q.   Okay.  So, this would have been another     05:19
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         1    instance where the Air Force, and specifically the     05:19



         2    49th LRS, was aware of Devin's -- Devin Kelley's       05:19



         3    reported violence, correct?                            05:20



         4          A.   Correct.                                    05:20



         5          Q.   Now, this also would have been a            05:20



         6    memorandum that would have been in the -- the UIF,     05:20



         7    unfavorable file for Devin Kelley?                     05:20



         8          A.   I think it's logical to assume it would     05:20



         9    have been in there.                                    05:20



        10          Q.   Okay.  And so -- and again, logistically    05:20



        11    speaking, when this -- I guess is appropriate --       05:20



        12    when this was written and this was, you know, sent     05:20



        13    to Devin Kelley, would -- would Major Nathan           05:20



        14    McLeod-Hughes have known that this needs to -- the     05:20



        15    First Sergeant needs to know to put this in that       05:20



        16    49th FSS UIF file?                                     05:20



        17          A.   So, a couple --                             05:20



        18          Q.   How -- how does it get from A to B?         05:20



        19          A.   Yeah, yeah.  So, you have to make a         05:20



        20    decision to establish a UIF.                           05:20



        21          Q.   Um-hum.



        22          A.   And so I don't know if the squadron had     05:20



        23    made the decision to establish a UIF at that time or   05:20



        24    not.                                                   05:20



        25          Q.   Would the squadron also have wanted to      05:20
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         1    keep copies at the squadron of all these various       05:20



         2    incidents that they're receiving, these reports, so    05:21



         3    that they know there's continuity, that, Hey --        05:21



         4          A.   Right.                                      05:21



         5          Q.   -- even though there may be a file that     05:21



         6    this needs to go the UIF 49th --                       05:21



         7          A.   Right.                                      05:21



         8          Q.   -- we also need to make sure for other      05:21



         9    commanders -- because he was acting at the time --



        10    for Marconi, for Bearden when he gets here, that       05:21



        11    they could just look at one place here in this         05:21



        12    building and know who we're dealing with?              05:21



        13          A.   So, remember, earlier I was talking         05:21



        14    about the PIF?                                         05:21



        15          Q.   Yes, sir.                                   05:21



        16          A.   It's -- that would be my assumption that    05:21



        17    this would have gone in the PIF.  Had the unit         05:21



        18    decided to create a UIF -- and there should be some    05:21



        19    record of when they decided to create a UIF on         05:21



        20    Airman Kelley -- then it would have gone in there      05:21



        21    as -- also.                                            05:21



        22          Q.   Okay.  And I think you had told me that     05:21



        23    you can have a Personnel Information File, PIF, and    05:21



        24    also an Unfavorable Information File, you can have     05:21



        25    both at the same time?                                 05:21
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         1          A.   Correct.                                    05:21



         2          Q.   All right.  Because we're seeing a lot      05:21



         3    of the 49th LRS and the 49th Security Forces, and      05:21



         4    even AFOSI knowing about these things, and I'm         05:22



         5    trying to understand how they're all communicating     05:22



         6    to each other --                                       05:22



         7          A.   Right.                                      05:22



         8          Q.   -- and knowing about it.  Okay?  Now,       05:22



         9    the -- this time frame, April 17th, 2012, that's       05:22



        10    what's the date on the letter, correct?                05:22



        11          A.   Correct.                                    05:22



        12          Q.   Now, would you be -- I don't know if you    05:22



        13    know this, and I'd be happy to show it to you.  I'll   05:22



        14    go ahead and do that, actually.                        05:22



        15           When you became commander of the 49th LRS in    05:22



        16    June 30, 2012, what was the policy for carrying        05:22



        17    fire -- firearms on -- on base at Holloman?            05:22



        18          A.   I don't remember.                           05:22



        19          Q.   Can anyone carry a firearm on base?         05:22



        20          A.   No.  So, typically, you're limited to       05:22



        21    law enforcement personnel.  Some bases allow retired   05:22



        22    law enforcement personnel to carry on base, that       05:23



        23    kind of thing.                                         05:23



        24           What's typical would be that, like, to have     05:23



        25    it stored in your home, you have to register to with   05:23

�

                                                                113





         1    Security Forces so that they know you have firearms    05:23



         2    in your home.                                          05:23



         3           That -- that's typical, but carrying, no.  So   05:23



         4    you -- typically, you transport, you know, in your     05:23



         5    car, in the trunk, on -- on or off of base, but        05:23



         6    otherwise, it's locked up at home.                     05:23



         7           (Deposition Exhibits 11 & 12 were marked for



         8    identification.)



         9          Q.   (By Mr. Alsaffar)  All right.  I'm          05:23



        10    going -- I'm going to hand you Exhibits No. 11 and     05:23



        11    No. 12, okay?                                          05:23



        12          A.   Okay.                                       05:23



        13          Q.   And I don't know if you're familiar with    05:23



        14    these forms, but what I've handed you, Exhibit         05:23



        15    No. 11 is a Firearms Transaction form, commonly        05:23



        16    known as an ATF Form 4473.  It's a form you fill out   05:23



        17    when you want to buy a gun.                            05:23



        18          A.   Okay.                                       05:23



        19          Q.   Are you familiar with this form at all?     05:23



        20          A.   Not -- I've purchased firearms before so    05:24



        21    assume I filled one out before.                        05:24



        22          Q.   I hope you did.  If you purchased it at     05:24



        23    the federal licensed firearm dealer, you would have.   05:24



        24          A.   Yes, but I -- I don't remember having       05:24



        25    seen it before, but I'm sure I did.                    05:24
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         1          Q.   Now, the first exhibit, No. 11, that I      05:24



         2    handed you, if you look on -- I've highlighted it      05:24



         3    for you on the back -- remember when we were talking   05:24



         4    about his two reports in February 2012, one from his   05:24



         5    female supervisor where he had used that -- that       05:24



         6    inappropriate language and then we'd seen one a week   05:24



         7    and a half later, his wife reported him in 2012        05:24



         8    threatening chocking her, water boarding her,          05:24



         9    threatening mass murder; do you remember that?         05:24



        10          A.   I do.                                       05:24



        11          Q.   That was about February 17th, 2012.  Now    05:24



        12    this, on that second page that you're looking at is    05:25



        13    Devin Kelley is purchasing a weapon at -- around       05:25



        14    February 11, 2012, correct?                            05:25



        15          A.   12th.                                       05:25



        16          Q.   Oh, February 12th, 2012, correct?           05:25



        17          A.   Correct.                                    05:25



        18          Q.   So this is right in between the time        05:25



        19    frame right after -- after he made those remarks to    05:25



        20    his female supervisor and just before his wife comes   05:25



        21    in and says, This guy is choking me, water boarding    05:25



        22    me and threatening to kill his leadership?             05:25



        23          A.   Correct.                                    05:25



        24          Q.   Okay.  And if you noted that this was       05:25



        25    purchased at Holloman Air Force Base Exchange?         05:25
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         1          A.   I see that.                                 05:25



         2          Q.   Do you see that?  Okay.  All right.  And    05:25



         3    then, the second exhibit, Exhibit No. 12, remember     05:25



         4    commander -- acting commander Nathan McLeod-Hughes'    05:25



         5    letter was April 17th, 2012; is that correct?          05:25



         6          A.   Yes.                                        05:26



         7          Q.   All right.  And what is -- this -- this     05:26



         8    form is Devin Kelley purchasing another firearm at     05:26



         9    Holloman Air Force Base Exchange.  And what's the      05:26



        10    date on the purchase there?                            05:26



        11          A.   April 12th, 2012.                           05:26



        12          Q.   Okay.  So the -- just a few days before     05:26



        13    this letter of reprimand from Commander Nathan         05:26



        14    McLeod-Hughes --



        15          A.   Um-hum.



        16          Q.   -- Devin Kelley has purchased another       05:26



        17    separate firearm at Holloman Air Force Base            05:26



        18    Exchange, correct?                                     05:26



        19          A.   Correct.                                    05:26



        20          Q.   Okay.                                       05:26



        21           MR. FURMAN:  Do you want these?                 05:26



        22           MR. ALSAFFAR:  Okay.



        23          Q.   (By Mr. Alsaffar)  Now, do you agree        05:27



        24    that people who are subjects of credible accusations   05:27



        25    of violent abuse and folks who have threatened a       05:27
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         1    mass shooting should not have access to weapons?       05:27



         2           MR. FURMAN:  Objection to form; you can         05:27



         3    answer.                                                05:27



         4          A.   So, my -- my personal opinion --            05:27



         5          Q.   (By Mr. Alsaffar)  Yes, your personal       05:27



         6    opinion.                                               05:27



         7          A.   -- is that I would prefer them not to,      05:27



         8    but, you know, if they purchase it legally, then       05:27



         9    they made a legal purchase.                            05:27



        10          Q.   Okay.  And that's -- that's another         05:27



        11    question.  If an individual legally should be          05:27



        12    reported for -- when prob- -- probable cause exists    05:27



        13    that they committed a reportable crime like assault,   05:27



        14    and the law prohibits that person at that point from   05:28



        15    obtaining a weapon, that that person should not be     05:28



        16    able to obtain a weapon, correct?                      05:28



        17          A.   Right.



        18          Q.   You agree with that?                        05:28



        19          A.   I agree.                                    05:28



        20          Q.   Okay.  And one of the laws that we have     05:28



        21    in place in this country is that if you have either    05:28



        22    been credibly accused, via probable cause of a         05:28



        23    crime, domestic violence or a felony assault, that     05:28



        24    your fingerprints should be collected and they         05:28



        25    should be reported to the FBI, which would then        05:28
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         1    prevent you from purchasing a firearm, right?          05:28



         2          A.   Right.                                      05:28



         3          Q.   And that rule is in place to keep --        05:28



         4    well, the public safe, right?                          05:28



         5          A.   Yes, sir.                                   05:28



         6           MR. FURMAN:  Objection to form.                 05:28



         7          Q.   (By Mr. Alsaffar)  And that -- and when     05:28



         8    we -- people like that who are supposed to be          05:28



         9    reported to the FBI in order to prevent them from      05:28



        10    getting firearms are allowed to purchase firearms,     05:28



        11    that increases the risk of harm to the public;         05:29



        12    doesn't it?                                            05:29



        13           MR. FURMAN:  Objection to the form.             05:29



        14          A.   I would agree with that.                    05:29



        15          Q.   (By Mr. Alsaffar)  Okay.  And going back    05:29



        16    to Devin Kelley here in his -- in the forms I was      05:29



        17    showing you about his gun purchases, let's talk        05:29



        18    about time -- so that time -- the second time frame    05:29



        19    was about April 12, 2012, when he purchased his        05:29



        20    second weapon at Holloman Air Force Base Exchange?     05:29



        21          A.   Correct.                                    05:29



        22          Q.   I want to show you Exhibit No. 13.          05:29



        23           (Deposition Exhibit 13 was marked for



        24    identification.)



        25          Q.   (By Mr. Alsaffar)  Exhibit 13 is a copy     05:29
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         1    of a letter -- or a memorandum from Tracy Wolfe and    05:29



         2    sergeant -- First Sergeant 49th LRS; do you see        05:29



         3    that?                                                  05:29



         4          A.   I do.                                       05:29



         5          Q.   This is the Tracy Wolfe we've been          05:29



         6    talking about, correct?                                05:29



         7          A.   Correct.                                    05:29



         8          Q.   And -- that's her -- his signature on --    05:29



         9    on this document; is that correct?                     05:29



        10          A.   That's correct.                             05:29



        11          Q.   And I'm sorry, this is dated April 26th,    05:29



        12    2012?                                                  05:29



        13          A.   Correct.                                    05:29



        14          Q.   And this is a memorandum for -- this is     05:29



        15    the 49th Security Forces, correct?                     05:30



        16          A.   Correct.                                    05:30



        17          Q.   All right.  So this is the place that       05:30



        18    had -- it was conducting the investigation, the        05:30



        19    Security Forces of the -- of Devin Kelley on           05:30



        20    February 17th, 2012, right?                            05:30



        21          A.   That's correct.                             05:30



        22          Q.   So two months later, your -- this was       05:30



        23    your First Sergeant at Holloman, correct --            05:30



        24          A.   Correct.                                    05:30



        25          Q.   -- when you came in command.  So two        05:30
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         1    months after that February event, 2012, Tracy Wolfe    05:30



         2    is sending this memo to the 49th Security Forces       05:30



         3    telling them that, I've taken -- I'm in possession     05:30



         4    of one of the firearms of Devin Kelley and storing     05:30



         5    it at the base armory, correct?                        05:30



         6          A.   It's asking -- it's asking the Security     05:30



         7    Forces Squadron to store a firearm belonging to        05:30



         8    Devin Kelley at the armory, base armory.               05:30



         9          Q.   All right.  And -- and so what has          05:30



        10    happened is First Sergeant Wolfe is in possession      05:30



        11    and has taken the gun -- Devin Kelley's gun -- a gun   05:30



        12    of Devin Kelley's?                                     05:30



        13          A.   I think that's a reasonable assumption.     05:30



        14          Q.   Okay.  And so your -- First Sergeant        05:31



        15    Wolfe, who was Marconi's First Sergeant at this        05:31



        16    time --



        17          A.   Right.



        18          Q.   -- Commander Marconi's First Sergeant at



        19    this time is asking the Security Forces of the 49th    05:31



        20    at Holloman to store it and not let Devin Kelley get   05:31



        21    this gun?                                              05:31



        22          A.   Correct.  Yeah.  He goes on to say, the     05:31



        23    only people who are authorized to check it out are     05:31



        24    him and the commander -- "him" being First Sergeant    05:31



        25    Wolfe.                                                 05:31
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         1          Q.   And the commander of the 49th LRS at the    05:31



         2    time, Colonel Marconi?



         3          A.   Marconi.                                    05:31



         4          Q.   And so, this is another document that       05:31



         5    should make it into the UIF file, do you think, or     05:31



         6    at least the PIF file?



         7          A.   I don't -- I don't think so, no.  This      05:31



         8    is just requesting storage of a firearm at the         05:31



         9    armory.  So it wouldn't -- in my estimation, it        05:31



        10    wouldn't rise to being unfavorable information about   05:31



        11    the airman.                                            05:31



        12          Q.   Okay.



        13          A.   So I wouldn't expect it to be stored in     05:31



        14    a UIF.  I don't think I'd even -- even expect it to    05:31



        15    be stored in the PIF.                                  05:31



        16          Q.   Oh, okay.  So this particular document      05:31



        17    saying, Hey, we've got the firearm of Devin Kelley     05:32



        18    and we're asking the Security Forces to store it and   05:32



        19    not ever -- not allow Devin Kelley to get it back,     05:32



        20    that's not a file that would have been kept in --      05:32



        21    anywhere in the LRS?                                   05:32



        22          A.   Not in my assumption -- or not in my        05:32



        23    estimation.                                            05:32



        24          Q.   Where would this have gone, just to         05:32



        25    Security Forces?                                       05:32
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         1          A.   It would have gone to Security Forces.      05:32



         2          Q.   All right.  And now, if you notice, it      05:32



         3    says the firearm and it's got the -- the number and    05:32



         4    the -- the description, .38 Special, right?            05:32



         5          A.   Right.                                      05:32



         6          Q.   Now, I just showed you two documents        05:32



         7    where in the span of a couple of months, Devin         05:32



         8    Kelley had purchased two guns at Holloman Air Force    05:32



         9    Base, a .38 Special and a 9 millimeter



        10    semiautomatic, correct?



        11          A.   Correct.



        12          Q.   All right.  So this is only talking



        13    about securing the .38 Special?                        05:32



        14          A.   That's correct.                             05:32



        15          Q.   So, at this point, we don't know what's     05:32



        16    going on with the other gun?                           05:32



        17          A.   I think that's a reasonable assumption.     05:32



        18          Q.   All right.  Are you familiar with what      05:32



        19    an HRVRT is?                                           05:32



        20          A.   A high risk -- I forget the V, but it's     05:32



        21    a -- it's a team you called together if you think      05:33



        22    that you've got an airman that isn't -- presents a     05:33



        23    high risk.                                             05:33



        24           So it's -- brings together several different    05:33



        25    agencies on the base to consider, Okay, is this        05:33
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         1    person a risk to themself or others?                   05:33



         2          Q.   Is it, HRVRT stands for High Risk for       05:33



         3    Violence Response Team?                                05:33



         4          A.   That sounds correct.                        05:33



         5          Q.   Okay.  So there's a team that's put         05:33



         6    together on the base when you have identified an       05:33



         7    individual that is a high risk for violent conduct?    05:33



         8          A.   Right.                                      05:33



         9          Q.   Right.  And an HRVRT team is put            05:33



        10    together for Devin Kelley on Holloman Air Force        05:33



        11    Base, are you aware of that?                           05:33



        12          A.   No.                                         05:33



        13          Q.   All right.  Well, I want to take you        05:33



        14    through that.



        15          A.   Okay.



        16          Q.   You seem to know what it is based on        05:33



        17    your --



        18          A.   Experience.                                 05:33



        19          Q.   -- experience?                              05:33



        20          A.   Yes, sir.                                   05:33



        21          Q.   And based on your experience, what kind     05:33



        22    of members or what kind of people from the base are    05:33



        23    put together to serve on the High Risk for Violence    05:33



        24    Response Team?                                         05:33



        25          A.   I don't remember.  Likely, groups would     05:34
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         1    be the Office of Special Investigations, Security      05:34



         2    Forces, that could be either/or, or both.              05:34



         3           There's probably some kind of mental health     05:34



         4    representation, as well.  Potentially, family          05:34



         5    advocacy.  Those are the kinds of people that I        05:34



         6    think are probably on it.  The Air Force instruction   05:34



         7    probably spells out those types of people that have    05:34



         8    to be on it.                                           05:34



         9          Q.   I'll do you a favor and look at that        05:34



        10    because that's a fair thing to do.  I'm going to       05:34



        11    hand you Exhibit No. 14.  And it's another document    05:34



        12    from this time frame.  So I'm now moving from --       05:34



        13           MR. FURMAN:  Do you have a copy for me?         05:34



        14           MR. ALSAFFAR:  Oh, yeah, I do.  Sorry.          05:34



        15           (Deposition Exhibit 14 was marked for



        16    identification.)                                       05:34



        17          Q.   (By Mr. Alsaffar)  I am now moving -- we    05:34



        18    talked a lot about June 2011.  We've moved you         05:34



        19    through October 2011 with the CRB board, and the       05:34



        20    child maltreatment criteria.                           05:35



        21           Now, we've moved you through February 2012      05:35



        22    with the multiple reports of violence.  And now --     05:35



        23    and then April 2012 with Commander McLeod's memo       05:35



        24    about an assault.                                      05:35



        25           The two gun purchases that Devin Kelley made    05:35
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         1    in April and in February 2012 on Holloman Air Force    05:35



         2    Base.                                                  05:35



         3           And now we're in that May time frame.  And I    05:35



         4    want to talk to you about something you mentioned a    05:35



         5    few minutes ago.                                       05:35



         6           You said when you receive the Report of         05:35



         7    Investigation from the 49th Security Forces about an   05:35



         8    individual like Devin Kelley, you expect to see it     05:35



         9    in a certain kind of format.  And I've handed you      05:35



        10    Exhibit No. 13 -- is it 13, sir?



        11          A.   14.



        12          Q.   Ah, 14.  Sorry.  I should have written



        13    it on my copy.  Okay.  I've done that.  So Exhibit     05:35



        14    No. 14, the front page says, Memorandum For -- and



        15    then there's handwriting, 49 LRS-CC-CC -- looks like   05:36



        16    F?                                                     05:36



        17          A.   F.                                          05:36



        18          Q.   What is -- what does that mean?             05:36



        19          A.   So to the commander and the First           05:36



        20    Sergeant.                                              05:36



        21          Q.   Okay.  So this is a memo to 49th            05:36



        22    Logistics Readiness Squadron Commander and -- and      05:36



        23    CCF is what again?                                     05:36



        24          A.   First Sergeant.                             05:36



        25          Q.   First Sergeant.  So that would have been    05:36
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         1    Tracy Wolfe, probably?                                 05:36



         2          A.   Correct.                                    05:36



         3          Q.   All right.  And this is from the 49th       05:36



         4    Security Forces, correct?                              05:36



         5          A.   From the commander.                         05:36



         6          Q.   And the commander of the 49th Security      05:36



         7    Forces signed here is David Boyd again?                05:36



         8          A.   Correct.                                    05:36



         9          Q.   And he's got -- in there, he's X'd a box    05:36



        10    that says, "COMMANDER'S REPORT OF DISCIPLINARY         05:36



        11    ADMINISTRATIVE ACTION IS REQUIRED...Upon completion,   05:36



        12    please return the original form...with the action      05:36



        13    annotated no later than" May 2nd, 2012; do you see     05:36



        14    that?                                                  05:36



        15          A.   I do.                                       05:36



        16          Q.   And then under No. 2, it states, "The       05:36



        17    unit commander or designee must endorse all forms."    05:36



        18          A.   Correct.                                    05:36



        19          Q.   And then at the bottom there, it says,      05:36



        20    "AF Form 3545/SFMIS," and it's got that case number,   05:37



        21    and "ROI"; do you see that?                            05:37



        22          A.   I do.                                       05:37



        23          Q.   Which, that stands for Report of            05:37



        24    Investigation?                                         05:37



        25          A.   It does.                                    05:37
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         1          Q.   And then attached to it is that document    05:37



         2    I showed you earlier where -- from the file where      05:37



         3    it's got the narrative of the interview with Tessa     05:37



         4    Kelley with all the description of what Devin Kelley   05:37



         5    was doing, including his threats for mass murder,      05:37



         6    with the legal consultation with the SJA, and then     05:37



         7    the Commander Boyd instruction?                        05:37



         8          A.   Yes, sir.                                   05:37



         9          Q.   So it appears -- does it appear from        05:37



        10    this document that around this time frame, so around   05:37



        11    the end of April, May 2012, the Security Forces is     05:37



        12    sending to the 49th LRS notification of the Security   05:37



        13    Forces investigation of Devin Kelley?                  05:37



        14          A.   Correct, and requiring from them some       05:37



        15    kind of action.                                        05:37



        16          Q.   Okay.  And so when the 49th LRS would       05:37



        17    have received this form (indicating), would this       05:37



        18    have gone where?                                       05:38



        19          A.   I don't know.  So, likely, back to          05:38



        20    the -- back to the Security Forces with the            05:38



        21    endorsement of what was done.  That's -- that's        05:38



        22    likely, but I don't know where it's filed.  I          05:38



        23    apologize.                                             05:38



        24          Q.   That's okay.  That's okay.  And we're --    05:38



        25    we're kind of getting to a few weeks before you        05:38
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         1    get --                                                 05:38



         2          A.   Right.



         3          Q.   -- you know, about a month and a half



         4    before you get to the base --                          05:38



         5          A.   Right.



         6          Q.   -- to -- to take over this command.  So,    05:38



         7    the -- when you got to Devin -- when you got to the    05:38



         8    Holloman Air Force Base at the end of June 2012, do    05:38



         9    you remember ever seeing the Security Forces Report    05:38



        10    of Investigation on him?                               05:38



        11          A.   I don't.                                    05:38



        12          Q.   Okay.  All right.  And now, we're --        05:38



        13    we're getting to what we were just discussing a few    05:38



        14    seconds ago, which is the HRVRT --                     05:38



        15          A.   Okay.                                       05:39



        16          Q.   -- meeting.  So now, we're talking about    05:39



        17    mid-May 2012.  The 49th LRS now has received the       05:39



        18    notification of investigation from the Security        05:39



        19    Forces into Devin Kelley with the various threats he   05:39



        20    made.                                                  05:39



        21           And I want to talk now about the High Risk      05:39



        22    for Violence Response Team that was formed for Devin   05:39



        23    Kelley.



        24           Now, you had mentioned the regulation           05:39



        25    earlier.  Now, there's a -- let me find it.  I've
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         1    got it right here.  There is an Air Force              05:39



         2    Instruction, a mandatory instruction, actually,        05:39



         3    relating to how the Air Force has to handle HRVRT      05:39



         4    situations, correct?                                   05:39



         5          A.   I believe so.                               05:39



         6          Q.   Okay.  And I'm going to show it to you.     05:39



         7          A.   Okay.



         8          Q.   I'm not going to play hide and seek at      05:39



         9    all.                                                   05:39



        10          A.   Okay.                                       05:39



        11           (Deposition Exhibit 15 was marked for



        12    identification.)                                       05:39



        13          Q.   (By Mr. Alsaffar)  All right.  I'm          05:39



        14    handing you Exhibit No. 15.  This was produced to us   05:39



        15    by the government.



        16          A.   Okay.



        17          Q.   It's Bates stamp 7575.  And it's Air        05:40



        18    Force Instruction 40-301.  And from the Family         05:40



        19    Advocacy Program.  And you see that it states that     05:40



        20    "COMPLIANCE OF THIS PUBLICATION IS MANDATORY,"         05:40



        21    correct?                                               05:40



        22          A.   I do.                                       05:40



        23          Q.   Okay.  So no discretion involved, you       05:40



        24    have to follow this instruction, right?                05:40



        25          A.   Correct.                                    05:40
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         1          Q.   It's one of those.  So let's talk           05:40



         2    about -- let me flip you to Page 2, Section 2.2.8;     05:40



         3    do you see that?                                       05:40



         4          A.   I do.                                       05:40



         5          Q.   Okay.  And it's titled, "High Risk for      05:40



         6    Violence Response Team, (HRVRT)," right?               05:40



         7          A.   It is.                                      05:40



         8          Q.   Correct?  Okay.  So, it states that,        05:40



         9    "The HRVRT will be activated when there is a threat    05:40



        10    of immediate and serious harm to family members,       05:40



        11    unmarried intimate partners, or the FAP staff,"        05:40



        12    which is the Family Advocacy Program, correct?         05:41



        13          A.   Correct.                                    05:41



        14          Q.   Okay.  So we know that the HRVRT, the       05:41



        15    high risk for violence team is not even put together   05:41



        16    unless there is a threat from someone of immediate     05:41



        17    and serious harm to family members?                    05:41



        18          A.   Correct.                                    05:41



        19          Q.   All right.  The "HRVRT is activated at      05:41



        20    the discretion of the FAO"; do you see that section    05:41



        21    right underneath?                                      05:41



        22          A.   I do.                                       05:41



        23          Q.   All right.  "Members are appointed in       05:41



        24    writing by their CC," which stands for commander?      05:41



        25          A.   It does.                                    05:41
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         1          Q.   All right.  "And approved by the FAC.       05:41



         2    Membership includes the FAO, the FAP clinician         05:41



         3    working with the family, member's SQ/CC," and that     05:41



         4    stands for?                                            05:41



         5          A.   Squadron commander.                         05:41



         6          Q.   All right.  So that would be the 49th       05:41



         7    LRS in Devin Kelley's situation?                       05:41



         8          A.   Correct.                                    05:41



         9          Q.   "JA," which stands for judge advocate?      05:41



        10          A.   Correct.                                    05:41



        11          Q.   "SFS," which stands for Security Forces,    05:41



        12    correct?                                               05:41



        13          A.   Correct.                                    05:41



        14          Q.   "MH provider, AFOSI"?                       05:41



        15          A.   Correct.                                    05:42



        16          Q.   "DAVA," do you know what that is?           05:42



        17          A.   DAVA, the -- I would need to look it up,    05:42



        18    but it's -- they handle abuse cases.                   05:42



        19          Q.   Domestic abuse --                           05:42



        20          A.   Domestic abuse, yes.                        05:42



        21          Q.   Okay.  And so, this is -- you had           05:42



        22    mentioned this, they're kind of similar to the         05:42



        23    CRB where it's a collection of -- HRVRT is a           05:42



        24    collection of various members of squadron              05:42



        25    commanders, judge advocates, Security Forces, family   05:42
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         1    advocacy folks, family advocacy clinicians, AFOSI      05:42



         2    members in a group team to help assess the threat      05:42



         3    risk of this person, right?                            05:42



         4          A.   Right.                                      05:42



         5          Q.   So this type of group was put together      05:42



         6    for Dev- -- I'm representing to you, this type of      05:42



         7    group was put together for Devin Kelley in around      05:42



         8    May 2012?                                              05:42



         9          A.   Okay.                                       05:42



        10          Q.   Okay?  And so, the only way this happens    05:42



        11    is if -- if it has been determined that Devin Kelley   05:42



        12    posed a threat of immediate and serious harm to        05:42



        13    family members in the May 2012 time frame, correct?    05:43



        14           MR. FURMAN:  Objection to form.                 05:43



        15          Q.   (By Mr. Alsaffar)  Is that your



        16    understanding of how this thing was --



        17          A.   Yeah, that would --



        18           MR. FURMAN:  Same objection.



        19          Q.   (By Mr. Alsaffar)  Is that your             05:43



        20    understanding of how this team was formed?             05:43



        21           MR. FURMAN:  Same objection; you can answer.    05:43



        22          A.   That is -- I share your understanding       05:43



        23    that if a HRVRT was formed, that would be the reason   05:43



        24    why.                                                   05:43



        25          Q.   (By Mr. Alsaffar)  Okay.  The reason        05:43
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         1    being that Devin Kelley would have posed a threat of   05:43



         2    immediate and serious harm to family members?          05:43



         3          A.   Right.                                      05:43



         4          Q.   Okay.  And let me -- let me turn you to     05:43



         5    what I promised I would turn you to, which is the      05:43



         6    proof that this actually happened for Devin Kelley.    05:43



         7          A.   Okay.                                       05:43



         8          Q.   So, I'm going to hand you Deposition        05:43



         9    Exhibit No. 16.                                        05:43



        10           (Deposition Exhibit 16 was marked for



        11    identification.)                                       05:44



        12          Q.   (By Mr. Alsaffar)  I hand you Deposition    05:44



        13    Exhibit No. 16.  It might look a little confusing      05:44



        14    because it is --                                       05:44



        15           MR. FURMAN:  Do you have a copy of that?        05:44



        16           MR. ALSAFFAR:  I do.  Of course I do.  I        05:44



        17    always have multiple, triplicate copies.               05:44



        18           MR. FURMAN:  You're good.                       05:44



        19          Q.   (By Mr. Alsaffar)  This Exhibit 16 is       05:44



        20    a -- at the top, it's titled "U.S. Department of       05:44



        21    Justice, Bureau of Alcohol, Tobacco, Firearms and



        22    Explosives from Chief Counsel"; do you see that?       05:44



        23          A.   I do.                                       05:44



        24          Q.   Okay.  Now, this was produced to us by      05:44



        25    the government, as well.  And you -- can you read      05:44
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         1    the Bates stamp number on the bottom right for         05:44



         2    everybody?



         3          A.   5399.                                       05:44



         4          Q.   Okay.  And it's got a USA Bates stamp       05:44



         5    number, correct?                                       05:44



         6          A.   It does.                                    05:44



         7          Q.   All right.  Now, let me flip your           05:44



         8    attention to the -- it would be the third page.        05:44



         9          A.   Okay.                                       05:44



        10          Q.   Bottom of the third page where it states    05:44



        11    May 14th to 15th, 2012; do you see that, on the        05:44



        12    bottom of the third page.                              05:45



        13          A.   Bottom of the third page.                   05:45



        14          Q.   It's got the number 2 on the bottom --      05:45



        15          A.   Oh.



        16          Q.   -- but it's the third page.                 05:45



        17          A.   Oh, sorry.  May 14th and 15th, got it.      05:45



        18          Q.   Do you remember when I told you a couple    05:45



        19    of minutes ago that at Holloman Air Force Base, a      05:45



        20    High Risk for Violence Team was put together for       05:45



        21    Devin Kelley on May 14th, 2012, time frame?            05:45



        22          A.   I do.                                       05:45



        23          Q.   Okay.  So this -- this establishes --       05:45



        24    this is where we get this information.                 05:45



        25          A.   Okay.                                       05:45
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         1          Q.   The Department of Justice is telling us     05:45



         2    that on May 14th to 15th, 2012, at Holloman Air        05:45



         3    Force Base, a High Risk for Violence Response Team     05:45



         4    convened to discuss Devin Kelley's mental health       05:45



         5    concerns; do you see that?



         6          A.   I do.



         7           MR. FURMAN:  Objection to the                   05:45



         8    characterization.  You can answer.



         9           MR. ALSAFFAR:  Oh, what's -- okay.  I'm         05:45



        10    sorry?



        11           MR. FURMAN:  You said the Department of



        12    Justice is telling us.



        13           MR. ALSAFFAR:  Okay.  Well, this is from the    05:45



        14    Department of Justice, isn't it?



        15           MR. FURMAN:  It's in their memo.  I don't       05:45



        16    know if they're telling us or --                       05:45



        17           MR. ALSAFFAR:  Well, it's their letter where    05:45



        18    they're telling us --                                  05:45



        19           MR. FURMAN:  It's included in the letter.



        20           MR. ALSAFFAR:  This would be followup RP        05:45



        21    because we have not received any information about



        22    this team from you guys, and there's supposed to be    05:46



        23    a lot of documentation about an HRVRT team.            05:46



        24           So, we'll followup on that, but I was -- this   05:46



        25    is the only notification we got that this happened     05:46
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         1    for Devin Kelley was through this letter.              05:46



         2           So that's why -- and that's their letter.       05:46



         3    That's why I say that DOJ is telling us, but we'll     05:46



         4    talk about that later -- later discovery.              05:46



         5          Q.   (By Mr. Alsaffar)  Okay.  Let me go back    05:46



         6    to this.



         7           So in this letter from the Department of



         8    Justice, it states, May 14th to 15th, a high risk      05:46



         9    for violence team has been put together for Devin      05:46



        10    Kelley, correct?                                       05:46



        11          A.   I see that.                                 05:46



        12          Q.   At Holloman Air Force Base, right?          05:46



        13          A.   Yes, sir.                                   05:46



        14          Q.   So it's about a month and a half before     05:46



        15    you arrive, okay; is that right?                       05:46



        16          A.   That's correct.



        17          Q.   And it states further, "Kelley's



        18    Squadron leadership and his mental health providers    05:46



        19    feel that he is a major threat to commit an act of     05:46



        20    violence, and is currently institutionalized for       05:46



        21    mental and emotional instability."                     05:46



        22          A.   It does.                                    05:46



        23          Q.   Do you see that?  Okay.  Now, where it      05:46



        24    says "Kelley's Squadron leadership," would that be



        25    the 49th LRS squadron, is that what that means --      05:46
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         1          A.   It would.                                   05:47



         2          Q.   -- "Squadron"?  Okay.  At the time, the     05:47



         3    squadron leadership was Commander Marconi --           05:47



         4          A.   Correct.                                    05:47



         5          Q.   -- right?  And then his second in           05:47



         6    command was Major McLeod-Hughes?                       05:47



         7          A.   Correct.                                    05:47



         8          Q.   Okay.  And so, at least we know through     05:47



         9    the HRVR team that in May 14th-15th, the 49th LRS      05:47



        10    Squadron has determined that he is, Devin Kelley, is   05:47



        11    a major threat to commit an act of violence,           05:47



        12    correct?                                               05:47



        13          A.   Correct.                                    05:47



        14          Q.   All right.  And now, were you aware --      05:47



        15    let's see if I can find it.  Were you aware when       05:47



        16    you -- shortly after in a month or so, within a        05:47



        17    month or so after you arrived at Holloman Air Force    05:47



        18    Base as commander of the 49th LRS, that Devin Kelley   05:48



        19    had -- by this time, May 14th-15th, 2012, had          05:48



        20    actually already confessed on video to beating his     05:48



        21    child.                                                 05:48



        22          A.   I don't recall being aware of that.  I      05:48



        23    know that it's in the documentation that went along    05:48



        24    with his trial, though.                                05:48



        25          Q.   Okay.  So, were you aware that it was       05:48
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         1    your First Sergeant, your First Sergeant Tracy Wolfe   05:48



         2    who received the confession video, had a copy of it    05:48



         3    on a disk?                                             05:48



         4          A.   I may have been.  I don't -- I don't        05:48



         5    remember anything about it.                            05:48



         6          Q.   And -- and what I mean is, is that in       05:48



         7    April 29th, 2012, First Sergeant Wolfe, who was your   05:48



         8    First Sergeant when you got there, right?  That's      05:48



         9    correct, right?



        10          A.   Correct.                                    05:48



        11          Q.   So, in April 29th, 2012, First Sergeant     05:48



        12    Wolfe, not only had possession of the confession       05:48



        13    video, but also transferred that confession video to   05:49



        14    the Air Force OSI, Detachment 225 Office, as well;     05:49



        15    did you know that?                                     05:49



        16          A.   No.                                         05:49



        17          Q.   Okay.  Did anybody make you -- so First     05:49



        18    Sergeant Wolfe did not make you aware, at least at     05:49



        19    the time shortly after you arrived at the base that    05:49



        20    Devin Kelley had -- had all these incidents, had all   05:49



        21    these threats, had violence and purchased guns, and    05:49



        22    now officially confessed to the crime of abusing a     05:49



        23    child, you weren't made aware of that --               05:49



        24           MR. FURMAN:  Objection --



        25          Q.   (By Mr. Alsaffar)  -- when you first        05:49
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         1    came in?                                               05:49



         2           MR. FURMAN:  -- misstates testimony.            05:49



         3           MR. ALSAFFAR:  You can answer.                  05:49



         4          A.   Not that I recall.  You know, so the --     05:49



         5    the difference -- I think the context that matters     05:49



         6    there is that when I arrived, he was already in        05:49



         7    pretrial confinement.                                  05:49



         8           So, you know, that, likely, changes what the    05:49



         9    First Sergeant is, you know, thinking about and        05:49



        10    telling me about because the individual's in           05:49



        11    pretrial confinement, getting ready to go to trial     05:49



        12    by court-martial for what was committed.               05:50



        13           So, you know, there's, probably in his mind,    05:50



        14    there's a limit to what he needs to spin me up on      05:50



        15    with regard to an airman that's already in             05:50



        16    confinement, that's no longer a risk to the unit.      05:50



        17          Q.   (By Mr. Alsaffar)  So do you -- do you      05:50



        18    know who the 49th LRS Squadron commander had           05:50



        19    appointed to be on the Devin Kelley High Risk for      05:50



        20    Violence Response Team?                                05:50



        21          A.   I do not.                                   05:50



        22          Q.   Okay.  Where would I find that              05:50



        23    documentation?



        24          A.   I don't know.                               05:50



        25          Q.   You don't know?                             05:50
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         1          A.   I don't know if that's required to be in    05:50



         2    paper, you know, as I -- you showed from the Air       05:50



         3    Force instruction that -- that they have to appoint    05:50



         4    them.                                                  05:50



         5          Q.   Um-hum.                                     05:50



         6          A.   But I don't know -- you know, it doesn't    05:50



         7    say that appoint them in writing, so it may have       05:50



         8    just been a verbal, You're on it, go meet.             05:50



         9           I don't know.  The interesting thing for us     05:50



        10    here, again, to give you context, is so, now, this     05:50



        11    is another -- yet another squadron on base in the      05:51



        12    family advocacy program over on the medical side.      05:51



        13           Now we're in their expertise about what's       05:51



        14    required.  So I wouldn't know how they document or     05:51



        15    if it's required, that kind of thing.                  05:51



        16          Q.   So by -- what we know, based on the         05:51



        17    Department of Justice, what we know is that by         05:51



        18    May 5th -- 14-15, 2012, we've have got multiple        05:51



        19    elements, multiple sections of the Holloman Air        05:51



        20    Force Base, multiple outfits within the Holloman Air   05:51



        21    Force Base that are aware of the high risk of          05:51



        22    violence and threat that Devin Kelley poses to         05:51



        23    members on base, correct?                              05:51



        24           MR. FURMAN:  Objection to the                   05:51



        25    characterization.
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         1          Q.   (By Mr. Alsaffar)  Is that a fair



         2    characterization?



         3           MR. FURMAN:  Same objection; you can answer.    05:51



         4          A.   So I -- I would offer with what you just    05:51



         5    illustrated and kind of stepped through with --        05:51



         6          Q.   (By Mr. Alsaffar)  Yes, sir.                05:51



         7          A.   -- all these various things, it's clear     05:51



         8    that there was a lot of activity between the LRS       05:51



         9    squadron leadership and the various helping agencies   05:51



        10    on base to get to a place where they were taking       05:51



        11    action on what they were learning about Airman         05:52



        12    Kelley.



        13           And I think it's -- this shows that by that     05:52



        14    point, they had taken a lot of action and to -- when   05:52



        15    I arrived to that point, that he was in pretrial       05:52



        16    confinement and being charged with crimes.             05:52



        17           And so, yeah, it's obvious that there's a lot   05:52



        18    of activity because they're concerned about this       05:52



        19    individual.                                            05:52



        20           And that they, obviously, had enough evidence   05:52



        21    that they thought they could charge him with a crime   05:52



        22    and put him in pretrial confinement.                   05:52



        23          Q.   Right.  And so, at that point, there's      05:52



        24    doubt -- so, we're talking the April 29, 2012,         05:52



        25    the -- Tracy Wolfe has possession of the confession    05:52
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         1    video.



         2           The confession video he sends to the AFOSI,     05:52



         3    so both AFOSI, your squadron are aware -- I'm sorry,   05:52



         4    the 49th LRS Squadron is aware he's confessed to       05:52



         5    child abuse.                                           05:52



         6           May 2012, a High Risk for Violence Team has     05:53



         7    been put together because he poses a specific major    05:53



         8    threat to commit an act of violence.                   05:53



         9           At this time frame in Devin Kelley's point of   05:53



        10    life at Holloman Air Force Base, there's no doubt      05:53



        11    there's reasonable grounds, probable cause to          05:53



        12    believe he's committed these violent acts, right?      05:53



        13           MR. FURMAN:  Objection to the form; you can     05:53



        14    answer.                                                05:53



        15          A.   So, you made some statement there about     05:53



        16    Sergeant Wolfe transferring a video.  I haven't seen   05:53



        17    anything, so I can't speak to that.



        18          Q.   (By Mr. Alsaffar)  Okay.



        19          A.   I haven't seen anything that shows that



        20    he took a confession and that he transferred it to     05:53



        21    OSI, but I think to the point of your question, it's   05:53



        22    clear that by this time, the squadron leadership has   05:53



        23    determined that he, being Airman Kelley --             05:53



        24          Q.   Um-hum.                                     05:53



        25          A.   -- there's probable cause that -- that      05:53
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         1    he did something illegal and that he was at risk for   05:53



         2    violent acts.  And that they were taking action to     05:53



         3    protect the squadron and the -- the public against     05:54



         4    those acts.                                            05:54



         5          Q.   Okay.  And, you know, you -- you had        05:54



         6    made a statement there about the April 29th            05:54



         7    confession video, and so I want to show you -- I'm     05:54



         8    sorry.  You had asked -- you said, Well, I haven't     05:54



         9    seen it --                                             05:54



        10          A.   Right.



        11          Q.   And I -- I know you're not questioning      05:54



        12    my -- my integrity at all, and I appreciate it, but    05:54



        13    I'm -- also care about you understanding that I'm      05:54



        14    not making stuff up, either.                           05:54



        15          A.   Yep, so I take your word for it.            05:54



        16          Q.   Yeah, but I want to show it to you          05:54



        17    because I don't -- you don't have to take my word      05:54



        18    for it.



        19          A.   Okay.



        20          Q.   So, I'm showing you -- this is the USA      05:54



        21    Bates stamp, I'll show you the Bates stamp on the      05:54



        22    bottom, 13431; do you see that?                        05:54



        23           (Deponent perused computer screen.)             05:54



        24          A.   Not yet.                                    05:54



        25          Q.   (By Mr. Alsaffar)  Okay.  I'm sorry.        05:54
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         1    I'm sorry.  At the bottom there?  No, not yet?



         2          A.   13431, I see it.                            05:54



         3          Q.   You see it, okay.  And this is -- let me    05:55



         4    pull it up again.  I'll highlight it for you.  This    05:55



         5    is a report from AFOSI dated April 29th, 2012,         05:55



         6    correct?                                               05:55



         7          A.   Correct.                                    05:55



         8          Q.   And I want to show you the AFOSI.  And      05:55



         9    it's an interview of your First Sergeant by Special



        10    Agent Holtz, correct?                                  05:55



        11          A.   Interview of Wolfe, Tracy A.  I don't       05:55



        12    see who did it.  Sorry.



        13          Q.   The first page; do you see that?            05:55



        14    Interview of Wolfe, April 29th --                      05:55



        15          A.   I do.



        16          Q.   -- 2012?



        17          A.   Yep.



        18          Q.   And then -- oh, I'm sorry.  It's by



        19    Clinton Mills --



        20          A.   Mills, Clinton.  I see at the bottom.



        21          Q.   Clinton Mills is a Special Agent, AFOSI.    05:55



        22          A.   Okay.                                       05:55



        23          Q.   And it states that Tracy Wolfe, Holloman    05:55



        24    Air Force Base, 49 LRS provided AFOSI Detachment 225   05:55



        25    with a black external hard drive allegedly             05:55
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         1    containing a confession by subject, D.  Kelley to      05:55



         2    all of victim's injuries.  Wolfe received the hard     05:55



         3    drive from subject T. Kelley on the same day.          05:56



         4          A.   Correct.                                    05:56



         5          Q.   So, this is documenting the transferred     05:56



         6    that I described.



         7          A.   Okay.



         8          Q.   Okay.



         9          A.   I agree.                                    05:56



        10          Q.   Yeah, okay.  And -- and I just wanted to    05:56



        11    make sure you knew --                                  05:56



        12          A.   No, thank you.                              05:56



        13          Q.   -- where I was getting it from.  So         05:56



        14    let's go back to the -- the HRVRT, high risk for       05:56



        15    violence meeting and then the action subsequent to     05:56



        16    that.



        17          A.   Okay.                                       05:56



        18          Q.   So, if you look on -- what exhibit          05:56



        19    number was that again?                                 05:56



        20          A.   Exhibit 16.                                 05:56



        21          Q.   Exhibit 16.  And it's Page No. 4, it's      05:56



        22    No. 3 on the bottom.                                   05:56



        23          A.   Okay.                                       05:56



        24          Q.   June 8, 2012; do you see that?              05:56



        25          A.   I do.                                       05:56
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         1          Q.   And actually, above it, June 7th, 2012,     05:56



         2    the Department of Justice states that Kelley



         3    "'escapes' from Peak Behavioral Health Services



         4    where he is undergoing treatment"; do you see that?    05:56



         5          A.   I do.                                       05:56



         6          Q.   And are -- were you aware that he had       05:56



         7    tried -- he had -- well, he had escaped the Peak



         8    Mental Institution, right?



         9          A.   I was made aware; I don't remember when.    05:57



        10          Q.   Okay.  And then the next day, June 8th,     05:57



        11    Kelley's commander orders him into pretrial            05:57



        12    confinement at the 49th Security Forces,               05:57



        13    Building 35, right?                                    05:57



        14          A.   Correct.                                    05:57



        15          Q.   Now, where is that confinement facility     05:57



        16    located, vis-à-vis, your 49 LRS?                       05:57



        17          A.   Again, within probably a mile, short        05:57



        18    drive on the base.                                     05:57



        19          Q.   Okay.  And June 8, 2012, "Confinement       05:57



        20    was deemed necessary because it was foreseeable he     05:57



        21    would flee again and engage in serious criminal        05:57



        22    misconduct"; do you see that?                          05:57



        23          A.   I see that.                                 05:57



        24          Q.   And you have no reason to disagree with



        25    that statement, correct?
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         1          A.   I do not.                                   05:57



         2          Q.   Okay.  And there's "evidence in the         05:57



         3    record that Kelley attempted to purchase a handgun     05:57



         4    before being placed into pretrial confinement          05:57



         5    (June 7, 2012 entry)"; do you see that?                05:57



         6          A.   I do.                                       05:57



         7          Q.   No -- no reason to disagree with that,      05:57



         8    correct?                                               05:57



         9          A.   None.                                       05:57



        10          Q.   Now, I want to show you specifically a      05:57



        11    document that might elucidate that little section we   05:57



        12    just went over.  I'm going to hand you Exhibit No.     05:58



        13    17.                                                    05:58



        14           (Deposition Exhibit 17 was marked for



        15    identification.)                                       05:58



        16          Q.   (By Mr. Alsaffar)  Exhibit No. 17 is        05:58



        17    Bates stamped USA 13378, and it's from Xavier          05:58



        18    Alvarez, Director of Military Affairs.



        19          A.   Okay.                                       05:58



        20          Q.   All right.  MissionRecovery.  Now, first    05:58



        21    of all, do you know what "Director of Military         05:58



        22    Affairs" is?                                           05:58



        23          A.   I don't.                                    05:58



        24          Q.   Okay.  That's not important.  This is       05:58



        25    June 7, 2012; do you see that at the very front?       05:58
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         1          A.   I do.                                       05:58



         2          Q.   "At approximately 2235 Nurse on unit        05:58



         3    informed staff that a code three (elopement) had       05:58



         4    been called onto Military Unit reference Devin         05:58



         5    Kelley."  All right?



         6           So, this is a notification that he was          05:58



         7    escaping from the mental institution, right?           05:58



         8          A.   Right.                                      05:58



         9          Q.   Now, you were -- your understanding was     05:58



        10    he had escaped from that mental institution; he was    05:58



        11    not allowed to; it was AWOL on his part, right?        05:58



        12          A.   Correct.                                    05:58



        13          Q.   And if you go a couple of lines down,       05:58



        14    commander -- or sorry, Director Alvarez states,



        15    "Computer results showed that DK had been searching    05:59



        16    weapons, body armor, transport to San Antonio and      05:59



        17    lodging.                                               05:59



        18           "SM's (sic) reported to staff, that DK had      05:59



        19    been working diligently in PT, to accomplish a         05:59



        20    twelve mile run"; do you see that?                     05:59



        21          A.   I do.                                       05:59



        22          Q.   Are you aware also that Devin Kelley was    05:59



        23    wearing body armor when he shot those 26 people in     05:59



        24    the church?                                            05:59



        25          A.   I -- I don't remember that, but I --        05:59
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         1          Q.   It's okay.                                  05:59



         2          A.   -- I believe you, absolutely.               05:59



         3          Q.   No, no.  And I just didn't know if you      05:59



         4    knew or not.



         5          A.   Yeah.



         6          Q.   And so, what we know is that he was         05:59



         7    searching for weapons and body armor while he was in   05:59



         8    a mental institution on the day or around the time



         9    he was trying escape from the mental institution,      05:59



        10    right?



        11          A.   Right.                                      05:59



        12          Q.   Okay.  Now, if you go a little bit          05:59



        13    farther down, do you see where it says "Greyhound      05:59



        14    security and Police"?                                  05:59



        15          A.   I do.                                       05:59



        16          Q.   "Greyhound security and Police were         05:59



        17    notified of the possible suspect heading downtown      05:59



        18    and advised that he may be a danger as per his         05:59



        19    recent 'death by cop' statements"; do you see that?    06:00



        20          A.   I do.                                       06:00



        21          Q.   So that was another kind of discrete        06:00



        22    threat he's made about shooting people, correct?       06:00



        23          A.   Right.  My understanding of the             06:00



        24    death-by-cop statement is you're expecting to -- to    06:00



        25    point a firearm at a police officer or shoot at them   06:00
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         1    in the hope that they shoot you and kill you.          06:00



         2          Q.   That's right.  It's sort of suicide --      06:00



         3          A.   Suicide --                                  06:00



         4          Q.   -- by cop?



         5          A.   -- homicide/suicide situation.              06:00



         6          Q.   Exactly.  So, in other words, this is       06:00



         7    another kind of -- another different kind of threat    06:00



         8    with weapons that Devin Kelley is making?              06:00



         9          A.   Right.                                      06:00



        10          Q.   All right.  And the next sentence,          06:00



        11    "Throughout" -- it says, "Throughout this process      06:00



        12    Master Sergeant Wolfe," so that's Tracy Wolfe,         06:00



        13    correct?                                               06:00



        14          A.   Correct.                                    06:00



        15          Q.   -- "and Major Nordin were in constant       06:00



        16    communication with Director Alvarez."



        17           So again -- first of all, do you know who



        18    Major Nordin is?                                       06:00



        19          A.   I don't.                                    06:00



        20          Q.   Okay.  So, in this situation, Director      06:00



        21    Alvarez is stating that your First Sergeant Wolfe      06:01



        22    is -- is communicating with them and is being made     06:01



        23    aware of all this stuff, was actually working          06:01



        24    closely and being made aware of what Devin Kelley      06:01



        25    was doing?                                             06:01

�

                                                                150





         1          A.   Right, right.                               06:01



         2          Q.   So -- so, your First Sergeant Wolfe         06:01



         3    would have known about the -- these searching for      06:01



         4    weapons, searching for body armor, his escape from     06:01



         5    the mental institution and his threat -- his weapons   06:01



         6    threat of death by cop?                                06:01



         7          A.   Right.                                      06:01



         8          Q.   And that's June -- that's June 7, 2012,     06:01



         9    right?                                                 06:01



        10          A.   Correct.                                    06:01



        11           (Deposition Exhibit 18 was marked for



        12    identification.)                                       06:02



        13           MR. FURMAN:  Off the record for a second?       06:02



        14           MR. ALSAFFAR:  Yeah, do you need a break?       06:02



        15           MR. FURMAN:  I just want to chat for a



        16    minute.                                                06:02



        17           MR. ALSAFFAR:  Yeah, sure.  You bet.            06:02



        18           THE VIDEOGRAPHER:  We're going off the          06:02



        19    record.  The time is 5 -- 6:02.                        06:02



        20           (Pause in proceedings.)                         06:02



        21           THE VIDEOGRAPHER:  We're back on the record.    06:12



        22    The time is 6:12.                                      06:12



        23          Q.   (By Mr. Alsaffar)  Colonel, there's one     06:12



        24    more loop that I wanted to close on the HRVRT team     06:12



        25    because we were talking about it in terms of sort of   06:12
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         1    the various installations or sections of Holloman      06:12



         2    Air Force Base that by at least May 2012, were sort    06:12



         3    of involved in the understanding of the risk of        06:12



         4    violence that Devin Kelley posed.                      06:12



         5          A.   Right.                                      06:12



         6          Q.   And part of that -- part of the reason I    06:12



         7    said that is we -- we certainly, we've gone through    06:12



         8    the Air Force Office of Special Investigation, the     06:13



         9    LRS 49th was aware in June 2011, he was under          06:13



        10    criminal investigation, right, you remember that       06:13



        11    document?                                              06:13



        12          A.   Right.                                      06:13



        13          Q.   Then, of course, the Security Forces was    06:13



        14    specifically investigating him for very serious,       06:13



        15    violent threats --                                     06:13



        16          A.   Correct.                                    06:13



        17          Q.   -- in February 2012.  And then, you         06:13



        18    know, we took you through the -- your own -- the       06:13



        19    LRS's own reprimand letters about assaults and         06:13



        20    violent from April 2012.                               06:13



        21           And then, of course, the -- the team, the       06:13



        22    high risk violence team was put together in May        06:13



        23    2012.                                                  06:13



        24           And as part of that putting together,           06:13



        25    remember we -- I showed you the -- a mandatory         06:13
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         1    manual Air Force instruction about what constitutes    06:13



         2    a team?                                                06:13



         3          A.   Right.                                      06:13



         4          Q.   And part of that was the -- someone from    06:13



         5    the 49th JAG, someone from the 49th squadron           06:13



         6    command, so the LRS?                                   06:13



         7          A.   Right.                                      06:13



         8          Q.   Someone from the Security Forces,           06:13



         9    someone now from family advocacy, as well.  So         06:14



        10    that -- that right there is four different units       06:14



        11    within the Holloman Air Force Base that were put       06:14



        12    together specifically aware that Devin Kelley posed    06:14



        13    a high risk of violence by May 2012, fair?             06:14



        14          A.   Fair.                                       06:14



        15          Q.   Okay.  That's all I was -- that's all I     06:14



        16    was saying.  So now let's go to -- you can put that    06:14



        17    aside.                                                 06:14



        18           Remember when we had talked briefly about the   06:14



        19    CRB team that met back in October 2011 regarding       06:14



        20    Devin -- you don't need to look at it, but that's --   06:14



        21    remember we had that discussion?                       06:14



        22          A.   I do.                                       06:14



        23          Q.   I want to show you another thing related    06:14



        24    to that, Exhibit No. 19.                               06:14



        25           (Deposition Exhibit 19 was marked for
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         1    identification.)                                       06:14



         2          Q.   (By Mr. Alsaffar)  And this is dated May    06:14



         3    17, 2012.  Let me switch you on that -- actually,      06:14



         4    you can have mine.  That's okay.  It makes it easier   06:14



         5    for you.  It makes it easier for you -- dated May      06:14



         6    17, 2012.  It's a memorandum for the 49th LRS          06:15



         7    commander --                                           06:15



         8          A.   Correct.                                    06:15



         9          Q.   -- correct?  And it's about Devin           06:15



        10    Kelley, right?                                         06:15



        11          A.   Right.                                      06:15



        12          Q.   And it's from the 49th MSG/CC, Mission      06:15



        13    Support Group Commander, correct?



        14          A.   Correct.                                    06:15



        15          Q.   All right.  And that is Colonel Cole,       06:15



        16    right?                                                 06:15



        17          A.   Right.  And -- and just again, for          06:15



        18    clarity, it's from -- it's to the LRS commander and    06:15



        19    it's to Airman Kelley.  So we call that an in-turn     06:15



        20    memo.  It goes to one and then the next.               06:15



        21          Q.   Okay.  And, yeah, and we see Devin          06:15



        22    Kelley's signature?                                    06:15



        23          A.   Yep.                                        06:15



        24          Q.   And we also see Commander Marconi from      06:15



        25    the 49th LRS --                                        06:15
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         1          A.   Correct.                                    06:15



         2          Q.   -- as well, signed May 17, 2012, right?     06:15



         3          A.   Yes.                                        06:15



         4          Q.   And this is -- so this is another           06:15



         5    notification that there's been a Central Registry



         6    Board met on May 17th, 2012 --                         06:15



         7          A.   Correct.                                    06:15



         8          Q.   -- right?  To review another incident       06:15



         9    regarding Devin Kelley.  And this allegation --        06:15



        10    remember the first allegation, October 2011 where      06:16



        11    the CRB determined there was probable cause to meet    06:16



        12    the criteria of child maltreatment?  This one was      06:16



        13    for adult maltreatment --                              06:16



        14          A.   Right.                                      06:16



        15          Q.   -- right?                                   06:16



        16          A.   Yep.                                        06:16



        17          Q.   Okay.  And this one was specifically --     06:16



        18    the allegation was emotional and physical              06:16



        19    maltreatment of Tessa Kelley, his wife --              06:16



        20          A.   Yes.                                        06:16



        21          Q.   -- by Devin Kelley?  And the board here     06:16



        22    determined the incident met the criteria for adult     06:16



        23    physical maltreatment, correct?                        06:16



        24          A.   Correct.                                    06:16



        25          Q.   And again, entering the DoD Central
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         1    Registry database, right?



         2          A.   Correct.                                    06:16



         3          Q.   So May 17th, 2012, the CRB, Central         06:16



         4    Registry Board, made that probable-cause               06:16



         5    determination that Devin Kelley met the criteria for   06:16



         6    adult physical maltreatment?                           06:16



         7          A.   Right.                                      06:16



         8          Q.   All right.  And did I ask you, would        06:16



         9    this kind of document, a CRB document, would also go   06:16



        10    into the UIF file or where would it go at the 49th     06:16



        11    LRS?                                                   06:16



        12          A.   So, because the CRB is a                    06:16



        13    nondisciplinary, it's an administrative board, it      06:17



        14    would not go in the members's UIF or in their PIF.     06:17



        15    The commander gives it -- I may be misspeaking         06:17



        16    there.



        17           So the commander has to give a copy to the      06:17



        18    member.  And I don't remember where the other copy     06:17



        19    gets filed.                                            06:17



        20           At the time end of the CRB, the commander       06:17



        21    gets two copies --                                     06:17



        22          Q.   Okay.



        23          A.   -- one to give to the member and one to     06:17



        24    file, and I don't remember where that gets file.       06:17



        25          Q.   Fair.  That's fair.                         06:17
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         1          A.   I don't -- but because it's                 06:17



         2    administrative and not disciplinary, I don't think     06:17



         3    it would go in a UIF.                                  06:17



         4          Q.   Okay.  So, now, let's go a few more         06:17



         5    weeks later, this is a few weeks before you get to     06:17



         6    the base as commander.                                 06:17



         7          A.   Okay.                                       06:17



         8          Q.   I'm going to show you Exhibit 18.           06:17



         9          A.   Okay.



        10          Q.   I'm sorry, it's a little bit out of



        11    order.  And this is -- this is the letter I gave you   06:17



        12    before the break, so you have it.                      06:17



        13           Exhibit 18 is a memorandum from the acting      06:18



        14    commander for 49th LRS, that's Nathan McLeod-Hughes,   06:18



        15    Major Hughes, correct?                                 06:18



        16          A.   Correct.                                    06:18



        17          Q.   And on -- so on June 8th, 2012, Major       06:18



        18    Hughes has put this memorandum together for the 49th   06:18



        19    Wing, Judge Advocate, the 49th Wing Commander,         06:18



        20    right?                                                 06:18



        21          A.   Correct.                                    06:18



        22          Q.   And who -- what is PCRO, if you know?       06:18



        23          A.   I don't.                                    06:18



        24          Q.   Okay.                                       06:18



        25          A.   I'm not familiar with that acryonym.        06:18
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         1          Q.   That's okay.  You are not the first one     06:18



         2    who doesn't know what that is.  We've asked a couple   06:18



         3    of people, so, that's all right.  Don't worry about



         4    it.



         5           Do you know why "IN TURN" is put there; do      06:18



         6    you know?                                              06:18



         7          A.   Yes.  So that means it's going from one     06:18



         8    to the next to the next.                               06:18



         9          Q.   Got it.                                     06:18



        10          A.   So it's going to the judge advocate,        06:18



        11    then the Wing Commander and then PCRO.                 06:18



        12          Q.   Now, this is a -- this is a memorandum      06:18



        13    that the 49th LRS commanders put together approving    06:19



        14    a pretrial confinement of Devin Kelley, June 8,        06:19



        15    2012, correct?                                         06:19



        16          A.   Correct.                                    06:19



        17          Q.   Now, if you go -- let's just skip down      06:19



        18    to No. 3.  Commander Hughes states, "I conclude the    06:19



        19    requirements for pretrial confinement...are met.       06:19



        20    First, I have reasonable grounds to believe the        06:19



        21    following offenses triable by court-martial were       06:19



        22    committed and the confinee committed them"; do you     06:19



        23    see that?                                              06:19



        24          A.   I do.                                       06:19



        25          Q.   And -- and the charged offenses that the    06:19
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         1    Commander Hughes has stated that he has reasonable     06:19



         2    grounds to believe were committed were 1, Article      06:19



         3    86, Absence without leave, June 7, 2012, right?        06:19



         4          A.   Right.                                      06:19



         5          Q.   So, that's being AWOL from the mental       06:19



         6    health facility, right?                                06:19



         7          A.   Yeah.  It seems like those dates            06:19



         8    probably match.                                        06:20



         9          Q.   Okay.



        10          A.   Yep.                                        06:20



        11          Q.   The second charge that Commander Hughes     06:20



        12    has reasonable grounds to believe occurred is          06:20



        13    Article 128, June 9th, 2011, assault on a child,       06:20



        14    right?                                                 06:20



        15          A.   Correct.                                    06:20



        16          Q.   And then he lists 130 -- Article 134,       06:20



        17    Communicating a threat.  And Article 134, Assault --   06:20



        18          A.   Correct.                                    06:20



        19          Q.   Do you see that?                            06:20



        20          A.   Correct.                                    06:20



        21          Q.   So, first, Commander Hughes believes        06:20



        22    that -- or he's stating here he has reasonable         06:20



        23    grounds to believe these offenses were committed,      06:20



        24    which means he has probable cause to believe they      06:20



        25    were committed, right?
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         1          A.   Right.                                      06:20



         2          Q.   So, that's June 8, 2012, the 49th LRS       06:20



         3    commander has probable cause to believe that -- that



         4    these offenses were committed, right?                  06:20



         5          A.   Correct.                                    06:20



         6          Q.   Now, underneath that, he states,            06:20



         7    "Second, I have reasonable grounds to believe          06:20



         8    continued pretrial confinement is necessary because    06:20



         9    it's foreseeable that the confinee will not appear     06:20



        10    at trial, and/or will engage in serious criminal       06:21



        11    misconduct if confinement is not continued,"           06:21



        12    correct?                                               06:21



        13          A.   Correct.                                    06:21



        14          Q.   Commander Hughes here is stating that as    06:21



        15    of June 8th, 2012, the 49th LRS has reasonable         06:21



        16    grounds to believe that Devin Kelley will engage in    06:21



        17    serious criminal misconduct, and that that is why he   06:21



        18    has to be confined in a jail?                          06:21



        19          A.   Correct.                                    06:21



        20           MR. FURMAN:  Objection to form.                 06:21



        21          Q.   (By Mr. Alsaffar)  All right.  So, now,     06:21



        22    at this time, June 8th, 2012, it was foreseeable       06:21



        23    that Devin Kelley was a person that could engage in    06:21



        24    serious criminal misconduct, right?



        25           MR. FURMAN:  Objection to form.
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         1          A.   Can -- can you restate that?                06:21



         2          Q.   (By Mr. Alsaffar)  Yeah.  So June 8th,      06:21



         3    2012, do you agree with the Commander Hughes here      06:21



         4    that -- that it was foreseeable that Devin Kelley      06:21



         5    was a person who could engage or will engage in        06:22



         6    serious criminal misconduct?                           06:22



         7           MR. FURMAN:  Objection to form.                 06:22



         8          A.   So, per the memo on June 8th, Major         06:22



         9    McLeod-Hughes is saying he has reasonable grounds to   06:22



        10    believe that pretrial confinement is necessary         06:22



        11    because he won't appear at trial and/or he will        06:22



        12    engage in criminal misconduct if not confined.         06:22



        13           So, it -- it could be the "or" --               06:22



        14          Q.   (By Mr. Alsaffar)  Um-hum.



        15          A.   -- or it could be the "and," but yes,       06:22



        16    that's what it says on the memo.                       06:22



        17          Q.   Okay.  And do you -- and, you know,         06:22



        18    we've looked through a lot of the evidence so far      06:22



        19    that was available.  And do you have any reason to     06:22



        20    disagree with that assessment of "foreseeable"?        06:22



        21          A.   I don't.                                    06:22



        22          Q.   Okay.  And if you flip the page to the      06:22



        23    second page of -- of the memo, Commander Hughes is     06:22



        24    documenting some more evidence of the kind of          06:22



        25    evidence he's received to believe that he's -- that    06:22
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         1    Devin Kelley is a threat --                            06:22



         2          A.   Okay.



         3          Q.   -- to multiple people, not just a child,    06:23



         4    not just his wife, but to others, as well.  And I      06:23



         5    want to go through those with you and see --           06:23



         6          A.   Okay.                                       06:23



         7          Q.   -- just so that you've seen it.             06:23



         8           So, the first is that in June 2011, he's        06:23



         9    talking about the -- the 11-month-old child was        06:23



        10    taken to the emergency room and the child had been     06:23



        11    vomiting and he'd had a seizure, right?                06:23



        12          A.   Yes.                                        06:23



        13          Q.   There was -- the child was observed to      06:23



        14    have a bruise on the cheek and ear, and x-rays         06:23



        15    revealed a broken clavicle and subdural hematoma,



        16    right?                                                 06:23



        17          A.   Correct.                                    06:23



        18          Q.   And do you know what a "subdural            06:23



        19    hematoma" is?                                          06:23



        20          A.   I think it's a bruise under the skin --     06:23



        21          Q.   It is --



        22          A.   -- or a -- blood pooling under the skin.    06:23



        23          Q.   And -- and what this is -- he had a         06:23



        24    subdural hematoma on his -- on his head, his brain;    06:23



        25    did you know that?  The child did?                     06:23
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         1          A.   I didn't.                                   06:23



         2          Q.   Okay.  And that the medical authorities     06:23



         3    at that time had actually notified -- medical



         4    professionals had notified the authorities of          06:23



         5    suspected child abuse, right?                          06:23



         6          A.   Yes, I see that.                            06:23



         7          Q.   Okay.  And he notes on April 23rd, 2012,    06:23



         8    Commander Hughes notes that "while driving to El       06:24



         9    Paso," Kelley, Devin Kelley "took his gun out of his   06:24



        10    holster and held it against her" -- Tessa              06:24



        11    Kelley's -- "temple, stating 'do you want to die'";    06:24



        12    do you see that?                                       06:24



        13          A.   I do.                                       06:24



        14          Q.   And then a little bit down, April 27th,     06:24



        15    2012, Commander Hughes states, Tessa Kelley's          06:24



        16    "mother contacted the unit concerned for the



        17    physical and emotional safety of her                   06:24



        18    daughter...Kelly (sic) then posted on Facebook that    06:24



        19    this hurts and is going to be so hard and scary.       06:24



        20    But it must be done.  I'm tired of hurting myself      06:24



        21    and others.  Maybe this is my last chance to redeem    06:24



        22    myself for what I've done.  I'm sorry"; do you see     06:24



        23    that?                                                  06:24



        24          A.   I do.                                       06:24



        25          Q.   Then, on that same day, April 27, 2012,     06:24

�

                                                                163





         1    "Kelley confessed in a self-made video to the



         2    assault that occurred regarding his stepchild"; do     06:24



         3    you see that?                                          06:24



         4          A.   I do.                                       06:24



         5          Q.   And then, I showed you this document,       06:24



         6    "following submission of the video confession to Air   06:24



         7    Force Office of Special Investigations" on April 29,   06:24



         8    2012; do you see that?                                 06:24



         9          A.   I do.                                       06:24



        10          Q.   So that -- do you remember that document    06:24



        11    I showed you where your First Sergeant                 06:25



        12    transferred --



        13          A.   I do.



        14          Q.   -- that confession video to AFOSI?          06:25



        15          A.   I do remember that.                         06:25



        16          Q.   All right.  So that's getting --



        17    communicating -- Commander Hughes is also              06:25



        18    communicating that in this memo.                       06:25



        19           Let's go down to No. 5.  Commander Hughes       06:25



        20    states that, "Furthermore, investigation revealed      06:25



        21    that while receiving inpatient mental health care,



        22    the member made several threatening statements that    06:25



        23    if he were picked up by Security Forces that he        06:25



        24    would go for their guns"; do you see that?             06:25



        25          A.   I do.                                       06:25
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         1          Q.   So, there, he's stating that -- all         06:25



         2    right, we also know that Devin Kelley is now           06:25



         3    threatening Security Forces if they come for him,      06:25



         4    and specifically going for the Security Forces'        06:25



         5    guns, too --                                           06:25



         6          A.   Correct.                                    06:25



         7          Q.   -- right?  Additionally, on June 7,         06:25



         8    2012, Kelley contacted Holloman Air Force Base         06:25



         9    Exchange and entered into an agreement to purchase a   06:25



        10    9 millimeter handgun; do you see that?                 06:25



        11          A.   I do.                                       06:25



        12          Q.   So this is when he's in a men- -- the       06:25



        13    day he's in a mental facility, the day he escapes



        14    the mental facility, he's trying to arrange for the    06:26



        15    actual purchase of a gun from the Holloman Air Force   06:26



        16    Base Exchange, right?                                  06:26



        17          A.   I see that.                                 06:26



        18          Q.   And do you remember when I showed you       06:26



        19    earlier the two forms where he actually purchased      06:26



        20    two guns in 2012 from that very same Holloman Air      06:26



        21    Force Base Exchange, right?                            06:26



        22          A.   Correct.                                    06:26



        23          Q.   All right.  So, he knew how to get guns     06:26



        24    from that Holloman Exchange, right?                    06:26



        25          A.   Right.                                      06:26
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         1          Q.   All right.  Later that night, Kelley        06:26



         2    climbed a fence and left the mental facility without   06:26



         3    authorization.



         4           You have no reason -- you see no evidence to    06:26



         5    disagree that he left that facility without            06:26



         6    authorization; is that fair?                           06:26



         7          A.   That's fair.                                06:26



         8          Q.   Okay.  An examination of the computer he    06:26



         9    had been using at the facility revealed that Kelley    06:26



        10    searched for a map to the bus station, as well as      06:26



        11    conducted research on the purchases of -- of weapons   06:26



        12    and body armor.                                        06:26



        13           And I showed you that documentation earlier,    06:26



        14    as well; do you remember that?                         06:26



        15          A.   You did.                                    06:26



        16          Q.   Okay.



        17          A.   I remember.                                 06:26



        18          Q.   Yeah.  And so this is getting               06:26



        19    communicated.  So now we know Commander Hughes at      06:26



        20    the LRS, the 49th LRS is also aware of all this        06:26



        21    information.



        22           And he's putting in here his support, his       06:27



        23    statement that it's foreseeable, this is a very        06:27



        24    dangerous person?                                      06:27



        25          A.   Right.                                      06:27
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         1          Q.   Right?  Okay.  Paragraph 6, he says --      06:27



         2    Commander Hughes says, The course of conduct by        06:27



         3    Kelley leads me to conclude that he will continue to   06:27



         4    engage in serious criminal conduct if not confined.    06:27



         5           So -- so here, Commander Hughes is saying       06:27



         6    unless he's in jail, he's going to commit continued    06:27



         7    serious conduct -- criminal conduct, right?            06:27



         8          A.   Right.                                      06:27



         9          Q.   And -- and so, the 49th LRS at Holloman     06:27



        10    Air Force Base on June 2012 was certainly aware        06:27



        11    that -- that Devin Kelley is -- has probable cause     06:27



        12    to believe that he's a threat for serious violence     06:27



        13    with weapons, right --                                 06:27



        14          A.   Right.                                      06:27



        15          Q.   Okay.  Is that -- do you agree with         06:27



        16    that?                                                  06:27



        17          A.   I agree.                                    06:27



        18          Q.   Okay.  Let me show you -- let's move on     06:27



        19    to -- a little bit after -- well, let's, actually,     06:28



        20    jump -- jump ahead a little bit, if we could.          06:28



        21           You -- you had June 30th, 2012, now, you        06:28



        22    arrived as the commander of the 49th LRS at Holloman   06:28



        23    Air Force Base, right?                                 06:28



        24          A.   Correct.                                    06:28



        25          Q.   And you remember earlier when we were --    06:28
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         1    you were describing to me the charge sheet?            06:28



         2          A.   Yes.                                        06:28



         3          Q.   Okay.                                       06:28



         4           (Deposition Exhibit 20 was marked for



         5    identification.)



         6          Q.   (By Mr. Alsaffar)  I'm going to hand you    06:29



         7    Exhibit No. 20.  And Exhibit No. 20 is a charge        06:29



         8    sheet with your signature from July 26, 2012,          06:29



         9    related to Devin Kelley.                               06:29



        10           But can you please look that over quickly and   06:29



        11    confirm that that's your signature and I've            06:29



        12    described it accurately?                               06:29



        13          A.   You have and it is.                         06:29



        14          Q.   Okay.  So you were, earlier describing      06:29



        15    for us that -- and this is Bates numbered 15086 --     06:29



        16    you were earlier describing that you were given this   06:29



        17    charge sheet to go meet personally with Devin Kelley   06:29



        18    in order to read him the charges specifically          06:29



        19    against him; is that right?                            06:29



        20          A.   Correct.                                    06:29



        21          Q.   Is this what you had with you -- what       06:30



        22    you would have had with you when you met with Devin    06:30



        23    Kelley?



        24          A.   It would have been.                         06:30



        25          Q.   Okay.  Would it -- do you think it was      06:30
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         1    on this date, as well, is that --                      06:30



         2          A.   I -- absolutely.  I have no reason to       06:30



         3    think it was on a different date.                      06:30



         4          Q.   Okay.  And it'd be fine if it was.  I       06:30



         5    don't know if maybe it was the charge was actually     06:30



         6    set -- signed on July 26 --                            06:30



         7          A.   Yes --



         8          Q.   -- maybe you went a couple days later --    06:30



         9          A.   Right --



        10          Q.   -- or, if you did, I just don't know.       06:30



        11          A.   I think it's reasonable to believe that     06:30



        12    that's when I read the charge sheet to him.            06:30



        13          Q.   Okay.  So this is July 26, 2012.  So        06:30



        14    this charge sheet, this document that we're looking    06:30



        15    at, Exhibit No. 20, is -- certainly, by this point,    06:30



        16    we also -- this is another instance where we -- we     06:30



        17    know that the Air Force at this point had probable     06:30



        18    cause to believe that he committed these offenses,     06:30



        19    that they actually now have indicted him for?          06:30



        20          A.   Correct.                                    06:30



        21          Q.   Okay.  And the other thing I wanted --      06:30



        22    and that's your signature both on the first page and   06:30



        23    the back page?                                         06:30



        24          A.   Yes, sir, it is.                            06:30



        25          Q.   It is, okay.  And the charges here that     06:30
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         1    there was probable cause to believe that he            06:31



         2    committed assault on his wife and assault on a minor   06:31



         3    child, correct?                                        06:31



         4          A.   Correct.                                    06:31



         5          Q.   Article 128 violations?                     06:31



         6          A.   Yes.                                        06:31



         7          Q.   Okay.  And I'm not going to read through    06:31



         8    the whole thing; that's not the purpose of it.         06:31



         9           Let me show you a different -- the next         06:31



        10    document.                                              06:31



        11           (Deposition Exhibit 21 was marked for



        12    identification.)



        13           MR. FURMAN:  This one here (indicating)?



        14           MR. ALSAFFAR:  No, you got it.  This is         06:31



        15    yours.                                                 06:31



        16           MR. FURMAN:  Oh, it says August 15th.



        17           MR. ALSAFFAR:  Oh, no, no, no.  You're right.   06:31



        18    I gave you the wrong one.  So, this is the one --      06:31



        19    the first I should have gave you is this.  So take     06:31



        20    it.  And then here's the August one.                   06:31



        21           MR. FURMAN:  Thank you.                         06:32



        22           MR. ALSAFFAR:  All right.                       06:32



        23          Q.   (By Mr. Alsaffar)  I'm handing you          06:32



        24    Exhibit No. 21.  And I -- and Exhibit No. 21 is also   06:32



        25    a charge sheet; is that correct?                       06:32
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         1          A.   That is correct.                            06:32



         2          Q.   And this is dated, actually, August 15,     06:32



         3    2012?                                                  06:32



         4          A.   That is correct.                            06:32



         5          Q.   Related to Devin Kelley, correct?           06:32



         6          A.   Yes, sir.                                   06:32



         7          Q.   Now -- so would this mean that you would    06:32



         8    have also visited with him about this charge, as       06:32



         9    well?                                                  06:32



        10          A.   I would think so, but I don't remember      06:32



        11    it.                                                    06:32



        12          Q.   Okay.                                       06:32



        13          A.   I don't remember visiting twice to --       06:32



        14    per charges, but I would think I would have.           06:32



        15          Q.   Okay.  And -- and that's okay.  I know      06:32



        16    it was years ago.  But this charge sheet is            06:32



        17    indicating an additional Article 128 charge of         06:32



        18    assault, against Devin Kelley; correct?                06:32



        19          A.   That's correct.                             06:32



        20          Q.   So this is a separate charge of assault     06:32



        21    on Tessa Kelley his wife with a dangerous weapon, to   06:32



        22    wit, a loaded firearm, right?                          06:33



        23          A.   That's correct.                             06:33



        24          Q.   All right.  So this would be in             06:33



        25    August 15, 2012, you would be presenting this charge   06:33
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         1    to Devin Kelley -- this additional charge to           06:33



         2    Devin -- Devin Kelley, correct?                        06:33



         3          A.   That's correct.                             06:33



         4          Q.   All right.  And so this would have          06:33



         5    been -- by this time, as well, August 15, 2012,        06:33



         6    probable cause, Air Force knew they had probable       06:33



         7    cause to believe that Devin Kelley had committed       06:33



         8    this additional assault charge because they had        06:33



         9    indicted him for it?                                   06:33



        10          A.   Right.                                      06:33



        11          Q.   Okay.                                       06:33



        12          A.   And I -- I just noticed, there's a          06:33



        13    second page.                                           06:33



        14          Q.   Right.                                      06:33



        15          A.   That's weird, though.  It's dated --        06:33



        16    this is Patricia Encarnacion saying that she served    06:33



        17    it.  So maybe I didn't, but absolutely, this is an     06:33



        18    additional charge being added to the court-martial.    06:33



        19          Q.   Okay.  And regardless of who actually       06:33



        20    served --                                              06:33



        21          A.   Right.                                      06:33



        22          Q.   -- Devin Kelley on it, you're -- that's     06:33



        23    your signature on the front and back --                06:34



        24          A.   Yes, sir.                                   06:34



        25          Q.   -- August 15, 2012, indicating that, we     06:34
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         1    know also in this time the Air Force had probable      06:34



         2    cause to believe he committed this assault on this     06:34



         3    date, right?                                           06:34



         4          A.   Yes, sir.                                   06:34



         5          Q.   Okay.  So that's all I wanted to know       06:34



         6    about that.                                            06:34



         7           All right.  Where would -- where would the      06:34



         8    charge sheet have been filed in the 49th LRS?          06:34



         9          A.   I don't think it would be.                  06:34



        10          Q.   Okay.



        11          A.   So I think it would be on file with the     06:34



        12    judge advocate office as part of the court-martial     06:34



        13    documents.                                             06:34



        14          Q.   All right.  Would the Security Forces or    06:34



        15    Air Force OSI have been also informed of the           06:34



        16    official charge sheet indictments, as well, or do      06:34



        17    you know?                                              06:34



        18          A.   I don't know.                               06:34



        19          Q.   Okay.



        20          A.   My -- my estimation is likely not.          06:34



        21    Their -- their information is being fed to the judge   06:34



        22    advocate to develop the additional charges.            06:34



        23          Q.   Um-hum.                                     06:34



        24          A.   I can't see why the judge advocate would    06:34



        25    go back to them with, Hey, we -- these are the         06:35
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         1    additional charges.                                    06:35



         2          Q.   Right.                                      06:35



         3          A.   But I don't know.                           06:35



         4          Q.   Okay.  And I want to show you...            06:35



         5           (Deposition Exhibit 22 was marked for



         6    identification.)                                       06:35



         7          Q.   (By Mr. Alsaffar)  I'm showing you          06:35



         8    Exhibit No. 22.                                        06:35



         9          A.   Okay.                                       06:35



        10          Q.   And Exhibit No. 22 is what's called the     06:35



        11    Air Force 1359 Report of Result of Trial.  You --      06:35



        12    you recognize that, correct?                           06:35



        13          A.   I do.                                       06:35



        14          Q.   And what this is, is this is the form       06:35



        15    that the Air Force uses to notify -- notify the        06:35



        16    convicted person's command that this person has been   06:35



        17    convicted of a crime?                                  06:35



        18          A.   Correct.                                    06:35



        19          Q.   And this Report of Result of Trial is       06:35



        20    dated November 7, 2012, right?                         06:35



        21          A.   Yes.                                        06:36



        22          Q.   And this is addressed to your command,      06:36



        23    the 49 LRS commander, right?                           06:36



        24          A.   Correct.                                    06:36



        25          Q.   And that's your address, your command       06:36
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         1    building address, correct?                             06:36



         2          A.   Yes, sir.                                   06:36



         3          Q.   And so, this would have been actually       06:36



         4    sent to you?                                           06:36



         5          A.   Correct.                                    06:36



         6          Q.   You were the commander of the 49th LRS      06:36



         7    at the time this conviction report was sent,           06:36



         8    correct?                                               06:36



         9          A.   Correct.                                    06:36



        10          Q.   All right.  And he -- this is notifying     06:36



        11    you as the commander of Devin Kelley that he's been    06:36



        12    convicted of -- of these two assault charges --        06:36



        13          A.   Correct.                                    06:36



        14          Q.   -- right?  All right.  And if you look      06:36



        15    at the bottom, you see the distribution list, the      06:36



        16    bottom left?                                           06:36



        17          A.   I do.                                       06:36



        18          Q.   And this is also a Report of Result of      06:36



        19    Trial that's been distributed to your highest level    06:36



        20    of command, ACC, right?                                06:36



        21          A.   Right.                                      06:36



        22          Q.   The next highest level, 12th Air Force      06:36



        23    Command, right?                                        06:36



        24          A.   Correct.                                    06:36



        25          Q.   And the next level highest -- the next      06:36
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         1    level command is still over your command, which is     06:36



         2    the 49th Wing Command, right?                          06:36



         3          A.   Right.                                      06:37



         4          Q.   The 49th Mission Group Command, as well,    06:37



         5    has been informed?                                     06:37



         6          A.   Yeah.  So, it's interesting.  That's        06:37



         7    says MDG.  That's the medical group.                   06:37



         8          Q.   Oh, okay.



         9          A.   I'm assuming that's a typo and that         06:37



        10    should have been MSG, Mission Support Group.           06:37



        11          Q.   You know what's funny is I read it as       06:37



        12    MSG just now --                                        06:37



        13          A.   Right.



        14          Q.   -- because I just expected that to be --



        15          A.   Yeah.



        16          Q.   -- what it was.  So you're right, it        06:37



        17    says MDG.  So -- but it was also sent to the 49th      06:37



        18    FSS, do you remember, that's the group we talked       06:37



        19    about earlier, Force Support, right?                   06:37



        20          A.   (Inaudible.)                                06:37



        21           MADAM COURT REPORTER:  I'm sorry?



        22           THE DEPONENT:  Force Support Squadron.          06:37



        23          Q.   (By Mr. Alsaffar)  And I don't want to      06:37



        24    go through each one of them, but it's also -- this     06:37



        25    was also in addition to being sent to those others     06:37
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         1    we've identified, was also sent to the 49th Security   06:37



         2    Forces and the Air Force OSI Detachment 225, as        06:37



         3    well?                                                  06:37



         4          A.   Correct.                                    06:37



         5          Q.   So all of those folks listed, including



         6    your command, were notified on November 7, 2012,       06:37



         7    that he's been convicted of two assault charges?       06:37



         8          A.   Correct.                                    06:37



         9          Q.   All right.  Now, at this point in time,     06:37



        10    did you get any communication from anybody from the    06:38



        11    Air Force, whether it was the Security Forces,         06:38



        12    AFOSI, your command above you, your command directly   06:38



        13    below you that Devin Kelley's fingerprints and his     06:38



        14    conviction now, that you know he's been convicted,     06:38



        15    needed to be reported to the FBI?                      06:38



        16          A.   I did not.                                  06:38



        17          Q.   Okay.  Now, at this point, he's a           06:38



        18    convicted felon, Devin Kelley is, right?               06:38



        19          A.   Correct.                                    06:38



        20          Q.   Okay.  Now -- now, you -- we talked         06:38



        21    about the law earlier, but -- but your understanding   06:38



        22    is a convicted felon, these type of felons, so         06:38



        23    domestic violence and child abuse, are reported to     06:38



        24    the FBI so that they cannot legally obtain firearms;   06:38



        25    you understand that, right?                            06:38
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         1          A.   Yes.                                        06:39



         2          Q.   So the -- so when a government agency       06:39



         3    actually fails to report this criminal-conviction      06:39



         4    data on felons, dangerous felons, like Devin Kelley,   06:39



         5    that's unnecessarily exposing the public to a -- an    06:39



         6    increased risk of harm, isn't it?                      06:39



         7           MR. FURMAN:  Objection to form; you can         06:39



         8    answer.                                                06:39



         9          A.   I would agree, yes.                         06:39



        10          Q.   (By Mr. Alsaffar)  Okay.  And -- and the    06:39



        11    reason is that what we're doing here is we know we     06:39



        12    have a convicted felon who shouldn't get firearms,     06:39



        13    so we need to prevent him from getting firearms        06:39



        14    legally --                                             06:39



        15          A.   Right.                                      06:39



        16          Q.   -- right?  Okay.  And, in -- in             06:39



        17    particular with Devin Kelley, not only was he a        06:39



        18    convicted felon who -- who had a felony that should    06:39



        19    prevent him from legally obtaining firearms, but the   06:39



        20    Air Force also knew by the time of his conviction      06:39



        21    that he was also a convicted felon, he had a           06:39



        22    particular -- a particular habit of threatening gun    06:39



        23    violence and mass-shooting violence, right?            06:39



        24           MR. FURMAN:  Objection to form; you can         06:39



        25    answer.                                                06:40
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         1          A.   So, yes, there's -- there's clearly         06:40



         2    evidence that he had made those kind of                06:40



         3    mass-shooting threats.                                 06:40



         4          Q.   (By Mr. Alsaffar)  Right.  And so, by       06:40



         5    November 11 -- November 2012, the Air Force -- and     06:40



         6    all the commands that are listed here were aware       06:40



         7    that, not only is he a convicted felon and the type    06:40



         8    of charges which should prevent him from legally       06:40



         9    buying a firearm, but this particular person, Devin    06:40



        10    Kelley, has also made several forms of threats of      06:40



        11    gun violence and mass-shooting gun violence prior to   06:40



        12    the conviction, right?                                 06:40



        13          A.   Correct.                                    06:40



        14          Q.   Okay.  And I think that you had told us     06:40



        15    a little bit earlier about the sort of after his       06:40



        16    conviction -- after his sentence was -- was ended      06:40



        17    and your meeting with him.                             06:40



        18           Can you tell me where you met with Devin        06:40



        19    Kelley, like, specifically the building or the area?   06:40



        20          A.   So, it was in my office.                    06:40



        21          Q.   Where -- where's your office?               06:40



        22          A.   So, I don't remember, but I'm -- I'm        06:40



        23    assuming this is correct.  280 Delaware Avenue.        06:40



        24          Q.   Okay.



        25          A.   Building 310.  Building 310 does ring a     06:41
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         1    bell.  So my office is right there on Holloman.        06:41



         2          Q.   And I just want to put a button on this     06:41



         3    sort of communication so that I'm -- I -- so that we   06:41



         4    all know --                                            06:41



         5          A.   Okay.                                       06:41



         6          Q.   -- how that communication or how it was     06:41



         7    going about -- about his conviction.  So let me do     06:41



         8    that real quickly.                                     06:41



         9           When you met with him in person in your         06:41



        10    office at the 49th LRS after he served his time --     06:41



        11          A.   Yes, sir.                                   06:41



        12          Q.   -- so I guess this would have been          06:41



        13    sometime end of March, early April 2013, right?        06:41



        14          A.   Correct.                                    06:41



        15          Q.   Did you -- did you have a discuss with      06:41



        16    him about him not being allowed to purchase            06:41



        17    firearms?                                              06:41



        18          A.   I don't know how to I ended that            06:41



        19    discussion.                                            06:41



        20          Q.   Did you have a discussion with him, and     06:41



        21    specifically -- or even generally -- about his --      06:41



        22    his exhibited propensity to make gun-violence          06:41



        23    threats to people?                                     06:42



        24           MR. FURMAN:  Objection to form; you can         06:42



        25    answer.                                                06:42

�

                                                                180





         1          A.   No.  So, as I stated earlier, what I        06:42



         2    remember telling him was, Look, you've paid your       06:42



         3    debt to society.                                       06:42



         4          Q.   (By Mr. Alsaffar)  Um-hum.



         5          A.   And now you can go make something of        06:42



         6    yourself.  But, you know, it's up to you to go do      06:42



         7    that.  That's what I remember telling him.             06:42



         8          Q.   Okay.  So you don't remember                06:42



         9    specifically having any kind of conversation about     06:42



        10    his prior threats to people to commit gun violence     06:42



        11    or his status of -- of obtaining weapons or whether    06:42



        12    he could obtain weapons, none of that was discussed?   06:42



        13          A.   No, sir.                                    06:42



        14          Q.   Okay.                                       06:42



        15           (Deposition Exhibit 23 was marked for



        16    identification.)                                       06:43



        17          Q.   Okay.  During -- about this time frame,     06:43



        18    and I think this is one of the documents you           06:43



        19    specifically reviewed prior to your deposition, but    06:43



        20    I want to show you Exhibit No. 23 --                   06:43



        21          A.   Okay.                                       06:43



        22          Q.   -- which is Bates 13324.                    06:43



        23          A.   Yes, sir.                                   06:43



        24          Q.   So, this is about a week before -- a        06:43



        25    week or so before you meet with Devin Kelley upon      06:43
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         1    his release from jail, correct?                        06:43



         2          A.   Yes, sir.                                   06:43



         3          Q.   And it's March 22, 2013.  You sent this     06:43



         4    memo to the Security Forces Division, correct?         06:43



         5          A.   Right.                                      06:43



         6          Q.   And can you tell me what it says,           06:43



         7    memo -- Memorandum SFS/S5/AV.  Can you tell me what    06:43



         8    the "S5/AV" is?                                        06:43



         9          A.   So, that is a section within the            06:43



        10    Security Forces Squadron.                              06:43



        11          Q.   Okay.                                       06:43



        12          A.   And I can't recall what "the S5," what      06:43



        13    that translates to --                                  06:44



        14          Q.   Um-hum.



        15          A.   -- but that is a section within the         06:44



        16    Security Forces Squadron.                              06:44



        17          Q.   Okay.  So this is -- and just so the        06:44



        18    record's clear, you're sending this memorandum to



        19    the 49th Security Forces Squadron at Holloman Air      06:44



        20    Force Base?                                            06:44



        21          A.   Right, yeah, to a -- to a specific unit     06:44



        22    within that squadron.                                  06:44



        23          Q.   And the subject is "Conditional Barment     06:44



        24    Request for Devin Kelley," right?                      06:44



        25          A.   Yes, sir.                                   06:44

�

                                                                182





         1          Q.   And I didn't -- I didn't even point this    06:44



         2    out.  This is a memo you wrote and that's your         06:44



         3    signature at the bottom, Robert Bearden, Commander,    06:44



         4    49th LRS, right?                                       06:44



         5          A.   So, I -- I signed it.  I'm pretty sure      06:44



         6    my First Sergeant wrote it for me --



         7          Q.   Okay.



         8          A.   -- but yes, that is my signature; it's      06:44



         9    my memo.                                               06:44



        10          Q.   Okay.  And -- and you were -- you were      06:44



        11    agreeing with the content of this by signing it?       06:44



        12          A.   Correct.                                    06:44



        13          Q.   Okay.  Can you tell me first what a         06:44



        14    "conditional barment request" means?                   06:44



        15          A.   So, you know, we have the authority to      06:44



        16    bar individuals from the base.                         06:44



        17          Q.   Um-hum.                                     06:44



        18          A.   And so, what I'm asking for here is that    06:44



        19    essentially that he be barred from the base with a     06:45



        20    very unique, discrete exception to be on the base to   06:45



        21    be out-processed.                                      06:45



        22          Q.   Okay.  Okay.  And -- and are you asking     06:45



        23    for barment for an indefinite period of time here,     06:45



        24    other than the -- the carved-out out-processing --     06:45



        25          A.   Right.                                      06:45
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         1          Q.   -- exception?                               06:45



         2          A.   Yes, essentially.  So, what -- what I've    06:45



         3    got in mind is when they -- when a member is finally   06:45



         4    out-processed --



         5          Q.   Um-hum.



         6          A.   -- their ID card is taken.  And then        06:45



         7    they can't get access to the installation when we're   06:45



         8    checking ID cards.  And so, by conducting the          06:45



         9    barment, then after he's got -- no longer has an ID    06:45



        10    card --                                                06:45



        11          Q.   Yeah.



        12          A.   -- what -- what I'm looking for here is



        13    that the Security Forces has his name on file to       06:45



        14    keep him off the base at the gate.                     06:46



        15          Q.   Okay.                                       06:46



        16          A.   Because of the threats he previously        06:46



        17    made against leadership.                               06:46



        18          Q.   All right.  And -- and, to that point,      06:46



        19    is there -- is there an end date to this, meaning,     06:46



        20    are you saying, Hey, in a year we can -- or is this    06:46



        21    indefinite until you withdraw it or the position --    06:46



        22    the person in your position withdraws it?              06:46



        23          A.   I -- I don't designate an end date in       06:46



        24    this.                                                  06:46



        25          Q.   And that's why I'm asking.                  06:46
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         1          A.   Yeah.  So -- and what I don't know is       06:46



         2    within the Security Forces, how long they keep         06:46



         3    something like that on file and on -- on the record.   06:46



         4           The important thing, in my mind at the time,    06:46



         5    though, was I didn't want him having access to the     06:46



         6    base until I knew that they -- we had out-processed    06:46



         7    him, got his ID card away from him so he couldn't      06:46



         8    get back on.                                           06:46



         9          Q.   Is it fair to say that, at this point,      06:46



        10    what you're trying to do is protect the people         06:46



        11    inside the base from Devin Kelley?                     06:46



        12          A.   Yes.  Specifically, because he had          06:46



        13    threatened to shoot squadron leadership, I felt like   06:47



        14    we needed some extra protection.                       06:47



        15          Q.   Okay.  Would -- do you think it -- do       06:47



        16    you think it's been fair also for the public to also   06:47



        17    have been protected from Devin Kelley, not just        06:47



        18    people inside the base, but people outside the base?   06:47



        19          A.   So --                                       06:47



        20          Q.   And I'm not -- let me link -- let me        06:47



        21    withdraw that and make sure you understand --          06:47



        22          A.   Okay.



        23          Q.   -- what I'm getting at here, because I      06:47



        24    understand you don't have any authority to tell        06:47



        25    folks outside your base what to do.  I don't --        06:47
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         1          A.   Right.                                      06:47



         2          Q.   -- and I understand that.  And I know       06:47



         3    what you're doing here is you have the ability to      06:47



         4    protect your people on the base from Devin Kelley      06:47



         5    and so you're doing that here, right?                  06:47



         6          A.   Right.                                      06:47



         7          Q.   Okay.  So what -- what I'm asking is, is    06:47



         8    that you-all are certainly aware that he's --          06:47



         9    he's -- he is posing a specific threat to people       06:47



        10    inside Holloman Air Force Base at this time,           06:47



        11    correct, March 2013?                                   06:47



        12          A.   So, I'm certainly, at this time, I'm        06:47



        13    concerned that because of threats he's previously      06:48



        14    made.                                                  06:48



        15          Q.   Yep.                                        06:48



        16          A.   But I think, kind of to your point, you     06:48



        17    know, where my mind's at, as a commander here is,      06:48



        18    I've got an airman that has been convicted and



        19    served his time --                                     06:48



        20          Q.   Sure.



        21          A.   -- so he's paid his debt to society, but    06:48



        22    he had previously threatened unit leadership.  And     06:48



        23    I -- and you kind of illustrated it, you know, I       06:48



        24    have to look at the fact that he's -- he's paid        06:48



        25    his -- his debt to society, so by the law, you know,   06:48
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         1    he's free to go now.                                   06:48



         2          Q.   Yeah.                                       06:48



         3          A.   So my focus is that he's previously made    06:48



         4    threats to our team, our leadership, and I'm trying    06:48



         5    to protect them.                                       06:48



         6          Q.   Right.  So even though he had served his    06:48



         7    debt to society --                                     06:48



         8          A.   Right.                                      06:48



         9          Q.   -- by law, he's free to go and he's         06:48



        10    free -- free to run --                                 06:48



        11          A.   Right.                                      06:48



        12          Q.   -- in public, you still felt it was         06:48



        13    necessary that he should not be free, and not even     06:48



        14    be allowed on base because you felt he still posed a   06:48



        15    threat to people on base?                              06:48



        16          A.   Because he had threatened them              06:48



        17    specifically in the past.                              06:49



        18          Q.   Right.  So, that's the reason, but he --    06:49



        19    that's -- that's why, but you agree to that, that      06:49



        20    you still, in March 2013, despite the fact that you    06:49



        21    felt he served his debt to society --                  06:49



        22          A.   Right.                                      06:49



        23          Q.   -- that he -- he still shouldn't be         06:49



        24    allowed on the base because he was a threat to         06:49



        25    people on base, right?                                 06:49
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         1          A.   He had threatened those folks on base.      06:49



         2          Q.   Now -- and you mentioned in this memo       06:49



         3    that, specifically, that he not only threatened to     06:49



         4    kill his leadership, he had threatened repeatedly to   06:49



         5    kill his leadership?                                   06:49



         6          A.   Correct.                                    06:49



         7          Q.   And go -- also you state a little           06:49



         8    farther down that -- I -- you state that, "What they   06:49



         9    found was alarming," and you're referring to what he   06:49



        10    was doing while he was in a mental institution?



        11          A.   Right.                                      06:49



        12          Q.   "He was searching the Internet for body     06:49



        13    armor and guerilla tactics"; do you see that?          06:49



        14          A.   Yes, sir.                                   06:49



        15          Q.   Okay.  And now, when we're talking about    06:49



        16    searching for weapons, threatening to kill             06:49



        17    leadership, searching for body armor, and now



        18    guerilla tactics, body armor and guerilla tactics,     06:49



        19    weapons, we're all -- this is putting a very           06:49



        20    specific picture of mass-shooting-type conduct; fair   06:50



        21    to say?                                                06:50



        22           MR. FURMAN:  Objection to form.                 06:50



        23          A.   I think that's a fair characterization      06:50



        24    of it.                                                 06:50



        25          Q.   (By Mr. Alsaffar)  Okay.  And you were      06:50
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         1    worried about that?                                    06:50



         2          A.   Correct.                                    06:50



         3          Q.   Okay.  And you state that you               06:50



         4    "communicated my concerns" --  sorry, Paragraph 3.     06:50



         5    "I have communicated my concerns to the SFS/" --       06:50



         6    command, "CC," which is the Security Forces            06:50



         7    Commander, Lieutenant Colonel Boyd?



         8           (Mr. Demerath left the deposition room.)



         9          A.   Correct.



        10          Q.   (By Mr. Alsaffar)  "and he will be



        11    providing the unit an armed escort during his          06:50



        12    out-processing."  Okay.                                06:50



        13           So you specifically communicated this concern   06:50



        14    you had about the threat Devin Kelley put -- posed     06:50



        15    in March 2013 to the Security Forces Commander Boyd,   06:50



        16    right?                                                 06:50



        17          A.   I asked him for an armed escort.            06:50



        18          Q.   So my statement is correct, you             06:50



        19    specifically -- you specifically, according to this



        20    memo, communicated those concerns directly to the



        21    Security Forces commander that you had concerns that   06:50



        22    Devin Kelley still posed a threat --                   06:51



        23          A.   Right.                                      06:51



        24          Q.   -- correct?



        25          A.   Right.                                      06:51
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         1          Q.   Okay.  And did you get -- you did get       06:51



         2    that escort from the Security Forces?                  06:51



         3          A.   I did.                                      06:51



         4          Q.   All right.  Now, you -- you had             06:51



         5    mentioned about two minutes ago -- and we're getting   06:51



         6    close -- while you were explaining this -- the         06:51



         7    various threats and then sort of the vis-à-vis, the    06:51



         8    public versus the Holloman Air Force Base.             06:51



         9          A.   Right.                                      06:51



        10          Q.   I believe you mentioned that, you know,     06:51



        11    you weren't -- at that point, at least, you weren't    06:51



        12    aware of any threats he was making after he was        06:51



        13    convicted and up to point where he was being           06:51



        14    released, fair?                                        06:51



        15          A.   Well, I wasn't aware of any additional      06:51



        16    threats.                                               06:51



        17          Q.   Okay.  Now, were you made aware that he     06:51



        18    made specific threats to former leadership after he    06:51



        19    was released, after he served his prison time, that    06:51



        20    he was making death threats to --                      06:51



        21          A.   No --                                       06:51



        22          Q.   -- leaders?                                 06:51



        23          A.   -- so, prior to his return from Mira Mar    06:51



        24    is when Sergeant Wolfe said, Hey, sir, you know,       06:51



        25    this airman previously threatened leadership --        06:52
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         1          Q.   Yeah.



         2          A.   -- you know, and specifically to, you       06:52



         3    know, to shoot leadership.  We might ought to do       06:52



         4    something, you know, as an extra measure of security   06:52



         5    during his out-processing.                             06:52



         6          Q.   Okay.  Now -- so, my question was I -- I    06:52



         7    think what I was asking you is whether or not you      06:52



         8    were aware -- and -- and it's been -- it's been        06:52



         9    testified to and it's part of this investigation --    06:52



        10    that -- that Devin Kelley actually had made specific   06:52



        11    death threats to former Holloman Air Force Base        06:52



        12    supervisors of his well after he was out-processed     06:52



        13    and released to the community?                         06:52



        14          A.   I was not aware of that.                    06:52



        15          Q.   Nobody told you about that?                 06:52



        16          A.   No.                                         06:52



        17          Q.   You remember --                             06:52



        18          A.   So you're --                                06:52



        19          Q.   Go ahead.  Go ahead.



        20          A.   -- just for -- so I understand.             06:52



        21          Q.   Sure.                                       06:52



        22          A.   So you're saying that after he              06:52



        23    out-processed, he continued to make threats against    06:53



        24    folks back at Holloman?                                06:53



        25          Q.   Yes.                                        06:53
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         1          A.   If I was -- if I was aware of that, I       06:53



         2    don't remember it.                                     06:53



         3          Q.   Okay.  Okay.  And I'm -- imagine that       06:53



         4    would be something you'd remember.                     06:53



         5           MR. FURMAN:  I'm going to object.  I believe    06:53



         6    it's one threat.                                       06:53



         7           MR. ALSAFFAR:  That's more than enough.         06:53



         8    We're probably on threats 20 now.



         9          Q.   (By Mr. Alsaffar)  Let -- let's -- I



        10    think it was actually more than one threat.  And       06:53



        11    I'll -- actually, I know it was --                     06:53



        12          A.   Okay.



        13          Q.   -- but the reason I'm asking, is I'm        06:53



        14    simply asking for your knowledge --                    06:53



        15          A.   Right.



        16          Q.   -- if you don't know, you don't know.       06:53



        17          A.   If I was aware of it, I don't remember.     06:53



        18          Q.   Okay.  Did -- did you know -- do you        06:53



        19    remember Valorie Rose, the supervisor where he used    06:53



        20    that really harsh language to her and the letter of    06:53



        21    reprimand?                                             06:53



        22          A.   Right.  I remember you showing me.  I       06:53



        23    don't remember the individual.                         06:53



        24          Q.   That's okay.  So did anyone at Holloman     06:53



        25    Air Force Base or anyone in the Air Force inform you   06:53
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         1    that in 2016, that Devin Kelley had reached out to     06:53



         2    her personally through Facebook to -- and threatened   06:53



         3    to kill her?                                           06:53



         4          A.   No, no one made me aware of that.           06:53



         5          Q.   And did -- did they make you aware that     06:54



         6    he had actually threatened to kill her in that time    06:54



         7    frame more than one time?                              06:54



         8          A.   No.                                         06:54



         9          Q.   Okay.  And I -- it sounds like you don't    06:54



        10    know who Valorie Rowe is --                            06:54



        11          A.   Right.



        12          Q.   -- at the 49th LRS --                       06:54



        13          A.   If I saw a picture of her, I might          06:54



        14    remember her.                                          06:54



        15          Q.   Okay.  That's okay.  That's okay.  I        06:54



        16    know there was a lot of people there.                  06:54



        17          A.   500 in the squadron.                        06:54



        18          Q.   Right.  What I'm trying to figure out       06:54



        19    is, is sort of what happens when you've got a guy      06:54



        20    you convicted of assault, a violent assault, a guy     06:54



        21    that you haven't provided fingerprint or criminal      06:54



        22    data to the FBI, he's threatened mass violence and     06:54



        23    mass shootings --                                      06:54



        24          A.   Right.                                      06:54



        25          Q.   -- he's threatened leaderships with gun     06:54
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         1    violence and he's purchased guns --                    06:54



         2          A.   Right.                                      06:54



         3          Q.   -- and -- and he's now threatening your     06:54



         4    command -- or supervisors, again threatening to kill   06:54



         5    them all before he commits a mass shooting in a        06:54



         6    church, what the Air Force was doing about it when     06:54



         7    they were getting made aware of all that stuff.  And   06:54



         8    so that's what I'm trying to figure out.               06:55



         9          A.   Okay.                                       06:55



        10          Q.   Now, what -- do you know what an            06:55



        11    "Expulsion Order" is, not to reenter Holloman Air      06:55



        12    Force Base, what that means?                           06:55



        13          A.   So, that you -- you're being banded from    06:55



        14    the base.                                              06:55



        15          Q.   Okay.  How is that different than what      06:55



        16    you ordered in March 2000 -- or asked to be ordered    06:55



        17    in March 2015 about a barment?                         06:55



        18          A.   I don't know.  That's a good question       06:55



        19    for the lawyers, what the distinction is between an    06:55



        20    expulsion and a barment.                               06:55



        21           (Deposition Exhibit 24 was marked for           06:55



        22    identification at which time, Mr. Demerath returned    06:55



        23    to the deposition room.)



        24          Q.   (By Mr. Alsaffar)  Okay.  I'm going to      06:55



        25    hand you Exhibit 24.                                   06:55
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         1          A.   Okay.                                       06:55



         2          Q.   Okay.  Exhibit 24 is dated a few days       06:55



         3    after your letter --                                   06:55



         4          A.   Okay.



         5          Q.   -- of March 22nd, 2013.  Exhibit 24 is      06:55



         6    March 27, 2013, "Request for Expulsion and Order Not



         7    to Reenter Holloman Air Force Base for Devin           06:55



         8    Kelley."                                               06:55



         9          A.   Okay.                                       06:55



        10          Q.   And this is for the 49th Wing Commander,    06:55



        11    which is, I believe two levels above your command?     06:55



        12          A.   Correct.                                    06:55



        13          Q.   Okay.  And it's from the 49th Wing Judge    06:55



        14    Advocate, correct?                                     06:56



        15          A.   Correct.                                    06:56



        16          Q.   So, here we go.  It might be, you know,     06:56



        17    the lawyer you were talking about.  If you look on     06:56



        18    the back, it's signed by a legal assistant and also    06:56



        19    signed by Stephen McQuillan, Captain McQuillan, from



        20    the Chief of Civil Law.                                06:56



        21          A.   I see that.                                 06:56



        22          Q.   All right.  I want to take you through      06:56



        23    this a little bit.                                     06:56



        24           This seems consistent with what you were        06:56



        25    saying in your letter a few days earlier, that,        06:56
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         1    essentially, we don't want this guy, Devin Kelley on   06:56



         2    this base for an indefinite amount of time?            06:56



         3          A.   Right.                                      06:56



         4          Q.   And the reason we don't want him on this    06:56



         5    base for an indefinite period of time is that he has   06:56



         6    an extensive record of violence directing death        06:56



         7    threats towards his leadership and spouse, correct,    06:56



         8    you agree with that?                                   06:56



         9          A.   I do.                                       06:56



        10          Q.   Okay.  And that's actually in this          06:56



        11    letter, as well, written down, do you see that?        06:56



        12          A.   I do.                                       06:56



        13          Q.   Okay.  And you have no dis -- no reason     06:56



        14    to disagree with that assessment; in fact, I think     06:56



        15    you said you agree with that assessment.               06:56



        16          A.   I do.                                       06:56



        17          Q.   Okay.                                       06:56



        18          A.   In fact, in the last paragraph --           06:56



        19          Q.   Yeah.



        20          A.   -- last sentence of Paragraph 2, Due to     06:57



        21    his extensive record of violence and directing death



        22    threats towards his leadership and spouse, his



        23    leadership has requested that you bar him from         06:57



        24    Holloman; that's likely referring to me.               06:57



        25          Q.   That's right.  And if you look even         06:57
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         1    further down on Paragraph 3, towards the bottom, so    06:57



         2    under 3 b, Captain McQuillan is stating that           06:57



         3    "Additional evidence of Kelley's high risk             06:57



         4    unpredictable and criminal behavior includes his       06:57



         5    history of mental health issues, his preoccupation



         6    with weapons, his verbal declaration that he has       06:57



         7    contemplated offensive attack strategies on both Air   06:57



         8    Force personnel and organizations (including his



         9    leadership and Security Forces), his online research   06:57



        10    of body armor and guerilla warfare tactics while a     06:57



        11    patient in a military mental health facility, his"     06:57



        12    purchase of and purchase -- possession of weapons      06:57



        13    "and his successful escaped from a military mental     06:57



        14    health facility"; do you see that?                     06:58



        15          A.   I do.                                       06:58



        16          Q.   I mean, fair enough.  March 27, 2013,       06:58



        17    the -- the 49th wing judge JAG -- judge advocate       06:58



        18    command is painting a very, very specific picture of   06:58



        19    Devin Kelley as a person who could commit mass -- a    06:58



        20    mass shooting, violent act --                          06:58



        21           MR. FURMAN:  Objection to form.                 06:58



        22          Q.   (By Mr. Alsaffar)  -- do you agree with     06:58



        23    that?                                                  06:58



        24           MR. FURMAN:  Same objection.                    06:58



        25          Q.   (By Mr. Alsaffar)  Go ahead.                06:58
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         1          A.   Can -- ah, yes, I agree.                    06:58



         2          Q.   Okay.  And do you -- do you have any        06:58



         3    indication that this -- this kind of                   06:58



         4    communication -- well, let me -- let me go back.       06:58



         5           Do you remember how we were talking about the   06:58



         6    various sort of Air Force departments who had          06:58



         7    specific knowledge of the variety of violent acts      06:58



         8    and threats that Devin Kelley had made?                06:59



         9           We talked about AFOSI Detachment 225; we        06:59



        10    talked about the -- your squadron, 49 LRS, 49th        06:59



        11    Security Forces, the Family Advocacy Program for the   06:59



        12    high risk violence team, and now we know also the      06:59



        13    49th Wing judge advocate also has evidence and         06:59



        14    knowledge of the high risk for violence and the        06:59



        15    potential for mass violence that Devin Kelley's        06:59



        16    capable of, right?                                     06:59



        17          A.   Correct.                                    06:59



        18          Q.   Okay.  I think there's another --           06:59



        19    there's another letter I want to show you that sort    06:59



        20    of might, maybe help followup on what we were          06:59



        21    talking about in regard to the permanence or length.   06:59



        22          A.   Okay.                                       06:59



        23           (Deposition Exhibit 25 was marked for



        24    identification.)                                       06:59



        25          Q.   (By Mr. Alsaffar)  So a couple of days      06:59
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         1    later, so now we're a week after your letter or        06:59



         2    request for -- for a barment is March 29th, 2013; do   06:59



         3    you see that?                                          07:00



         4          A.   I do.                                       07:00



         5          Q.   Sorry.  And it's -- it's actually           07:00



         6    directed to Devin Kelley from the 49th Wing            07:00



         7    Commander, correct?                                    07:00



         8          A.   Yes, sir.                                   07:00



         9          Q.   And it's -- states that it's signed by      07:00



        10    Andrew Croft, Colonel Croft?                           07:00



        11          A.   Correct.                                    07:00



        12          Q.   I believe you told me about him earlier?    07:00



        13          A.   Right, Wing Commander.                      07:00



        14          Q.   Wing Commander.  That's a command above     07:00



        15    you, correct, when you were at Holloman --             07:00



        16          A.   Yeah, two above me.                         07:00



        17          Q.   I know it's not anymore, but when you       07:00



        18    were at Holloman, it was two above you?                07:00



        19          A.   Yes, sir.                                   07:00



        20          Q.   Okay.  And he states that effect -- in      07:00



        21    Paragraph 2, "Effective immediately upon receipt of    07:00



        22    this notice, you are ordered not to enter or reenter   07:00



        23    or be found within the limits of the United States     07:00



        24    military installation of Holloman Air Force Base,      07:00



        25    New Mexico, for an indefinite period of time" --       07:00
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         1          A.   Yes, sir.                                   07:00



         2          Q.   -- is that right?  Okay.  So, now with      07:00



         3    this order being in place would then -- essentially,   07:00



         4    it would be at the discretion of the 49th or whoever   07:00



         5    at Holloman to keep this order to never reenter in     07:00



         6    as long as possible?                                   07:01



         7          A.   Yes, sir.  Yeah.  Paragraph 6 remains in    07:01



         8    effect "indefinitely unless otherwise modified or      07:01



         9    revoked in writing by myself."                         07:01



        10          Q.   There you go.  Okay.  Thank you for that    07:01



        11    clarification.  So, at least as of March 29th, 2013,   07:01



        12    several commanders now at Holloman Air Force Base



        13    were saying, Devin Kelley, you're not allowed into     07:01



        14    this space because you're a threat to -- to people     07:01



        15    in this space, and we're -- we're not allowing you     07:01



        16    here indefinitely?                                     07:01



        17          A.   Right.                                      07:01



        18          Q.   Okay.  Now, there's -- I don't know if      07:01



        19    you've ever seen this, and maybe you can help me on    07:01



        20    this document, as well.                                07:01



        21           Now, remember I had told you that, you          07:01



        22    know -- and we have a sworn statement here from        07:01



        23    the -- Devin Kelley's former supervisor about the      07:01



        24    multiple death threats she received --                 07:01



        25          A.   Okay.                                       07:01
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         1          Q.   -- from Devin Kelley and before the mass    07:01



         2    shooting -- within a year of the mass shooting --      07:02



         3          A.   Okay.                                       07:02



         4          Q.   -- at Sutherland Spring?  But we also       07:02



         5    have this document that the government produced to     07:02



         6    us and I want to show to you and see if you can help   07:02



         7    me with it a little bit.                               07:02



         8           MR. ALSAFFAR:  And I'm sorry if my voice is     07:02



         9    going a little.  Doing a lot of these lately.          07:02



        10           (Deposition Exhibit 26 was marked for



        11    identification.)                                       07:02



        12          Q.   (By Mr. Alsaffar)  Handing you Exhibit      07:02



        13    No. 26.  And this is a "Defense Manpower Data Center



        14    Installation Access Record" relating to Devin          07:02



        15    Kelley.  It's Bates numbered 15641.                    07:02



        16           And I want you to go to 15642, the second       07:02



        17    page.  So you don't have to read all this.  Now,       07:02



        18    this is relating to Devin Kelley and his ID card and   07:02



        19    attempts to access the base -- the various bases,



        20    Air Force Bases.



        21          A.   Okay.



        22          Q.   And my understanding is once the



        23    debarment ordered was entered and once the -- the



        24    order's also from Captain Boyd and -- regarding his    07:02



        25    order never to reenter, that his -- his ID was taken   07:03
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         1    from him, right?                                       07:03



         2          A.   Correct.                                    07:03



         3          Q.   Okay.  And the purp- -- I'm sorry.  Go      07:03



         4    ahead.



         5          A.   I say correct.  I think so.  I'm pretty     07:03



         6    sure that's the -- the process.                        07:03



         7          Q.   And -- and even if the ID was               07:03



         8    accidentally not taken from him, would it -- would     07:03



         9    it be the process for the base, if they enter a        07:03



        10    barment order and an order not to enter, that they     07:03



        11    would put an alert saying, this person, even if they   07:03



        12    have an ID, is not allowed in?                         07:03



        13          A.   Right.  They would scan it and then get     07:03



        14    a warning up that they weren't allowed.                07:03



        15          Q.   So if you look on No. 9, April 9th,         07:03



        16    2013 -- let me read -- let me orient you real quick.   07:03



        17    Sorry.



        18           Look on the first page real quick.  I want      07:03



        19    you to know who this Ulrich guy is.                    07:03



        20          A.   Okay.



        21          Q.   Okay?  So, the first paragraph says,        07:03



        22    January 24th, 2018 (sic), Scott Ulrich, Director,      07:03



        23    Physical Security/Law Enforcement Defense Human



        24    Resources Activity, Defense Manpower Data Center       07:04



        25    provided the Department of Defense OIG a copy of       07:04
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         1    Installation Access Log Entries --                     07:04



         2          A.   Okay.                                       07:04



         3          Q.   -- associated to Devin Kelley.              07:04



         4          A.   Okay.                                       07:04



         5          Q.   So that's what this document is.  If you    07:04



         6    look on the second page, under April 9th, 2013,        07:04



         7    "AGENT NOTE - Mr. Ulrich opined that Devin Kelley,     07:04



         8    or someone using his assigned ID credential,           07:04



         9    attempted to gain access to Holloman Air Force Base    07:04



        10    and was subsequently denied due to the existing        07:04



        11    barment"; do you see that?                             07:04



        12          A.   I do.                                       07:04



        13          Q.   So, on April 9th, 2013, either Devin        07:04



        14    Kelley or someone who somehow got access to his ID     07:04



        15    card was trying to get back on the base --             07:04



        16          A.   Right.                                      07:04



        17          Q.   -- right?  Okay.  Next -- No. 12,           07:04



        18    August 26th, 2015, so we're two years later; do you    07:04



        19    see that?  No. 12?                                     07:04



        20          A.   Oh, yeah, I'm sorry.  Yes, now I see it.    07:04



        21          Q.   This is San Antonio Air Force Base.         07:04



        22    This is actually just about an hour outside of         07:04



        23    Sutherland Springs, Texas, okay?  Just so you know.    07:05



        24           "AGENT NOTE -- Mr. Ulrich opined that Devin     07:05



        25    Kelley, or someone using his assigned ID credential,
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         1    attempted to gain access to San Antonio Air Force      07:05



         2    Base at the Visitor Center and was subsequently



         3    denied due to the existing barment"; do you see        07:05



         4    that?                                                  07:05



         5          A.   I do.                                       07:05



         6          Q.   So we have an August 26th, 2015, either     07:05



         7    Devin Kelley or someone who's -- again, somehow gets   07:05



         8    ahold of the ID was trying to access the Air Force     07:05



         9    base when they shouldn't have, right?                  07:05



        10          A.   Right.                                      07:05



        11          Q.   Okay.  And then if you look down, the       07:05



        12    next entry, February 17, 2016, Records accessed        07:05



        13    Holloman Air Force Base.  AGENT NOTE - Mr. Ulrich      07:05



        14    opined that Devin Kelley, or someone using his         07:05



        15    assigned ID credential, attempted to gain access to    07:05



        16    Holloman Air Force Base and was denied due to          07:06



        17    debarment; do you see that?                            07:06



        18          A.   I do.                                       07:06



        19          Q.   Okay.  So we have three different           07:06



        20    attempts with Devin Kelley, or somebody who got        07:06



        21    ahold of his ID was trying to get -- get on base,      07:06



        22    get on to a place he was barred from entering,         07:06



        23    right?                                                 07:06



        24          A.   Correct.                                    07:06



        25          Q.   All right.  And you saw the order, he --    07:06
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         1    he -- that order was to him and he got that order      07:06



         2    that he's never allowed back on Holloman base,         07:06



         3    right?



         4          A.   Yes, sir.                                   07:06



         5          Q.   Okay.  So he's -- and that February 2016    07:06



         6    is less than a year before the Sutherland Springs      07:06



         7    shooting, correct?                                     07:06



         8          A.   I'm sorry.  Can you repeat that?



         9          Q.   Sure.  Sure.  Did you know that the         07:06



        10    Sutherland Springs church shooting occurred on



        11    November 5th, 2017?                                    07:06



        12          A.   I don't remember that, but I absolutely     07:06



        13    believe you.                                           07:06



        14          Q.   Okay.  No, that's okay.  That's okay.       07:06



        15           MR. ALSAFFAR:  Let's take a break.  Let me      07:06



        16    look at my -- look over my notes.  I think we're       07:06



        17    close to being done.                                   07:06



        18           THE VIDEOGRAPHER:  All right.  We're going      07:06



        19    off the record and the time the 7:06.                  07:06



        20           (Recess taken.)                                 07:07



        21           THE VIDEOGRAPHER:  We're back on the record.    07:12



        22    The time is 7:12.                                      07:12



        23          Q.   (By Mr. Alsaffar)  Colonel Bearden, I --    07:12



        24    I want to kind of take a step back because I know      07:12



        25    we've been going through very granular, specific       07:12
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         1    stuff and -- and just sort of talk to you              07:12



         2    straightforwardly.                                     07:12



         3           First of all, let me ask you about any -- any   07:12



         4    disciplinary repercussions that happened as a result   07:12



         5    of the Devin Kelley situation.                         07:13



         6           And what I'm talking about is not only the      07:13



         7    horrible thing that happened at our family's church    07:13



         8    in Sutherland Springs, but, you know, what happened    07:13



         9    when the Air Force when they discovered that,          07:13



        10    goodness, gracious, we knew this person was really     07:13



        11    violent.  We convicted him, but we never reported      07:13



        12    him to any law enforcement authority, to the FBI       07:13



        13    like we should have.                                   07:13



        14           Can -- so with that as a background, can you    07:13



        15    tell me, are you aware, Colonel, of any kind of        07:13



        16    reprimands or disciplinary conduct that was levied     07:13



        17    to the 49th LRS division at Holloman Air Force Base    07:13



        18    as a result of those failures?                         07:13



        19          A.   I am not aware of any reprimands or         07:13



        20    disciplines of the 49th.                               07:13



        21          Q.   Okay.                                       07:13



        22          A.   I --                                        07:13



        23          Q.   Go ahead.                                   07:13



        24          A.   I think you said of the 49th LRS.  I --     07:13



        25    I'm not aware of any.                                  07:13
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         1          Q.   Okay.  And I -- I assume that you didn't    07:14



         2    receive any, correct?                                  07:14



         3          A.   No.                                         07:14



         4          Q.   Okay.  Are you aware of anybody above       07:14



         5    you in the chain of command that received any kind     07:14



         6    of disciplinary conduct, whether in reprimand form     07:14



         7    or other, more serious disciplinary conduct for        07:14



         8    these failures that occurred?                          07:14



         9          A.   I am not.                                   07:14



        10          Q.   Are you aware of anyone else at Holloman    07:14



        11    Air Force Base, whether it's 49th Security Forces,     07:14



        12    the Detachment 225, that received any kind of          07:14



        13    disciplinary or reprimand as a result of the           07:14



        14    failures to report Devin Kelley, his conviction and    07:14



        15    his fingerprints to the FBI?                           07:14



        16          A.   I am not.                                   07:14



        17          Q.   Okay.  So, let me just ask you, you         07:14



        18    know, going through -- I put you through quite         07:14



        19    the -- the history here of what was going on at the    07:14



        20    Air Force base when Devin Kelley was there.            07:14



        21           Just take me, just if you can, a 35,000-foot    07:14



        22    view again, what do you think could have been done     07:14



        23    and should have been done better at Holloman Air       07:15



        24    Force Base while Devin Kelley was there, through his   07:15



        25    conviction, and up to the point where he finished      07:15
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         1    his term, his prison term?                             07:15



         2          A.   So --                                       07:15



         3           MR. FURMAN:  Objection to form; speculation.    07:15



         4    You can answer.                                        07:15



         5          A.   So, as you phrased that, during his time    07:15



         6    there and through his conviction, I can't think of     07:15



         7    anything.                                              07:15



         8           As you, you know, as you go back through        07:15



         9    this, you know, I see -- you know, granted, my -- my   07:15



        10    experience and context is different, but as I see      07:15



        11    this, I see a command that is doing all the right      07:15



        12    things.                                                07:15



        13           They're realizing that they've got an issue;    07:15



        14    they're realizing that they've got criminal conduct.   07:15



        15    They're getting the right legal opinions.  They're     07:15



        16    getting charges made.  They're getting him convicted   07:15



        17    and getting him off to prison.                         07:15



        18           So in that, you know, kind of that mosaic       07:16



        19    that you've painted there, that's what I see as a      07:16



        20    command that is doing all the right things to give     07:16



        21    due process to a member, to protect the squadron and   07:16



        22    to, you know, legally get them charged and convicted   07:16



        23    and sent off to serve their time.                      07:16



        24           You asked beyond that, you know, upon their     07:16



        25    return and then out-processing.  Obviously, the        07:16
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         1    missing piece there is that the fingerprints weren't   07:16



         2    entered in.                                            07:16



         3          Q.   (By Mr. Alsaffar)  And his conviction,      07:16



         4    as well?                                               07:16



         5          A.   That's --                                   07:16



         6          Q.   I don't want you to forget the              07:16



         7    conviction.  That's also important, right?             07:16



         8          A.   I -- I would agree.  You know, that's       07:16



         9    not a responsibility.  So you asked about, you know,   07:16



        10    was the 49th LRS commander held -- that's not a        07:16



        11    responsibility, that's not a system I had access to.   07:16



        12          Q.   Um-hum.                                     07:16



        13          A.   You know, and so, that wasn't something     07:16



        14    for me to do.                                          07:16



        15          Q.   Um-hum.                                     07:16



        16          A.   But you -- as you phrased it, from the      07:17



        17    35,000 foot, what could have been done better?         07:17



        18    Certainly, that, right?                                07:17



        19           At a minimum, that could have been done         07:17



        20    better, because that -- as you've indicated earlier,   07:17



        21    you know, that then puts in protection for the         07:17



        22    broader public beyond, like what I was trying to do,   07:17



        23    which was respond to specific threats to leadership    07:17



        24    and to my unit.  So I think, that, for sure.           07:17



        25          Q.   Yeah.  And -- And I think you hit a         07:17
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         1    point on that.  And do you -- and I think we're on     07:17



         2    the same page here, is that, those fingerprint         07:17



         3    requirements to the FBI, and -- and conviction         07:17



         4    reporting requirements to the FBI are not just         07:17



         5    actually -- the primary purpose is to protect the      07:17



         6    public from dangerous people?                          07:17



         7          A.   Right.                                      07:17



         8           MR. FURMAN:  Objection to form; asked and       07:17



         9    answered.                                              07:17



        10          Q.   (By Mr. Alsaffar)  And -- and so, while     07:17



        11    I think what you're saying is you did everything you   07:17



        12    could within your -- your power to protect the         07:17



        13    people at Holloman Air Force Base, because that's      07:18



        14    what your job -- that's what you could do, that's      07:18



        15    what you did --                                        07:18



        16          A.   Right.                                      07:18



        17          Q.   -- that these things, making sure the       07:18



        18    FBI was aware of this dangerous person --              07:18



        19          A.   Right.                                      07:18



        20          Q.   -- both through fingerprint access and      07:18



        21    also his convictions, that's designed to make sure     07:18



        22    that when you guys released him to the public, which   07:18



        23    you did, right?  That's what you-all did, you had to   07:18



        24    release him to the public?                             07:18



        25          A.   Correct.                                    07:18
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         1          Q.   This was the safety net for the rest of     07:18



         2    us.  Those of us out there in Texas, and Sutherland    07:18



         3    Springs, as well, to protect those folks from Devin    07:18



         4    Kelley, right?                                         07:18



         5          A.   I would -- I would agree with that          07:18



         6    characterization.                                      07:18



         7          Q.   Okay.                                       07:18



         8          A.   You know, and again, what you -- what       07:18



         9    you see is, you know, a lot of different               07:18



        10    organizations and units on a base, all with discrete   07:18



        11    responsibilities.  And I don't know if it's OSI's      07:18



        12    responsibility or Security Forces' responsibility --   07:18



        13          Q.   Right.



        14          A.   -- like, which agency was responsible       07:18



        15    for putting it in, but you see all these different     07:19



        16    agencies within a wing working to make sure that       07:19



        17    this was handled correctly.                            07:19



        18          Q.   Um-hum.                                     07:19



        19          A.   And, you know, the -- not getting the --    07:19



        20    the prints in there, to -- to use your words,          07:19



        21    prevents a safety net that would otherwise be in       07:19



        22    place.                                                 07:19



        23           MR. ALSAFFAR:  Okay.  Okay.  Thank you,         07:19



        24    Colonel.  I don't have any other questions.  Pass      07:19



        25    the witness.                                           07:19
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         1           MR. FURMAN:  Okay.  I'm going to first move     07:19



         2    this monitor and hopefully, not to break it.           07:19



         3           MR. ALSAFFAR:  I'll help you.                   07:19



         4           MR. FURMAN:  Thanks for your time, Colonel      07:19



         5    Bearden.  I hope to be quick.                          07:19



         6                        EXAMINATION



         7    BY MR. FURMAN:



         8          Q.   A few minutes ago, Mr. Alsaffar was         07:19



         9    talking about whether anyone in the 49th Logistics     07:19



        10    Readiness unit was reprimanded.                        07:20



        11           Did you have any obligation to submit Devin     07:20



        12    Kelley's fingerprints or file his disposition report   07:20



        13    to the FBI?                                            07:20



        14          A.   I do not.                                   07:20



        15          Q.   Did anyone in the 49th Logistics            07:20



        16    Readiness Squadron?



        17          A.   No.                                         07:20



        18          Q.   So, can you think of why there might be     07:20



        19    a reprimand for your squadron related to this          07:20



        20    matter?                                                07:20



        21          A.   I can't.                                    07:20



        22          Q.   Under your command, did the Logistics       07:20



        23    Readiness Squadron win any awards?                     07:20



        24          A.   They did.                                   07:20



        25          Q.   What award?
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         1          A.   So, we won the Daelalian award for the      07:20



         2    best Logistics Readiness Squadron in the Air Force.    07:20



         3          Q.   So that's the whole Air Force?              07:20



         4          A.   We did.  So, actually, Colonel Marconi,     07:20



         5    under his leadership, they won it.  And then the way   07:20



         6    the rules work, you have to take a year off before     07:20



         7    you can re-compete.  And so then we took that year



         8    off.  And then we won it again.  So essentially,



         9    back to back.                                          07:20



        10          Q.   And about how many logistics readiness      07:20



        11    squadrons are there in the Air Force?                  07:21



        12          A.   Oh, about 100.                              07:21



        13          Q.   So it's a pretty significant award?         07:21



        14          A.   It -- it is, very significant.              07:21



        15          Q.   And what do you attribute winning           07:21



        16    back-to-back awards to?                                07:21



        17          A.   Leadership.  And not mine, we had great     07:21



        18    leaders at that flight level and throughout the        07:21



        19    squadron.  They did a fantastic job.  We had great     07:21



        20    leaders; we had great airmen.                          07:21



        21          Q.   And when you arrived at Holloman, we had    07:21



        22    talked about -- and Devin Kelley was already           07:21



        23    confined; is that right?                               07:21



        24          A.   That's correct.                             07:21



        25          Q.   And any information you received            07:21
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         1    regarding the criminal acts he had committed, that     07:21



         2    was all secondhand knowledge?                          07:21



         3          A.   That's correct.                             07:21



         4          Q.   And then your limited interactions with     07:21



         5    Devin Kelley, did you ever -- ever specifically        07:21



         6    observe anything to indicate that he was potentially   07:22



         7    violent?



         8          A.   I did not.                                  07:22



         9          Q.   Mr. Alsaffar talked about the debarment     07:22



        10    letter in March 2013.  And at the time he talked       07:22



        11    about the threats that were made against members of    07:22



        12    the Air Force, taking a shotgun; do you recall that?   07:22



        13          A.   Right, I do.                                07:22



        14          Q.   At that time, were you aware of any         07:22



        15    specific threats against anyone else?                  07:22



        16          A.   I was not.                                  07:22



        17          Q.   And within your command, is there           07:22



        18    anything else -- given that Devin Kelley had served    07:22



        19    his time, is there anything else you could have done   07:22



        20    within your power to protect the public from Devin     07:22



        21    Kelley?



        22          A.   No, I don't think so.                       07:22



        23          Q.   Earlier, Mr. Alsaffar talked about the      07:22



        24    CRB board; do you recall that?                         07:23



        25          A.   I do.                                       07:23
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         1          Q.   Does the CRB board have any obligation      07:23



         2    to take the fingerprints of the persons who are        07:23



         3    brought up for discussion?                             07:23



         4          A.   Not that I'm aware, no.                     07:23



         5          Q.   So is it fair to say, there's no            07:23



         6    obligation for the CRB board to submit fingerprints    07:23



         7    to any criminal database?                              07:23



         8          A.   That's correct; it's administrative.        07:23



         9           MR. FURMAN:  No further questions.              07:23



        10           MR. ALSAFFAR:  No further questions.            07:23



        11           MR. FURMAN:  Read and sign.  Thank you.         07:23



        12           THE VIDEOGRAPHER:  That ends today's            07:23



        13    deposition.  The time is 7:23.                         07:23



        14           (WHEREUPON, the videotaped deposition was



        15    concluded at 7:23 p.m.)



        16



        17



        18



        19



        20



        21



        22



        23



        24



        25
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         1                       CERTIFICATION



         2

              STATE OF COLORADO)

         3                     )  ss.

              COUNTY OF DENVER )

         4



         5

                         I, Dawn Gage, Professional Court Reporter

         6     and Notary Public for the State of Colorado, do

               hereby certify that previous to the commencement of

         7     the examination, the said LIEUTENANT COLONEL ROBERT

               C. BEARDEN, was duly sworn by me to testify the

         8     truth in relation to the matters in controversy

               between said parties.

         9

                         I further certify that said videotaped

        10     deposition was taken in shorthand by me and was

               reduced to typewritten form by computer-aided

        11     transcription, that the foregoing is a true

               transcript of the questions asked, testimony given,

        12     and proceedings had.



        13               I further certify that I am not an

               attorney nor counsel nor in any way connected with

        14     any attorney or counsel for any of the parties to

               said action or otherwise interested in its events.

        15

                         I further certify that, pursuant to Rule

        16     30(f)(1), review was requested.



        17               IN WITNESS WHEREOF, I hereunto affix my

               hand and notarial seal this 31st day of January,

        18     2020.



        19
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         4
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               have read the entire transcript of my Videotaped

         7     Deposition taken in the above-captioned matter or
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               corrections, if any, as indicated by me on the
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